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M-^Dear Minister, 

I have great pleasure in forwarding herewith the^wnTi enth 
Report of the Law Commission on the Reform of Judicial Adfnmrs^ 
tration. 

2. The appointment of the Commission was announced by your 
predecessor in the Lok Sabha on the 5th August, 1955, and the Mem¬ 
bers of the Commission assumed their office on the 16th September 
1955. The Commission has since been engaged, among other things 
in investigating the system of judicial administration in this country 

3. For various reasons the inquiry has taken a longer time thar 
was originally anticipated. While' an attempt has been made to gc 
into all the matters covered by the terms of reference, we have, foi 
obvious reasons, not entered into a detailed examination of either ol 
the procedural codes or of the law of evidence with a view tc 
suggesting amendments. We have confined ourselves to indicating 
in broad outline the changes that would be necessary to makt 
judicial administration speedy and less expensive. 

4. The detailed examination and revision of the codes of civil and 
criminal procedure is a task which calls for considerable time. Such 
a revision on the basis of our general recommendations will have to 
be undertaken hereafter. 

5. The manner in which the Commission conducted its investiga¬ 
tions in this branch of its inquiry has been set forth at length in the 
introductory chapter. The large volume of material collected for this 
purpose was put into the shape of notes for a draft report by the 
Secretariat of the Commission. A draft report was then prepared 
and circulated to the members. The draft was after a final discussion 
settled by the Chairman. 

6. I would like in this connection to pxpress my gratitude to my 
colleagues for the assistance and the co-operation which I have 
received from them during the course of the Commission’s enquiries 
and deliberations. 

7. I would like to acknowledge the able assistance rendered in 
the course of the Commission’s inquiries and in the drafting and the 
completion of the Report by the officers of the Commission. The 
Joint Secretary, Shri K. Srinivasan has brought to this work not 
only a wide knowledge of the working of civil and criminal courts 
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but also administrative ability of a high order. Shri R. M. Mehta, 
the Deputy Secretary, did very valuable work in the field.of civil 
law and in allied fields. Shri P. B. Venkatasubramanian, the Chair¬ 
man’s Special Assistant did indefatigable work in gathering valuable 
information and putting into shape various parts of the Report. 

8. Shri G. S. Pathak being outside India is unable to sign the 
Report, but he concurs in the recommendations and has authorised 
the Chairman to sign the Report on his behalf. Dr. N. C. Sen Gupta, 
Shri V. K. T. Chari and Shri D. Narasa Raju who are unable to come 
down to Delhi, similarly concur in the recommendations and have 
also authorised the Chairman to sign the Report on their behalf, 

9. Dr. N. *C. Sen Gupta and Shri V. K. T. Chari have signed the 
Report subject to their separate notes which are annexed to the 
Report. 

10. With this Report, the Commission, as at present constituted, 
concludes its labours. The task of revising the Central Acts of general 
importance and making suggestions for the reform of the law is, 
however, far from being over. Much of the work undertaken in this 

connection is still unfinished and will have to be completed. 

\ 

11. In conclusion, the Commission wishes to acknowledge the un¬ 
grudging services rendered to it by its entire staff. 

Yours sincerely, 
M. C. SETALVAD. 
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1.—INTRODUCTORY 


Ever since Independence, suggestions were made in and 
outside Parliament for the appointment of a Law Com¬ 
mission for examining the Central Acts and recommend¬ 
ing the lines on which they should be amended, revised or 
consolidated. 

On the 2nd December 1947 Dr. Sir Hari Singh Gour 
moved a resolution in the Constituent Assembly (Legisla¬ 
tive) recommending the establishment of a Statutory Law 
Revision Committee to clarify and settle questions of 
law which required elucidation. The resolution was, 
however, withdrawn by the mover upon an assurance 
being given by the then Law Minister, Dr. Ambedkar, that 
Government ' would try to devise some other suitable 
machinery for revising laws. One of the methods by 
which the work of law revision could be undertaken was 
stated by Dr. Ambedkar to be a permanent Commission 
which would be entrusted solely with the work of revising 
and codifying the laws. 

The advisability of creating a Law Commission was 
again stressed in the Lok Sabha on the 27th June 1952 by 
Shri N. C. Chatterjee, on a discussion on the Motion for 
Demands for the Ministry of Law.* In the course of his 
speech on the occasion the then Law Minister Shri C. C. 
Biswas stated that the Government recognised that the 
work of keeping the law up-to-date was one of vital im¬ 
portance and he gave an assurance that the question would 
be examined by Government and necessary steps would be 
taken. 

On the 26th of July 1954 the All-India Congress Com¬ 
mittee resolved that “a Law Commission should be 
appointed as in England to revise the laws promulgated 
nearly a century back by the Law Commission of Macaulay 
and to advise on current legislation from time to time”. 

The genesis of the present Commission lies in a non- 
official resolution moved in the Lok Sabha on the 19th 
November 1954. The contents of that resolution were: 

“This House resolves that a Law Commission be 
appointed to recommend revision and modernization 
of laws, criminal, civil and revenue, substantive, proce¬ 
dural or otherwise and in particular, the Civil and 
Criminal Procedure Codes and the Indian Penal Code, 
to reduce the quantum of case-law and to resolve the 
conflicts in the decisions of the High Courts on many 
points with a view to realise that justice is simple, 
speedy, cheap, effective and substantial.” 


♦House of the People Debates, 1952, Voi. II, column 2690. 
122 M of L—1 
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In the course of, further discussion on this resolution 
in the Lok Sabha on the 3rd December 1954 the Prime 
Minister, Shri Jawaharlal Nehru, made a statement that 
the Government had accepted the resolution in so far as 
the appointment of the Law Commission was concerned 
and that Government were even then “engaged in consi¬ 
dering the steps to be taken towards that end”. In view 
of the acceptance by the Prime Minister of the principle 
underlying the resolution, the resolution was withdrawn. 

2. Though the suggestions made to Government and the 
assurances given by them from time to time related to the 
revision and modernisation of laws, the underlying pur¬ 
pose as stated in the resolution of the 19th of November 
1954 was “to realise that justice is simple, speedy, cheap, 
effective and substantial”. This aim could not be achieved 
merely by revision and simplification of the laws but needs 
also overhauling the system of administration of justice. 
The growing accumulation of arrears in the-various High 
Courts and subordinate courts had created a situation which 
necessitated a careful examination of the problem of the 
proper functioning of the machinery of the courts. 
Presumably these reasons led Government to widen the 
ambit of the activities of the proposed Law Commission 
so as to include in it the subject of the reform of judicial 
administration. 

3. On the 5th of August 1955 the Law Minister, Shri 
C. C. Biswas, made the following statement in the Lok 
Sabha announcing the Government of India's decision to 
appoint a Law Commission, its membership and the terms 
of reference. 

“Suggestions have been made from time to time, 
both in Parliament and outside, that a Law Commis¬ 
sion should be appointed for revising our statute law 
and suggesting ways and means of improving the 
system of judicial administration in the country. A 
few months ago we had a discussion in this House on a 
resolution to that effect moved by Shri Thimmaiah. 
On that occasion, the Prime Minister accepted the 
resolution in principle and stated that Government 
were considering what exactly the terms of reference 
to the Law Commission should be, what should be its 
personnel, and various other details. 

2. The Government of India have now decided 
to appoint a Law Commission consisting of the follow¬ 
ing members:— 

(1) Shri M. C. Setalvad, Attorney-General of 
India (Chairman), 

(2) Shri M. C. Chagla, Chief Justice of the 
Bombay High Court, 

(3) Shri K. N. Wanchoo, Chief Justice of the 
Rajasthan High Court, 
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:: (4) Shri G. N. Das, retired Judge of the 
Calcutta High Court, 

(5) Shri P. Satyanarayana Rao, retired Judge 
of the Madras High Court, 

(6) Dr. N. C. Sen Gupta, Advocate, Calcutta, 

(7) Shri V. K. T. Chari, Advocate-General, 
Madras, 

(8) Shri Narasa Raju, Advocate-General, 
Andhra, 

(9) Shri S. M. Sikri, Advocate-General, 
Punjab, 

(10) Shri G. S. Pathak, Advocate, Allahabad, 

and 


(11) Shri G. N. Joshi, Advocate, Bombay. 

3. The terms of reference to the Commission will 
be: 


firstly, to review the system of judicial administra¬ 
tion in all its aspects and suggest ways and means for 
improving it and making it speedy and less expensive; 

secondly , to examine the Central Acts of general 
application and importance, and recommend the line on 
which they should be amended, revised, consolidated 
•or otherwise brought up-to-date. 

4. With regard to the first term of reference, the 
•Commission’s inquiry into the system of judicial 
administration will be comprehensive and thorough, 
including in its scope,— 

(a) the operation and effect of laws, sub¬ 
stantive as well as procedural, with a view to 
eliminating unnecessary litigation, speeding up the 
disposal of cases and making justice less expensive; 

(b) the organisation of courts, both civil and 
criminal; 

(c) recruitment of the judiciary; and 

(d) level of the bar and of legal education. 

5. With regard to the second term of reference, the 
Commission’s principal objectives in the revision of 
existing legislation will be— 

(a) to simplify the laws in general, and the 
procedural laws in particular, 


•Resigned on 31st December 1956. 
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(b) to ascertain if any provisions are inconsis¬ 
tent with the Constitution and suggest the necessary 
alterations or omissions, 

(c) to remove anomalies and ambiguities 
brought to light by conflicting decisions of High 
Courts or otherwise, 

(d) to consider local variations introduced by 
State legislation in the concurrent field, with a view 
to reintroducing and maintaining uniformity, 

(e) to consolidate Acts pertaining to the same 
subject with such technical revision as may be- 
found necessary, and 

(f) to suggest modifications wherever neces¬ 
sary for implementing the directive principles of 
State policy laid down in the Constitution. 

6. In order to perform its task expeditiously and 
efficiently, the Commission will function in two 
sections. The first section consisting of the Chairman 
and the first three members will deal mainly with the 
question of the reform of judicial administration, while 
the second section consisting of other seven members 
will be mainly concerned with statute law revision on 
the lines indicated above. The two sections, however, 
will work in close co-operation with each other under 
the direction of the Chairman. 

7. The Chairman of the Commission may at his 
discretion co-opt as members one or two practising 
lawyers of a State in order to assist the Commission’s 
inquiries in that State. 

8. The Commission is appointed in the first instance 
upto the end of the' year 1956. Its headquarters will 
be at New Delhi.” 

4. Shri N. A. Palkhivala was appointed a Member of 
the Commission on the 1st October 1956 in the Statute 
Revision Section, it having been decided to give priority to 
the revision of the Indian Income-tax Act. 

In December 1956, one of the Members of the Commis¬ 
sion Shri G. N. Das resigned his Membership of the Com¬ 
mission for reasons of health. His resignation deprived the 
Commission of the mature experience of a senior and 
eminent member of the Bar and later of the Bench. It was 
with considerable regret that the Chairman accepted his 
resignation. It may be mentioned that the Commission is 
greatly indebted to him for the assistance he gave to the 
Commission during the period of his association with it, 
particularly on certain important topics relating to the- 
reform of judicial administration. 
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After Shri G. N. Das resigned from the Commission 
Shri P. Satyanarayana Rao who was till then principally 
in charge of the Statute Revision Section of the Commis¬ 
sion was invited by the Chairman to serve on the First 
Section in addition to his onerous duties in the Second 
Section and the invitation was accepted by him. 

5. Although our .appointment was in the first instance 
upto the 31st December, 1956, the period had to be extended 
from time to time upto the 30th September, 1958 in view of 
the large field of our inquiry. 

6. In accordance with our instructions we have func¬ 
tioned in two sections. The first section consisting of the 
Chairman and the first three members has dealt mainly 
with the question of the reform of judicial administration. 
At our inaugural meeting held on the 16th September, 1955 
we discussed the objectives in our terms of reference and 
the particular lines on which the Commission as a whole 
and the two sections thereof should proceed; the initial 
steps to be taken and the procedure to be followed, in so 
far as the work of the first section was concerned. It was 
decided (1) that the factual position with which the first 
section had to deal should in the first instance be ascertained 
before considering the remedial measures; (2) that detailed 
information on these problems should be collected from all 
possible sources; (3) after the information had been 
collected, a comprehensive questionnaire should be addres¬ 
sed to all bodies and persons likely to assist the Commission 
with their knowledge and experience, and (4) that the 
recommendations should be decided upon after the replies 
to the questionnaire had been examined. At the first meet¬ 
ing of the first section held on the 17th September, 1955 we 
-discussed the several problems relating to the administra¬ 
tion of justice on which reform was needed and prepared a 
list of the topics on which material had to be collected. 
After the required information had been collected from 
the State Governments, the High Courts and other sources, 
a detailed questionnaire* containing 193 questions embrac¬ 
ing almost all the aspects of judicial administration was 
prepared at the second meeting of this section held on 6th 
January, 1956 and was finally settled at a meeting of the 
full Commission held on the 7th January. More than six 
thousand copies of the questionnaire were distributed 
amongst individuals and associations including the High 
•Courts, the State Governments, Bar Associations and other 
organisations such as Chambers of Commerce, individual 
lawyers and judicial officers. Although we received a fairly 
large number of replies to the questionnaire we regret to 
observe that the response was not as encouraging as we 
had anticipated. 


•See Appendix I to the Report. 
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At a meeting held in Bombay on the 21st July, 1956, we 
reviewed the progress of the work done by the first section 
of the Commission till that date with special reference 
to the answers to the Questionnaire that had. been 
received. It was then decided that in order to 
obtain opinion and information on some of the important 
problems which arose, it was necessary that the first section 
of the Commission should visit the States and hold sittings, 
at the principal seat of the High Court in each State and 
examine witnesses at these places. The conclusions reached 
at this meeting of the first section were endorsed by the 
Commission at its full meeting held on the next day. 

The first section of the Commission met at New Delhi 
on the 18th, 19th and 20th of October, 1956 to further discuss 
the matters raised in the Questionnaire in the light of the 
replies and information received and formulated certain 
tentative ideas, with a view to eliciting opinion on them at 
the sittings of the Commission when on tour. These tenta¬ 
tive ideas were placed before a meeting of the full Commis¬ 
sion held on the 20th of October, 1956. 

7. In exercise of the discretion vested in the Chairman 
of the Commission to co-opt one or two practising lawyers 
of a State in order to assist the Commission’s inquiries in 
that State, the Chairman co-opted two members in each of 
the States visited by us except Madras where only one 
member was co-opted. The names of the members co¬ 
opted are given below : 

Uttar Pradesh (Allahabad) 

(1) Shri Jagdish Swaroop, Advocate, Allahabad. 

(2) Shri Kirpa Narain, Advocate, Agra. 

Kerala (Ernakulam) 

(1) Shri K. V. Suryanarayana Iyer, Advocate- 
General of Kerala, Ernakulam. 

(2) Shri K. P. Abraham, Advocate, Ernakulam. 

Mysore (Bangalore) 

(1) Shri A. R. Somanatha Iyer, Advocate, 
Bangalore, (now Judge Mysore High Court). 

(2) Shri N. K. Dixit, Advocate, Dharwar. 

Madras (Madras)* 

(1) Shri S. V. Gopalakrishnan, Advocate, 
Tinnevelly. 


*Shri V. K. T. Chari, a member of the Statute Revision Section attend¬ 
ed the First Section’s sittings at Madras. 
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Andhra Pradesh (Hyderabad)* 

(1) Shri A. Ramaswamy Iyengar, Advocate, 
Secunderabad. 

(2) Shri M. S. Ramachandra Rao, Advocate, 
Secunderabad. 

West Bengal (Calcutta)! 

(1) Shri S. M. Bose, Advocate-General, West 
Bengal, Calcutta. 

(2) Shri Atul Chandra Gupta, Advocate, Calcutta 

Orissa (Cuttack) 

(1) Shri B. Jagannadha Rao, Advocate, Berhampur. 

(2) Shri B. Mahapatra, Advocate-General, Cuttack. 

Assam (Gauhati) 

(1) Shri Debeshwar Sarma, Advocate, Jorhat. 

(2) Shri S. K. Ghosh, Advocate, Gauhati. 

Bombay (Bombay) $ 

(1) Shri R. A. Jahagirdar, Advocate, Bombay. 

(2) Shri V. R. Dholakia, Advocate, Ahmedabad. 

Rajasthan (Jodhpur) 

(1) Shri C. L. Agarwal, Advocate, Jaipur. 

(2) Shri Chand Mai Lodha, Advocate, Jodhpur. 

Punjab (Chandigarh) 

(1) Shri A. N. Grover, Advocate, Chandigarh (now 
Judge Punjab High Court). 

(2) Shri G. D. Sehgal, Advocate, Jullundur. 

Madhya Pradesh (Jabalpur) 

(1) Shri K. A. Chitale, Advocate, Indore, (Madhya 
Pradesh). 

**(2) Shri M. Adhikari, Advocate-General, Madhya 
Pradesh, Jabalpur. 

♦Shri D. Narasa Raju, a member of the Statute Revision Section attend¬ 
ed the First Section’s sittings at Hyderabad. 

fDr. N. C. Sen Gupta, a member of the Statute Revision Sectiot 
attended the First Section’s sittings at Calcutta. 

J Shri N. A. Palkhivala, a member of the Statute Revision Section attend¬ 
ed the First Section’s sittings at Bombay. 

**Was unable to attend the sittings of the Commission. 
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Bihar (Patna) 

(1) Shri Aghore Nath Banerjee, Advocate, 
Monghyer (Bihar). 

(2) Shri Lalnarayan Sinha, Advocate, Bihar High 
Court, Patna. 

8. Before commencing our tour we requested all the 
High Courts and the State Governments to suggest the 
names of witnesses of several categories, such as, (1) 
judicial officers, (2) representatives of Bar Associations, 

(3) representatives of the State Governments, (4) Heads 
of the police departments, (5) Chairman of the Public 
Service Commissions, (6) University teachers of law, (7) 
Persons experienced in the working of Village Panchayat 
Courts, (8) representatives of Legal Aid organisations and 
(9) individual lawyers. The selection of the witnesses to 
be examined in each State was made from the lists supplied 
to us by the High Courts and the State Governments. In 
addition, publicity in the press was given to the visits of 
the Commission to the headquarters of the High Courts, 
So that, in addition to the witnesses proposed by the High 
Courts and the State Governments, we were also able to 
obtain in each State the assistance of several other 
witnesses who volunteered to place before us their views 
on the problems in which they were particulary interested. 

9. In December 1956 the first section of the Commission 
commenced its tours of the headquarters of all the State 
High Courts for the purpose of recording evidence of 
witnesses whose opinion could be helpful in our task. We 
examined in all 473 witnesses whose names are given in 
Appendix II. The sittings of the Commission and the 
places visited are shown below,: 


Place 


Sittings 

commenced 

Sittings 

closed 

No. of 
witnesses 
examined 

Allahabad 


. 8-12-1956 

21-12-1956 

55 

Emakulam 


• 7 -I-I 957 

11-1-1957 

28 

Bangalore 


. 14-1-1957 

19-1-1957 

35 

Madras 


. 21 - 1-1957 

26-1-1957 

55 

Hyderabad 


. 28-1-1957 

1-2-1957 

44 

Delhi 


22 - 2-1957 

24-2-1957 

IO 

Calcutta 


• 27 - 3-1957 

4 - 4-1957 

43 

Cuttack 


5-4-1957 

7 - 4-1957 

14 

Gauhati . 


. 10-4-1957 

11 - 4-1957 

17 

Bombay . 


• I 5 - 7 -I 957 

19-7-1957 

37 

Jodhpur 


• 3 I- 7 -I 957 

2-8-1957 

27 

•Chandigarh 


• 5 - 8-1957 

8-8-1957 

32 

Jabalpur 


. 18-11-1957 

21-11-1957 

30 

Patna 


. 25 - 11-1957 

29 - 11-1957 

46 


•Witnesses from Himachal Pradesh were examined at Chandigarh. 
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We generally held our sittings at the centres we 
visited in public. Occasionally, however, it was found 
necessary to take the evidence of some witnesses in camera. 
The Commission had also the advantage of informal 
discussions with all the Chief Justices and a certain 
number of Judges of the High Courts on the various 
problems raised in the Questionnaire. 

10. From the 2nd January to the 7th January, 1958 the 
First Section again met in New Delhi in a series of meetings 
in which conclusions were reached as to recommendations 
to be made to Government. These conclusions and 
recommendations were decided upon finally in the 
combined meetings of both the Sections of the Commission 
held in New Delhi on the 25th and 26th January, 1958. 

11. A draft Report prepared in the light of the conclu¬ 
sions was discussed at a meeting of the full Commission 
in New Delhi on the 23rd August—and the Report as finally 
settled and approved was signed at a meeting on the 26th 
September, 1958. 

12. We cannot conclude without expressing our warm 
and sincere thanks to the High Courts, the representatives 
of State Governments and to the large number of indivi¬ 
duals and associations who at the expense of much time and 
labour sent us detailed and elaborate replies to the question¬ 
naire and submitted memoranda on various topics relating 
to the administration of justice. We would also express 
our deep gratitude to the State High Courts and their 
ministerial officers for the valuable co-operation and 
assistance given to us during our visits to each State and to 
the State Governments for the excellent arrangements 
made by them for our accommodation and comfort and for 
the staff which accompanied us. 



2.—HISTORICAL 


First Law 
Commis¬ 
sion. 


The system of administration of justice and laws as 
we have today is the product of well thought out efforts 
on the part of the British Government. No less than four 
Law Commissions were appointed during the last 
century to augment the efforts of the Government in 
settling its shape. Since then a number of committees 
have been appointed from time to time to deal with 
particular aspects so as to modify the system to suit the 
needs of the community. A brief review of the work of 
the various commissions and committees is necessary both 
to take stock of what has been done as also to evaluate 
the task before us. 

The first Law Commission was constituted in 1834 
under the Charter Act of 1833, to investigate into the 
constitution of Courts and the nature of laws. In those 
years there were being administered in the different parts 
of British Indie several systems of law “widely differing 
from each other but co-existing and co-equal” and yet, 
singularly devoid of completeness, uniformity and cer¬ 
tainty. The origin of the important movement for legal re¬ 
form and codification which began in 1833 may perhaps be 
traced to a correspondence which took place in or about 
1829 between Sir Charles Metcalfe and the Judges of 
Bengal, in the course of which a scheme was conceived of 
giving to British India a complete and definite system of 
laws to replace the medley of conflicting laws and systems 
of administration of justice which existed when the East 
India Company found itself the territorial sovereign of 
the greater part of the country. 1 In the debates which 
preceded the passing of the Act of 1833, Charles Grant, 
the President of the Board of Control, called attention to 
the three leading defects in the frame of the Indian Consti¬ 
tution. “The first was in the nature of Laws; the second 
was the ill-defined authority and power from which these 
various Laws and Regulations emanated; and the third 
was the anomalous and conflicting state of judicature by 
which the Laws were administered” 2 . Macaulay who 
devoted a part of his speech upon the second reading, to 
the uncertainty of the laws and the need for codification 
to ensure uniformity and certainty, said: 

“I believe that no country ever stood so much in 
need of a Code of law as India, and I believe also that 
inhere never was a country in which the want might 
be so easily supplied. Our principle is simply this,— 

•See Whitley Stokes: The Anglo-Indian Codes, Volume i, page x. 
s Hansard, 1833 XVIII, page 728. 

10 
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uniformity when you can have it; diversity when you 
must have it; but, in all cases, certainty”. 

2. The First Indian Law Commission was composed of pe ^' 
T. B. Macaulay, the Law Member, as Chairman, and J. M. terms Q f 
Macleod,. G. W. Anderson and F. Millett,—civil servants reference, 
drawn from the presidencies of Calcutta, Madras and 
Bombay as members. The Commission was to inquire into 

the jurisdiction, powbrs and rules of the existing courts 
of justice and police establishments and into the nature 
and operation of all laws prevailing in any part of British 
India, and to make reports thereon and to suggest altera¬ 
tions, due regard being had to the distinction of castes, 
differences of religion, and the manners and opinions 
prevailing among different races and in different parts of 
the said territories. The Commissioners were to follow 
such instructions as they should receive from the Governor- 
General in Council. 2 

3. Macaulay expected to finish the work on the Penal 

Code and the Criminal Procedure Code in 1837 and to mission!” 
enter on the work of framing a Code of Civil Procedure 
in 1838/ The task before the Commission was, however, 
not as easy as Macaulay had envisaged. It was of a 
stupendous and diversified character and required a great 
deal of time and larger personnel. Moreover, the practice 
of the Government of making too many references to the 
Commission even on questions “which might have been 
settled without any such reference” added to the Commis¬ 
sion's difficulties and evoked sharp protests from Macaulay. 

It appears from an undated minute of Macaulay that in 
order to speed up the work on the Penal Code, a fifth 
member was required. 5 

4. After Macaulay’s departure late in 1837, the Com- l ts ad¬ 
mission shrank in size and stature partly on account of 

the absence of a successor of equal vitality and drive and 
partly because of extraneous circumstances. As Rankin 
pcints out in his ‘Background to Indian Law’, notwith¬ 
standing its strenuous labours under Macaulay and his 
successors, no results had reached the statute book before 
the mutiny. 6 In the words of Fitzjames Stephen “The 
Afghan disasters and triumphs, the war in Central India, 
the war with, the Sikhs, Lord Dalhousie’s annexations, 
threw law reform into the background and produced a 
state of mind not vegy favourable to it.” 7 It was felt that 
the Commission cost more than it was worth and in 1844 

‘Cited by Whitley Stokes : The Anglo-Indian Codes, Vol. I, page x. 

•Act of 1833, ss. 53—55. 

•Macaulay’s Legislative Minute of 6th June 1836. India Legislative 
Consultations, 3rd April 1837 No. 28 , C. D. Dharker : Lord Macaulay’s 
minutes pp. 239-40. 

‘India Legislative Consultations, No. 3, 2nd Jan. 1837. 

5 Ibid . 

•Page 21. 

’Cited in Ranking : op. cit. p. 21. 
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its strength was reduced to one member and a secretary 
in addition to the Law Member who acted as its president. 
By January 1845 it had to forego its secretary as well. 

5. In spite of difficulties in its way the first Commission 
did remarkable pioneering work. It had to work against 
the background of the English system which had not then 
been pruned of its manifold technicalities and the Indian 
system, full of diversity and incongruities. Without the 
aid of a perfect model it had to evolve a consistent system 
of Courts and laws from a conflicting and ill-defined 
system of judicature on the one hand, and a bewildering 
variety of ascertained, unascertained or unascertainable 
rules of law of doubtful origin and vague application, on 
the other hand. Its chief contributions were the draft 
Penal Code of 1837, the draft law of Limitation and 
Prescription of 1842, the scheme of pleading and procedure 
with forms of criminal indictments of 1848 and the Lex 
Loci proposals of 1841. Besides these, the Commission also 
reported on diverse subjects, e.g., Judicial Establishments 
of the Presidencies of Bengal, Madras and Bombay, 
Special Appeals, Review of Judgments framed by Sadar 
Courts, Report on Slavery, and Remuneration of officers 
of the Courts of Judicature. It thus laid down the founda¬ 
tions on which other legislators were to work. 1 

6. The next Charter Act 2 provided for the appointment 
of the Second Law r Commission to examine and consider 
the recommendations of the First Indian Law Commission 
and the enactments proposed by them for the reform of 
the judicial establishments, judicial procedure and the 
laws of India and other matters. This Commission was 
composed of Sir John Romilly, Sir John Jervis, Sir Edward 
Ryan and Messrs. C. H. Cameron, J. M. Macleod, J. A. F. 
Hawkins, T. F. Ellis and R. Lowe. The Commission was 
directed to address itself in the first instance to the pro¬ 
blem of amalgamation of the Supreme and Sadar Courts 
of each of the presidencies and to devise a simple system 
of pleading and practice, “uniform as far as possible 
throughout the whole judrisdiction” 

7. In its First Report the Commission submitted a plan 
for the amalgamation of the Supreme Court at Fort 
William with Sudder Dewanny and Nizamut Adawlat as 
well as simple and uniform codes of Civil and Criminal 
Procedure, applicable to all the courts in the Presidency. 
The Commission submitted plans and codes of procedure 
on somewhat similar lines for the North Western Provinces 
in their Third Report and for Madras and Bombay in 
their Fourth Report. The Commission’s proposals for the 
amalgamation of the Saddar Courts and the Supreme 
Courts were given effect to by the Indian High Courts 
Act of 1861. In 1859, the Indian Legislature enacted the 

1 Cambridge History of India, Volume VI (1932) p. 8. 

*16 & 17 Viet. c. 95 Sec. 28. 
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Code of Civil Procedure (VIII of 1859) and the Limitation 
Act (X of 1859). The Penal Code and the Code of Criminal 
Procedure were passed respectively in 1860 and 1861. In 
1862 a greater part of the Civil Procedure Code was 
extended to the High Courts by Letters Patent. 1 In their 
Second Report the Commission examined the problems 
of Lex Loci and codification and came to the conclusion Second 
that “what India wants is a body of substantive civil f^x-Loci 
Jaw, in preparing which the law of England should be 
used as a basis, but which, once enacted, should itself be 
the law of India on the subject it embraced. And such 
a body of law, prepared as it ought to be with a constant 
regard to the condition and institutions of India, and the 
character, religions, and usages of the population, would, 
we are convinced, be of great benefit to that country”. 2 
The Commission also recommended that codification 
should not extend to matters like the personal laws of the 
Hindus and the Mohammedans which derived their 
authority from their respective religions. 

8. The Third and the Fourth Commissions were consti- ^he work 
tuted respectively in 1861 and 1879. The Third Commission Third «td 
was at the outset composed of Lord Romilly, Sir William Fourth 
Erie, Sir Edward Ryan, Robert Lowe (later Lord Law Com- 
Sherbrooke), Mr. Justice Willes and Mr. J. M. Macleod missions, 
and sat in England. 3 The Fourth Commission sat in 
India and was composed of Mr. Whitley Stokes, Mr. 

Justice Turner of Allahabad (later Sir Charles Turner, 

Chief Justice of Madras) and Mr. Justice West of Bombay. 

Those two Commissions were entrusted with the task of 
codification of substantive law on the lines laid down by 
the Second Law Commission in its Second Report. The 
Third Commission submitted six draft Bills on Succession, 
Contracts, Negotiable Instruments, Evidence, Transfer of 
Property and Insurance besides making suggestions for 
revision of the Criminal Procedure Code of 1861. Of these 
drafts only the first became law in 1865. The Third 
Commission felt dissatisfied with the apathy of the 
Government of India in taking no action on their reports 
and the acquiescence of the Home authorities in this 
attitude of the Government. They resigned in 1870 partly 
for these reasons and partly as a result of a controversy 
between the Secretary of State and the Commissioners on 
the one hand and the Home and Indian authorities on the 
other, as to certain proposals of the Commission in the 
draft on the Law of Contract. The Fourth Commission 
was directed to report on certain Bills which had already 


'The Civil Procedure Code of 1859 was amended four times during the 
next four years. Further amendments were made in 1877 and 1879 and the 
original Code was revised and replaced by the Codes of 1882 and 1908. The 
Criminal Procedure Code of 1861 was revised and replaced by the Codes of 
1872, 1882 and 1898. 

•Second Report dated 13th December, 1855, page 8. 

•Sir W. M. James L. J. succeeded Sir William Erie ; Mr. John 
Henderson succeeded Mr. Justice Willes ; and Mr. Justice Lush succeeded 
Mr. Henderson. 
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been prepared for codifying the laws relating to Nego¬ 
tiable Instruments, Transfer of Property, Easements and 
certain other subjects and to make suggestions for future 
codification of the remaining branches of the substantive 
law of India. The Commissioners completed their work 
in about ten months and submitted their report in 1879. 
In accordance with their recommendations the Bill 
relating to Negotiable Instruments was enacted in 1881 
and the Bills relating to Trusts, Transfer of Property and 
Easements etc. were enacted in 1882. 

9. The system of laws and judicial organization 
established in the last century on the basis of the earlier 
Law Commissions’ recommendations has continued with 
minor modifications down to the present day. The scope 
and need for improvement particularly in the sphere of 
judicial administration and procedural laws has been felt 
throughout this long period but it was only in the years 
following the first World War that systematic efforts were 
made in the direction of reform. 

10. The earliest of these efforts was the creation of the 
Statute Law Revision Committee of 1921 under the 
chairmanship of the President of the Council of State. 
This Committee was entrusted with the task of preparing 
for the consideration of the Government such measures 
of consolidation and clarification as might be necessary 
to secure the highest attainable standards of formal 
perfection in the statute law of the country. The Com¬ 
mittee did some work in the sphere of consolidation of 
some branches of substantive law, e.g. Succession and 
Merchant Shipping. With the retirement of its second 
President in 1932 the Committee ceased to function. 

11. In 1923, mainly through the efforts of Sir Tej 
Bahadur Sapru, then Law Member of the Viceroy’s 
Executive Council, a committee was appointed to deal with 
the problem of delay in civil courts and the defects in the 
constitution of the Judiciary and the substantive and 
procedural laws of the country. This Committee with 
Mr. Justice Rankin as Chairman was “to enquire into the 
operation and effects of the substantive and adjective law, 
whether enacted or otherwise, followed by the courts in 
India in the disposal of civil suits, appeals, applications 
for revision and other civil litigation (including the 
execution of decrees and orders), with a view to ascertain¬ 
ing and reporting whether any and what changes and 
improvements should be made so as to provide for the 
more speedy, economical and satisfactory despatch of the 
business transacted in the courts and for the more speedy, 
economical and satisfactory execution of the process issued 
by the courts”. The Committee was expressly directed 
not to inquire into the strength of judicial establishments 
maintained in the provinces. After a thorough and careful 
inquiry into the various problems the Committee submitted 
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an exhaustive report in 1925. We shall have occasion ta 
refer from time to time to its recommendations and the 
extent to which they were implemented. 

12. In the years preceding "independence other Com- Committee 
mittees were set up both by the Central and Provincial °* 
Governments to inquire into particular problems. Amongst to P lcs - 
the Central Committees must be mentioned the Indian 

Bar Committee of 1923 to examine the conditions of the 
Bar in India. The report of this Committee led to the 
passing of the Indian Bar Councils Act of 1926. Earlier 
in 1921 the States of Bengal, Bihar, Punjab and United 
Provinces had appointed special committees to inquire into 
the problem of the separation of the Judiciary from the 
Executive. In Madras two committees were appointed for 
the same purpose, the first in 1923 with. Mr. Justice 
Coleridge and the second in 1946 with Shri K. Rajah Aiyar 
as Chairman. 

The post-independence period witnessed a powerful 
demand for a complete re-orientatian of the legal and 
judicial systems of the country. Not much, however, could 
be done in the years immediately following 1947 on account 
of the Central Government’s preoccupation with other 
problems of a more pressing nature. Mention must, 
however, be made of the High Court Arrears Committee 
of 1949 and the All India Bax Committee of 1951. The 
High Court Arrears Committee, presided over by 
Mr. Justice Sudhi Ranjan Das, was appointed to inquire 
into and report on the advisability of curtailing the right 
of appeal and revision, the extent and method of such 
curtailment, and any other measures that might be adopted 
to reduce arrears in the High Courts. In view of the 
restricted character of its terms of reference the Committee 
contented itself by making a few concrete proposals. 

The All India Bar Committee was appointed in Decem¬ 
ber 1951 again under the chairmanship of Mr. Justice Das. 

Some of the problems referred to it were the desirability 
and feasibility of a unified Bar for India, the continuance 
or abolition of different classes of legal practitioners, the 
continuance or abolition of the dual system of counsel and 
attorney, and the desirability of a single Bar Council. The 
Committee recommended the creation of a unified All India 
Bar and the continuance of the dual system in the Bombay 
and Calcutta High Courts. In regard to its latter recom¬ 
mendation two of its members expressed dissent. 

13. Meanwhile the States of West Bengal and Uttar West Bengal 
Pradesh appointed separate committees in their respective 

States to report on several problems relating to the 
administration of justice. The West Bengal Committee form* Con* 
appointed in 1949 under Sir Arthur Trevor Harries, then minec*. 
Chief Justice of Calcutta, was asked to report on four 
specified matters—(a) reform in the system of administra¬ 
tion of justice in Calcutta, (b) reform in the administration 
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of justice in the rural areas, (c) reform of the legal 
profession and (d) the question of State aid to indigent 
litigants. The Committee submitted its report in 1951 
recommending inter alia the setting up of a City Civil and 
Sessions Court and made several other recommendations. 

The Uttar Pradesh Committee was set up in April 1950 
with one of us, Mr, Justice K. N. Wanchoo, as Chairman 
for considering the question of reform in the system of 
administration of justice' in that State with a view to 
simplifying the process of law and making justice cheap 
and- expeditious. Its terms of reference were fairly 
comprehensive. The Committee submitted its report in 
1951 making a series of recommendations, some of which 
required changes in the law for their implementation. 

14. Amongst the other committees constituted in the 
States to inquire into particular problems, special mention 
may be made of the Separation Committee of 1947 in 
Bombay under the chairmanship of Mr. Justice Lokur, and 
the Jury Committee of Bihar in 1950 with Mr. Justice 
S. K. Das as its chairman. 

15. As we have seen, the work of the four Law Com¬ 
missions of the last century formed an integrated whole 
and together they accomplished the task with which the 
First Law Commission was entrusted but which, for 
reasons already explained, it could not accomplish. Their 
work was directed towards the creation of a co-ordinated 
system of Courts of law and a well-defined and as far as 
possible a unified system of rules of law. Their emphasis 
all along was on Indian conditions and Indian needs and 
their endeavour, in the words of the Third Law Commission 
was, to create a system which would be “alike honourable 
to the English Government and beneficial to the people 
of India”. Their personnel consisted of some of the 
leading jurists of England. Their task was essentially of 
a pioneering nature; it lay principally in delineating the 
broad outlines of a system suited to Indian conditions. The 
subsequent inquiries into the diverse problems affecting 
the legal and judicial systems in the present century were 
all considerably restricted in scope and character. 

In contrast, our task is more in the nature of improving 
and reforming our present structure of judicial administra¬ 
tion in all its aspects of revising and modifying the statute 
law. In fact, ours may well be described as the first 
comprehensive inquiry into our legal system. We are thus 
faced with a task of greater complexity and responsibility 
than that which confronted our predecessors. Its com¬ 
plexity is increased by the need for adjusting the machinery 
of- law and justice to the changed ideologies embodied in 
our Constitution and our rapidly changing conditions. 



3.—THE JUDICIAL SYSTEM 

1. The powerful impact which the system of Courts E f ® T ci j“5?t 
and judicial administration has on a vast number of ^Wnery 
citizens needs to be pointed out, so that, it may be appre- essential/ 
ciated that the reform of the system is a matter of vital 
importance, not only to the lawyer and the judge but also 

to the State and the average 'citizen. The smooth and 
speedy operation of the Courts of law is essential to the 
progress of the country and the growth of its economic 
and industrial stature. 

2. The vast volume of ordinary original civil litigation Volume and 
in the country during any one year is shown in the Oration 1 
accompanying Table I which relates to 1954. We refer to 

it as ordinary civil litigation as opposed to disputes of a 
special kind, arising under special enactments or deter¬ 
mined by special courts. In terms of money, the value of 
such ordinary litigation (excluding cases which cannot be 
valued in terms of money, of which there is a large 
number) approaches the order of one hundred crores of 
rupees in a year. The number of suits instituted in the 
civil courts exceeds ten lacs; and of these, nearly nine lacs 
of cases involve disputes relating to sums of rupees one 
thousand and below. The majority of these actions affect 
persons to whom these sums of one thousand rupees and 
less represent all or a major part of their belongings. It 
would therefore be wrong to regard them as petty litigation 
not worthy of consideration. 

3. This Table does not take into account the appellate Proceedings 
proceedings in appeal courts, nor does it include original 
proceedings before special tribunals constituted under tribunals, 
several enactments. These special tribunals function more 

or less in the same manner as courts. They determine 
disputes between citizen and citizen and between citizen 
and the State. Their decisions affect the rights of parties. 

In general, such tribunals are accorded exclusive jurisdic¬ 
tion in matters placed within their purview. Their decisions 
are final subject to appeals or revisions wherever provided 
and are also subject to the writ jurisdiction of the High 
■Courts. A very large number of citizens appear before 
these tribunals in disputes determinable by them. 

4. Rent Control Acts, Land Reform measures and the 
like deal with disputes determinable by special agencies 
constituted for that purpose; and these agencies perform 
the functions which would otherwise have fallen upon the 
■ordinary civil courts. No figures are available to show 
the number of persons concerned in these special types of 
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litigation but having regard to the far-flung nature of 
recent legislation, it is probable that the number exceeds 
those concerned in ordinary civil litigation. 

5. Table II gives an indication of the vast number of 
persons brought before courts as accused persons and- 
witnesses every year. Complete figures of these are, how¬ 
ever, not available. In addition to the immense number of 
persons actually brought before the courts, an even larger 
number is probably examined by the police or other depart¬ 
mental agencies during the investigation of offences. 

6. The broad facts set out above do not, however, portray 
a sufficiently clear picture of the impact of the volume of 
civil litigation upon the citizen. Each action concerns at 
least two persons, a plaintiff and a defendant. In cases 
which go to trial, which are nearly half of the total num¬ 
ber, a large number of persons appear on either side as 
witnesses. After making allowance for different methods 
of disposal such as disposal ex-parte, disposal on admission, 
disposal on a compromise and disposal without trial, a con¬ 
servative estimate of the number of persons who have to 
attend courts in any one year as parties and witnesses in 
the ordinary Civil Courts would be about twenty lacs. The 
number in criminal cases would exceed eighty lacs. If we 
further take into account the number of persons examined 
by the police and persons concerned in appellate and other 
proceedings (such as execution and insolvency) in the regu¬ 
lar courts and special tribunals, the total may exceed two 
crores which amounts nearly to five per cent, of the total 
population of the country. 

7. In addition to the subordinate courts, where only, 
generally speaking, original trials of causes take place, the 
highest court in the State possesses special jurisdiction 
which has assumed great importance in the post-Constitu- 
tion period. The upsurge of national consciousness which 
led to Independence has to a great extent altered the 
psychology of the citizen. The change of his status from 
a subject in a dependency to a citizen of a democratic 
republic hag reacted largely on the citizen’s social, eco¬ 
nomic and political life. He is proudly conscious of the 
rights guaranteed to him by the Constitution; of his right 
to social and economic justice; and of his claim to equa¬ 
lity of status and opportunity. In the context of his new 
freedom, the citizen displays a keenness, in the assertion 
and protection of his new born rights which one would 
not have expected from him a decade ago. The attitude 
of the citizen has been encouraged by the changed aspect 
which the State has assumed. What formerly was a sta¬ 
tic machinery functioning largely for the purpose of 
the preservation of law and order, has now changed into 
a dynamic organisation ordering the social and economic 
life of the citizen. The constant interference by the 
State with the everyday life of the citizen however well 
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intentioned and beneficial, comes into repeated conflict, 
real or apparent, with the guaranteed freedoms and the 
citizen is naturally not content till he has the matter 
adjudicated upon by the courts. Thus, these recent changes 
in our constitutional, social and economic structure bring 
an increasing number of citizens to the courts. 

8. It may also be observed that not all cases, civil or 
criminal get disposed of at the first hearing. In practically ^coSm. 
all civil suits disposed of after full trial, there are several 
adjournments; on each of these dates of hearing, the parties 

have in any case to appear in the courts. Witnesses also 
have to appear in the courts on several occasions as the 
courts do not always find time to record their evidence on 
the days fixed. In the result, a fair proportion of the 
large number of the persons who attend courts have to do 
so on more than one occasion. 

9. What has been said above is enough to show the vital Importance 
importance of the proper functioning of the courts to the o{ J udidal 
country. In the social welfare State towards which we are re onn ‘ 
said to be moving, laws and tribunals which administer 

them will have a constantly growing role to play. The 
fanciful ideas of a few, who would abolish courts and law¬ 
yers, are but an idle dream. Not only must courts continue 
to exist, but they will have larger and an increasing num¬ 
ber of functions to perform. A strenuous endeavour must 
therefore be made to ensure the discharge of those functions 
efficiently, and so as to cost the suitor and the witnesses, 
the least expenditure of their time and resources. 



Comparative Statement showing the number and value of Civil Suits instituted in the year 1954 in Courts of ordinary original jurisdiction 
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1. The task assigned to us of suggesting ways and means 
for the improvement of our present system of judicial 
administration, does not preclude us from considering radi¬ 
cal or revolutionary measures which may make it more- 
suitable to our needs. 

2. It is said in some quarters that the present system of 
administration of justice does not accord with the pattern of 
our life and conditions. We are told that large masses of 
our population are illiterate and live in the villages. These 
conditions demand, it is said “a system of judicial adminis¬ 
tration suited to the genius of our country” or “an indigen¬ 
ous system”. Even the Uttar Pradesh Judicial Reforms 
Committee of 1950-51 stated, though by a majority that “it. 
cannot be denied that the rules of procedure and evidence 
which they (the British) framed to regulate the proceedings 
in court, were in some cases foreign to our genius and in 
many cases were made a convenient handle to defeat and 
delay justice”. 1 

3. In the circumstances, it became our duty to elicit 
opinion on these views. The answers we have received 
state with almost complete unanimity that the system which 
has prevailed in our country for nearly two centuries though 
British in its origin has grown and developed in Indian 
conditions and is now firmly rooted in the Indian soil. It 
would be disastrous and entirely destructive of our future 
growth to think of a radical change at this stage of the 
development of our country. It has been pointed out that 
those who have supported a reversion to an indigenous sys¬ 
tem of judicial administration have not really applied their 
minds to the question. It would be ridiculous, it is said, 
for the social welfare State envisaged by our Constitution 
which itself is based largely on the Anglo-Saxon model to- 
think of remodelling its system of judicial administration 
on ancient practices, adherence to which is totally unsuit¬ 
able to modem conditions and ways of life. We may as 
well, it is said, think of rejecting modern medicine and sur¬ 
gery and content ourselves with what the ancients • knew 
and practised. 

4. Nevertheless, we must not fail to distinguish between 
the essential principles of our present system and its subsi¬ 
diary features like clumsy and cumbrous procedures. It 
should not be forgotten as pointed out earlier that those 
charged with fashioning our laws, have while regarding the 
English laws and institutions as a model, consciously and 

‘Report, Page x. 
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continuously attempted to modify and mould them to suit 
Indian life and Indian conditions. That attempt was con¬ 
tinued throughout the period of British rule with the subse¬ 
quent association in an ever-increasing degree of Indian 
legislators, Indian Judges and Indian administrators in the 
making of laws and the administration of justice. It may 
be that we have failed to make our laws and our court 
systems and procedures conform sufficiently to the needs of 
our people. To that extent, no doubt, they require modifica¬ 
tion and adjustment. We have endeavoured to give atten¬ 
tion to these points of view, but such changes can only be 
made within the framework of a system suited to our pre¬ 
sent conditions and needs, which are the needs and condi¬ 
tions of a highly organized welfare society with a developing 
industrial economy. We have, therefore, in considering the 
changes which are necessary and practicable jnade a dis¬ 
tinction between the fundamentals which must'exist in hny 
modern system for the administration of justice and the 
procedures and practices by which the system is to be ope¬ 
rated. We agree with the observations of the Uttar Pradesh 
Judicial Reforms Committee 1 that “the need of the hour is 
that rules and procedures and evidence should be so simpli¬ 
fied that justice may be available to the rich and the poor 
alike and that it may be prompt and effective”. But sim¬ 
plification cannot mean a sacrifice of fundamentals and 
essentials. Perhaps, as pointed out in a note of dissent to 
the report of the Committee, “the real need of the hour is 
the inculcation of a higher sense of duty, a greater regard 
for public convenience, greater efficiency, in all those con¬ 
cerned in the administration of justice.” 2 In any case which¬ 
ever way our needs are looked at, little is to be gained by 
an insistence on what has been called an indigenous system 
or a system suited to the genius of our country. 

5 . However, we shall briefly endeavour to gather the Nature of 
essentials of such an indigenous system as existed in our indigenous 
country prior to the advent of the British and point cut that oy stem - 
the essentials of our ancient system were not very different 
from those of our present system. 

It is undoubtedly true that a study of the past is very 
desirable when we are planning for the future. But it 
should not be forgotten that a system of judicial adminis¬ 
tration is a matter of slow growth and its advance is mould¬ 
ed by contemporary conditions and the existing social 
structure. As society advances from stage to stage its needs 
alter from time to time and any system which governs the 
functioning of society or its component parts would also 
call for progressive modification. In considering the ancient 
system and contrasting it with the present judicial system, 
we must always keep in mind the differences in the struc¬ 
ture and conditions of society as it existed then and as it is 
today. 


‘Report, Page r. 
•Report, Page 127 
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The Hindu 
System. 


The Mus¬ 
lim System. 


Develop¬ 
ment of the 
Hindu sys¬ 
tem. 


It is not easy to discover the details of the system of 
judicial administration which obtained in India prior to 
the introduction of the present system by the British. The 
materials upon which we can rely are scarce and 
fragmentary. 

6. It is clear that there were two systems one of which 
may be designated the Hindu system. 1 The outlines of the 
system have to be gathered from various ancient books such 
as the Smritis, Commentaries and Digests. These books 
yield us valuable information but are by no means compre¬ 
hensive; moreover they differ a great deal in regard to the 
details. As these books relate to different periods, it is not 
possible to reconstruct a well-defined system with reference 
to them. Many of its fundamental features can be derived 
from them. Ip his book on the Hindu Judicial system, 
Sir S. Varadachariar concludes that 2 “whenever, and wher¬ 
ever and so far as circumstances permitted, attempts were 
all along being made in Hindu India to administer justice 
broadly on the lines indicated in the law books”. 

7. The second system may be styled the Muslim system 
which was based upon the writings of the Muslim jurists 
and practices of Islamic countries. This system was, how¬ 
ever, never in exclusive use in our country. Most of the 
Muslim rulers followed a policy of non-intervention in civil 
matters and permitted the Hindu institutions to function. 
However in cases where the dispute arose between a Mus¬ 
lim on the one hand and a Hindu on the other, or between 
two Muslims, the Muslim tribunals claimed exclusive juris¬ 
diction. In the sphere of administration of criminal justice, 
the Muslim system prevailed subject to some exceptions. 
The system was not popular with the large mass of the 
people but was in vogue in large parts of the country at 
the time of the introduction of the present system based cn 
the British model. It is, we think, unnecessary to consider 
the Muslim system in the present context. 

8. The Hindu system as outlined in the law books 
reveals a gradual development. In its early beginnings it 
was more or less a tribal institution the tribunal dispensing 
justice being the assembly of the village, the caste, or the 
family. These may be called the popular courts and they 
seem to have been the earliest tribunals in the. country. 
They, in fact, were a part and parcel of the social structure. 


1 In portraying the Hindu Judicial System, we have drawn largely from 
the following sources : 

(i) Berolzheimer : The World’s Legal Philosophies, 
l^ii) S. Varadachariar : Hindu Judicial System. 

(lii) Thakur : Hindu Law of Evidence. 

(iv) P. Sen : Hindu Jurisprudence. 

(v) K. P. Jaiswal ; Hindu Polity. 

(vi) N. C. Sen Gupta : Sources of Law and Society in Ancient India, 

(vii) N. C. Sen Gupta : Evolution of Ancient Indian Law. 

‘Page 258. 
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The territorial unit was the village which in those days 
enjoyed a considerable measure of autonomy. There arose 
and developed courts, if such a term could be applied to 
them, of the family, the caste and the village. Though there 
is no authority for the view that these popular tribunals 
derived their powers from the king, such a view slowly 
came to be held. 

It is not possible to gather with any certainty the exact 
scope of the functions of these tribunals. Colebrooke 
asserts that they indicated merely a system of arbitration. 

There is a suggestion in some texts that before resort could 
be had to the Royal courts, local remedies had to be exhaust¬ 
ed; but whether this was ever the correct position, it is diffi¬ 
cult to say. Most of the later Hindu rulers and the Muslim 
rulers were mainly interested in the collection of revenue 
and the retention of the authority of these organisations 
facilitated this task. Attempts were made for the integra¬ 
tion of these popular courts with the Royal courts but they 
did not succeed principally because of the decay of the 
Hindu Royal power after the time of Harsha. 

9. Though ancient writers have outlined a hierarchy of Structure 
courts as having existed in the remote past, the exact struc- of courts, 
ture that obtained cannot be ascertained with any definite¬ 
ness; but later works of writers like Narada, Brihaspathi 
and others seem to suggest that regular courts must have 
existed on a considerable scale, if the evolution of a complex 
system of procedural rules and of evidence can be any 
guide. 

Popular tribunals, particularly the village courts surviv- popular 
ed for a long time and existed even at the time of the com- tribunals, 
mencement of the British rule in India. Their continuance 
was favoured by their antiquity and the absence of any 
other effective tribunals within easy reach; the structure 
of the village society in those days; the nature of the prin¬ 
cipal functions which these tribunals discharged which 
were conciliatory; and the non-interference by local rulers 
with the working of these tribunals. 

In contrast to these popular tribunals, the Royal tribu¬ 
nals were subject to frequent changes. Except for the fact 
that ancient literature speaks of the King as the source of 
dharma and regards him as charged with the duty of pro¬ 
tecting dharma, there is nothing to show that the king per¬ 
sonally was incharge of the administration of the law. He 
administered law and justice generally through officers or 
the sabhas appointed for the purpose. But though the 
details of the working of these courts are not available, there Ro . 
is evidence that a procedure of a specified kind was Being Tribunals 
followed in these Royal tribunals. Obviously, systematized 
rules were not called for in the popular or village courts; 
but some sort of definite procedure seems to have obtained 
in the Royal courts. It must not also be forgotton that the 
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Procedure. 


Pleadings. 


Evidence. 


Witnesses. 


law enforced in those days was not, apart from specific 
edicts, statute law but was moral law. It was regarded as a 
sacred and religious duty to vindicate the truth and uphold 
the righteous and punish the wrong-doer. 

10. Under the ancient procedure, every person had a 
right of approach to the judicial tribunals. * The court was 
bound to hear him and take necessary action. There 
appears to have been no court fee for the institution of the 
suit, though there was provision for the payment of a 
small percentage of the value of the claim by the successful 
party. What may be called the abuse of the, right of suit 
was checked by elaborate rules insisting on an early resort 
to court or the taking of certain other active steps by the 
party. Litigation was discouraged amongst persons stand¬ 
ing in particular relationships. Fines and penalties could 
be imposed on persons who came forward with false and 
unfounded cases. On the criminal side, it was the duty of 
the officers of the King to bring before the court persons 
accused of certain specified offences. 

11. Rules also provided that following a plaint there 
should be a written reply by the defendant. A reference is 
made also to a procedure for clarification of the points in 
dispute analogous to the framing of issues. This was fol¬ 
lowed by the trial at which evidence was recorded before 
the final stage of decision by the court was reached. 

The rules also provided for ex parte decisions in the 
case of the non-appearance of the defendant. A plaint 
could be amended at any time before the defendant appear¬ 
ed and put in his answer. The defendant had to make his 
answer in the presence of the complainant and it was the 
rule that the answer should meet the grounds raised by 
the plaintiff or the complainant and should be clear, con¬ 
sistent and free from obscurity. The answer could take 
the form of an admission, denial or special pleading or even 
a plea of a former judgment. In the case of an admission, 
a decree followed immediately; in other cases, evidence had 
to be led by the party on whom the burden of proof lay. 
The expression of “burden of proof” was understood in 
practically the same sense as it is today. Thakur in his 
Hindu Law of Evidence refers to the application of such 
important principles as the exclusion of oral by documen¬ 
tary evidence, the requirement that evidence should be 
direct and the exclusion of hearsay evidence in those 
courts. 

12. Witnesses were examined by the court in the pre¬ 
sence of the parties. Provisions also existed for the 
summoning of witnesses or the examination of witnesses 
on commission. The texts laid down that the judge should 
treat the witnesses gently, that none should be punished 
on mere suspicion and that conclusive evidence of guilt 



29 


should be available before conviction. There is also a sug¬ 
gestion that the judge himself could undertake the exami¬ 
nation of witnesses and th^it such an examination could be 
of a thorough-going character; quite possibly this was so for 
the reason that neither a police investigating agency nor the 
legal profession appears to have existed in those days. 

There is, however, no suggestion that the Hindu system 
corresponded to the inquisitorial procedure that at present 
obtains on the continent. 

13. It may be noticed that the rules also provided for Legal 
the impleading of the legal representatives of a deceased tiyEf 6861118 ' 
party. 


14 . The decision of the court was pronounced imme- Judgement, 
diately after the conclusion of the trial. Even in those days, 

the difference in the consequences of a judgment on the 
merits after contest and a judgment passed ex parte seems 
to have been recognized. 

15 . It is not quite clear from the ancient books whether Appeal 
the decision of the Royal court was final or was subject and Re- 
to a review or appeal. In the case of the decisions of the vieW - 
popular courts, it seems likely that they could have been 
taken in appeal to the Royal courts. Sufficient indica¬ 
tions, however, exist to show that where a court gave a 
decision in which the King did not personally participate, 

the matter could subsequently be brought before him. "In 
certain cases, the matter could be re-heard, possibly ori 
the basis of new evidence and a judgment could also be 
set aside on the ground of fraud. 

We have attempted only a brief survey of the structure 
and the features of the system as it existed in the past. 

To go into greater detail appears to us to be wholly 
unnecessary. 


16. Even this brief picture is sufficient to show how Similarities 
unsound is the oft-repeated assertion that the present wi* P re_ 
system of administration of justice is- alien to our genius. sent systen 
It is true that in a literal sense the present system may 


be regarded as alien. It is undoubtedly a version of the 


English system modified in some ways to suit our condi¬ 


tions. The English system which had developed through 
the centuries was pruned of its historical anomalies and 


technicalities and made adaptable to the conditions in 
India. But it is easy to see that in its essentials even the 


ancient Hindu system comprised those features which 
every reasonably-minded person would acknowledge as the 
essenial features of any system of judicial administration, 
whether British or other. We have already indicated 
that such features as the rules of pleading, the manner 
in which plaints were to be drawn, the devices to meet 


an abuse of the right of suit, the rules of evidence, the 
order in which litigation should proceed, the exclusion of 
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oral by documentary evidence, the rule that evidence 
should be direct, the rule that hearsay evidence should 
be excluded, the principle of the burden of proof, the pro¬ 
vision for appeal or review are common both to the ancient 
and the present system. We can even hazard the view 
that had the ancient system been allowed to develop 
normally, it would have assumed a form not very much 
different from the one that we follow today. 


Benefit* of 

popular 

courts. 


17. The reason for the success of the ancient system 
mainly lay in its popular courts. As we have seen these 
popular courts were founded on community or caste. There 
was no such centralization as now obtains by reason of 
the growth of a strong centralised system of Government. 
Each village was sufficient unto itself and managed its own 
affairs without any interference from the King. Their 
sustaining force was the respect which people had for 
customary law which, in fact, was the only law prevalent 
at that time. The group pattern of the then social orga¬ 
nisation favoured their successful functioning. 


The posi¬ 
tion to¬ 
day. 


18. Can we in the present social structure think of a 
reversion to the earlier pattern of judicial administration? 
The law that is administered today is no longer the cus¬ 
tomary law. In fact, thousands of statutes and regula¬ 
tions control down to the minutest detail the lives and 
activities of every citizen of this country. The Legisla¬ 
tures both at the Centre and in the States have undertaken 
reforms of a far-reaching nature affecting the well-being 
of millions of citizens. Recently, it was authoritatively 
stated that between 1st January 1953 and 3Dth November 
1957 Parliament had passed more than three hundred and 
fifty bills and in the four years 1953 to 1956, the State 
Legislatures passed two thousand five hundred and fifty- 
seven Acts out of which as many as two hundred and 
seventy-five Acts dealt with land reform. 1 In the post- 
Constitution period. Parliament has passed about six 
hundred Acts. In addition about eighty-nine Ordinances, 
twenty-one Regulations and sixty-two President’s Acts 
have been promulgated. A Welfare State has necessarily 
to undertake legislation on an ever widening front, if the 
ultimate aim of a socialistic pattern of society operating 
within the domain of the Rule of Law is to be evolved by 
democratic process. The enormous legislative output of 
Parliament and the State Legislatures calls for trained per¬ 
sonnel to implement them. No one can assert that in the 
conditions which govern us today the replacement' of pro¬ 
fessional courts by courts of the kind that existed in the 
remote past can be thought of. 


Address of the President of India at the inauguration of the Indian 
Law Institute: Bulletin of the Indian Law Institute April 1958, page j. 
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19 . The statement that our present system of judicial Present 
administration is not in accord with the genius of our 8 y« te ® to 
country has therefore no substance. The genius of our ^^ J our 
country has found expression in our Constitution which genius, 
enshrines the Fundamental Rights of the people and the 
Directive Principles of State Policy as the necessary 
foundation for a new social order. We cannot see how 

the noble aims enshrined in the Preamble to our Consti¬ 
tution can ever be realized unless we have a hierarchy 
of courts, a competent judiciary and well-defined rules of 
procedure. 

20. While we are aware that there are well-founded Abolition 
complaints against some aspects of the present judicial impossible 
administration, we must emphatically state that the way 

to reform does not lie in the abandonment of the present 
system and in replacing it by another. The true remedy 
lies in removing the defects that exist in the present 
system and making it subserve in a greater degree our 
requirements for the present and the future. 

To a limited extent, however, it is possible to utilise 
some of the simple features of judicial administration 
that obtained in the past. We refer to the popular courts 
or as they are termed today, the nyaya panchayats. We 
deal with them in a later chapter in some detail, indicat¬ 
ing both their limitations and the extent of their 
usefulness. 



5.—THE SUPREME COURT 


The role of 
the Sup¬ 
reme Court 


Guardian 
of funda¬ 
mental 
rights. 


1. At the inauguration of the Supreme Court in 1950 
it was pointed out, that it had the widest and the most 
varied jurisdiction among the highest Courts in the 
Commonwealth and Anglo-Saxon countries. Apart from 
the width and variety of its functions, it was required to 
exercise under article 32 of the Constitution a jurisdiction, 
which was altogether new to our country. It was called 
upon to stand as a protector of the fundamental rights of 
the citizen against executive and legislative action. The 
importance of the Court as the upholder of the rule of 
law and as the bulwark of the citizen’s rights in a demo¬ 
cratic constitution containing a bill of rights was em¬ 
phasised by Chief Justice Kania at its inaugural sitting 
in the following words: 

“Under the Constitution of India, the Supreme 
Court is established to safeguard the fundamental 
rights and liberties of the people. An independent 
Supreme Court as shown by the working of such 
Courts in other democratic countries will have far- 
reaching influence on the constitutional history and 
progress of the Union of India.” 1 

2. For the adequate discharge of its great and novel 
responsibilities the Court has repeatedly set before itseF 
great ideals. Patanjali Sastry J. (as he then was) while 
rejecting the contention that a citizen should, before 
approaching the Supreme Court under article 32, first 
approach a High Court under article 226 in respect of 
the infringement of his fundamental rights, observed as 
follows:— 


“This Court is thus constituted the protector and 
guarantor of fundamental rights, and it cannot, con¬ 
sistently with the responsibilities so laid upon it, 
refuse to entertain applications seeking protection 
against the infringements of such rights.” 2 


The same learned Judge as Chief Justice in a later 
case dealing with constitutionality of a statute said: 

“If, then, the Courts in this country face up to such 
important and none too easy task, it is not out of 
any desire to tilt at legislative authority in a crusader’s 

‘Proceedings at the inaugural sitting of the Supreme Court of India 
on January 28, 1950 j 1950 S. C. R. p. 7. 

•Romesh Thappar v. State of Madras, 1950 S. C. R. 594 at p. 597. 
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spirit, but in discharge of a duty plainly laid upon them 
by the Constitution. This is especially true as regards 
the ‘fundamental rights’ as to which this Court has 
been assigned the role of a sentinel on the qui vive.” 1 


Similar pronouncements in other cases and its numerous 
judgments declaring the invalidity of legislation and 
executive action testify to the great traditions which the 
Court has laid at the threshold of its career. 


3. In recognition of the role which the Supreme Court importance 
has to play as the highest judicial tribunal of the country, °f proper 
as the Court of last resort in civil and criminal matters person 1161 - 
and as the protector of the rights and liberties of the 
citizen, the Constitution provides adequate safeguards to 
ensure its being manned by an independent and efficient 
judiciary. Such a judiciary is a sine qua non under any 
system of government because of the inter-relation 
between the quality and the independence of the judge 

and the proper administration of justice. Its importance 
is far greater under a democratic constitution where the 
Court has frequently to determine the legality of the 
action of legislative bodies and executive authorities as 
between the State and the citizen. 

4. Realizing the importance of safeguarding the in- 
dependence of the judiciary, the Constitution has provided removal of 
that a Judge of the Supreme Court shall be appointed Judges, 
by the President in consultation with the Chief Justice 

of India and after consultation with such of the other 
Judges of the Supreme Court and the High Courts as 
he may deem necessary. He holds office till he attains 
the age of 65 years and is irremovable except on the 
presentation of an address by each House of Parliament 
passed by a specified majority on the ground of proved 
misbehaviour or incapacity. Thus has the Constitution 
endeavoured to put Judges of the Supreme Court above 
-executive control. 

5. It is obvious that the selection of the Judges ^ 
constituting a Court of such pivotal importance to the imperative, 
progress of the nation must be a responsibility to be 
exercised with great care. The Constitution of the Court 

must command the confidence not only of the people but 
also the Judiciary and the Bar as a whole, sitting as it 
■does in appeal on matters decided by the High Courts in 
the several States. The Court must consist of Judges who 
taken as a body are, as lawyers and men of vision, superior 
to the body of Judges manning the High Courts. Such 
a result can be achieved and maintained only by the 
exercise of courhge, vision and imagination in the selection 


l The State of Madras v. V. G. Row, 1952 S.C.R. p. 597 at p, 605. 

122 M of L -3 
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of Judges made with an eye solely to their efficiency and 
capacity. 

6. Can we say that such a course has been followed? 
It is widely felt that communal and regional considerations 
have prevailed in making the selection of the Judges. The 
idea seems to have gained ground that the component 
States of India should have, as it were, representation on 
the Court. Though we call ourselves a secular State, 
ideas of communal representation, which were viciously 
planted in our body politic by the British, have not 
entirely lost their influence. What perhaps is still more 
to be regretted is the general impression, that now and 
interference, again executive influence exerted from the highest quarters 
has been responsible for some appointments to the Bench. 
It is undoubtedly true, that the best talent among the 
Best talent Judges of the High Courts has not always found its way 
not mobili- to the Supreme Court. This has prevented the Court 
sed- from being looked upon by the subordinate Courts and 

the public generally with that respect and, indeed.. 
reverence to which it is by its status entitled. It may 
not be inappropriate to call attention to the observations 
made by Chief Justice Kania at the time of the inaugara- 
tion of the Supreme Court in regard to the standards to 
be observed in making appointments to the High Courts 
They are in our view equally applicable to selections foi 
the Supreme Court. He said: 

“In order that the Supreme Court may have the 
full assistance in its work, the High Courts will have 
to be strong in their personnel. * * * * For some years; 
before 1947, there was a policy to appoint members 
of different communities, in some proportion, in the 
services,, including the High Courts. In theory, it 
appears to be now accepted that appointments will 
be only on merits. The policy, however, does not 
appear to have been completely abandoned. We hope- 
that political considerations will not influence the 
appointments to High Courts. It is necessary that for 
the High Courts merit alone should be the basis for 
selection, if the High Courts have to remain strong: 
and independent and enjoy the confidence of the 
people.” 1 


Regional 
and com¬ 
munal in¬ 
fluences. 


Executive 


Position in 
the U.S.A. 


7. One may turn in this connection to the way in 
which appointments to the Supreme Court of the United 
States have, so far as we know, been made. Geographical 
or sectional claims have not been a test governing the 
selection. Nor have the 48 States constituting the federa¬ 
tion been looked upon as areas to be represented on the 


Proceedings at the inaugural sitting of the Supreme Court of Indiai 
on January 28, 1950 ,■ 1950 S. C. R. p. 10. 
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Supreme Court Bench. Attention may also be drawn to 
the elaborate procedure which is gone through before 
Judges are selected for the United States Supreme Court. 

It appears that even the representative institution of the 
Bar, the American Bar Association, is consulted. 1 

8 . The field for selection of Supreme Court Judges Field of se- 
laid down by the Constitution is a very wide one. A lection, 
person may be appointed a Judge of the Supreme Court, 

if he has been a Judge of a High Court for at least five 
years or if he has been an advocate of a High Court for 
at least teh years or if he is, in the opinion of the Presi¬ 
dent, a distinguished jurist. One of the questions which 
aroused comment in the evidence given before us was 
the failure of the authorities to make the selection of a 
Supreme Court Judge from the two latter fields of selec¬ 
tion. It was, however, generally recognised that we have Jurists, 
not produced in our country academic lawyers and jurists 
of note who could, as in the United States, be honoured 
with seats on the Supreme Court Bench. 

9. As to the Bar, their exclusion from the field of of thenar 
selection has, it appears, so far, been the result of the 

view of the appointing authorities that it will be some¬ 
what hazardous to appoint to the Bench a person straight 
from the Bar without previous judicial experience. 

Indeed, the view has been expressed that restricting the 
field of selection to sitting or retired High Court Judges 
has, on the whole, worked satisfactorily and that there Need for 
is, therefore, no need to take recruits from the Bar. A judicial 
former Chief Justice of India has given expression to this experience, 
view in the following words: 

“The present method of selecting judges from 
the judges of the High Court, retired or about to 
retire has,, by and large, worked satisfactorily so far. 

If the selection is properly made, this method is cal¬ 
culated to ensure some judicial experience and some 
capacity to form a sound and balanced judgment and 
to express it with clarity, the High Court being a 
good training as well as a testing ground for potential 
Supreme Court Judges. Selection from the Bar may 
not ensure these essential qualities and qualifications. 

I have known several distinguished members of the 
Bar who would have made throughly bad judges.” 

The need for previous judicial experience on the part 
of a Judge of the Supreme Court was also stressed by a 
former Judge of the Federal Court. 


‘American Bar Association Journal August 1957, Vol. 43 pp. 685—688 
and 761. American Bar Association Journal February 1955, Vol. 41 No. 
2. pp. 125—128. 
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10. In our view, too great an emphasis seems to have 
been placed in the past on the need for judicial experience 
in the selection of Supreme Court Judges. Surely, if it 
was easy to know some distinguished members of the Bar 
who would have made thoroughly bad Judges it should be 
equally easy to recognise other distinguished members of 
the Bar who would have made extremely good Judges. 

11. The experience in England and the United States 
does not seem .to bear out this view. In England, normally, 
the Lord Chancellor and the Lord Chief Justice occupy 
their high judicial offices without previous judicial 
experience. In the United States, a large number of the 
Justices of the Supreme Court have been chosen from 
persons who had never held judicial • office. Recently in 
delivering the Owen J. Roberts Memorial Lectures at the 
University of Pennsylvania, Mr. Justice Frankfurter 
reviewed the career of 75 out of the 90 Judges who have 
so far sat on the Bench of the American Supreme Court 
in its history of 167 years. In his analysis Justice 
Frankfurter did not include the careers of any of those 
appointed by either President Truman or President 
Eisenhower. He pointed out that out of these 75 Judges 
28 had never had any judicial experience before their 
appointment to the Bench. Among the 28, he listed names 
of such eminence as Marshal, Story, Taney, Chase, Bradley, 
Fuller, Hughes, Brandeis and Stone. He pointed out, that 
out of the 16 Judges whom Justice Frankfurter considered 
to be the most eminent out of the 75, only six had prior 
judicial experience. He showed that a requirement of 5 
years’ judicial experience would have excluded 35 out of 
the 75 Judges. There will always, Mr. Justice Frankfurter 
concluded, be very few men at any time fit to transact the 
unique business that now comes before the Supreme Court. 
The country is entitled to the services of- these men 
without requiring them to satisfy the three irrelevant 
tests of judicial service, regional representation or political 
apprenticeship. 1 

The importance of recruiting the Bench of the Supreme 
Court partly from the Bar appears recently to have 
received some attention. The Home Minister stated in 
Parliament that attempts made to secure the appointment 
of distinguished advocates to the Supreme Court had not 
succeeded. He went on to point out that successful lawyers 
earn a considerable amount, and if you want suitable and 
competent, impartial and able Judges, to man the Supreme 
Court, then their salaries should have some relation to the 
earnings of the successful lawyers. 2 


Manchester Guardian Weekly—March 28, 1957, p. 2. 

3 Lok Sabha Debates dated 20th August, 1956, Vol. VII, Col. 3826. 
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12. It is true that the earnings of the leaders of the Bar Selection of 
bear no proportion to the salaries paid to the Judges. The ^£ ger 
Supreme Court Judge in our country has also to retire at 
sixty-five on a very meagre pension. These facts, however, 

should not, in our view, prevent the Supreme Court Bench 
from being enriched by recruitment from distinguished 
members of the Bar, if care is taken to invite them to the 
Bench at an age when they would have a fairly long tenure 
on the Bench. 

13 . Even in exercising a choice from the High Court Preference 
Judges, the practice appears generally to have been to for age- 
select Judges who have only a short time left on the High 

Court Bench. It has frequently been observed, that both, 
in the selection to the Bench of the Supreme Court as well 
as to that of the High Court, age and a certain amount of 
maturity are essential. It appears to us that this view 
not unoften favours experience at the expense of ability. 

We have known of very distinguished Judges and Chief 
Justices who were called upon to occupy their offices at 
a fairly young age when they were but rising junior 
members of the Bar. There is no reason why younger 
Judges of-the High Courts who have shown marked ability 
should not be appointed to the Supreme Court Bench. It 
has been- well-recognised that seniority is not a considera¬ 
tion in making appointments to what have been called 
selection posts in Government service. More weighty 
considerations arise in making appointments to the Supreme Need' or 
Court Bench and we feel, that in making selections from experience 
the Benches of the High Court prompt and unhesitating over_sta e • 
recognition should be given to merit and ability, regardless 
of considerations of seniority and experience. It must not 
be forgotten, that youth carries a freshness and vigour of 
mind which have their advantages as much as maturity 
and experience flowing from age. 

14. The selection, mainly of persons who have retired Longer 
or are about to retire from the High Court Bench as Judges tenure 

of the Supreme Court, has resulted in those chosen having judges! ° r 
a very short tenure on the Bench. In, our view, it is 
undesirable that a person who would have a short tenure 
of office should be chosen as a Judge of the Court. It is 
imperative in the interests of the stability of the judicial 
administration of the country that a Judge of the Supreme 
Court should be able to have a tenure of office of at least 
ten years. Too frequent a change of personnel has its 
disadvantages in a Court whose decisions lay down the 
law of the land and are binding on all the Courts in India. 

Certainty in the law and a continuity in the approach to 
some basic questions are fundamental requisites and these 
tend to be impaired if judicial personnel is subject to 
frequent changes. These objectives can best be achieved, 
in our opinion, by selecting the Supreme Court Judge at 
an age when he would have a term of at least ten years 
on the Bench. 
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15. Another method of ensuring longer tenure for 
Judges appointed to the Supreme Court would be the 
raising of the age of retirement to seventy years. Such 
a course, it may be urged, would have the two-fold 
advantage of combining a longer tenure on the Bench with 
the selection of Judges of maturity and experience. The 
question of the raising of the age of retirement of the 
Supreme Court Judges arises also in connection with the 
raising of the age of retirement of High Court Judges, 
which, we are recommending should be raised to sixty-five. 
It is true that in the United States a Judge of the Supreme 
Court holds office during good behaviour which means 
that he can continue to occupy the office for life. It is 
open to him to retire or resign on attaining the age of 
seventy years. The position in the United Kingdom is 
similar. In substance, in these countries there is no fixed 
retiring age for the Judges of the superior Courts. 

16. Having given our careful consideration to this 
question, we do not feel justified in recommending the 
raising of the age-limit of retirement. The duties of a 
Judge of the Supreme Court are very onerous and the 
conditions as to the expectation of life and the age up to 
which persons can retain unimpaired their mental capacities 
are in our country very different from those obtaining 
in the United States of America and the United Kingdom. 
It is true that we do find retired Judges of the High Court 
and the Supreme Court in full possession of their mental 
vigour. But we have to consider the matter not upon an 
individual basis but on what happens in the vast majority 
of cases and on an average. It seems to us that the raising 
of the age limit of retirement of the Supreme Court Judges 
beyond sixty-five will be an experiment fraught with 
hazards. 

17. What has been observed earlier in regard to the 
need for a longer tenure for the Judges applies with much 
greater force to the Chief Justice of India. Since the 
foundation of the Court, a period of eight years, there has 
been a rapid succession of Chief Justices of India. They 
have been as many as five in number. In contrast, it may 
be noted that during the entire history of the American 
Supreme Court covering a period of over one hundred and 
sixty years there have been as few as fourteen Chief 
Justices. The practice in the United States appears to be 
usually to appoint a person from outside the Court as a 
Chief Justice. 

A continuity in the office of the Chief Justice of India 
appears to us to be essential in the interests of judicial 
administration throughout the country. His importance 
in the scheme of judicial administration outlined in our 
Constitution cannot be over-emphasized. On him rests the 
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tone and tradition of the highest Court of the land, the 
law laid down by which, is the law of the country and 
•which sits in appeal over the decisions of the highest Court 
of each State. Apart from his onerous duties as the Chief 
Justice of the Supreme Court, he carries in a measure 
responsibility for the satisfactory administration of justice 
in the whole of India. He has, or should have a pre¬ 
ponderating voice in the selection of the personnel of the 
High Courts all over the country. As the head of the 
judiciary he would lay down the principles and practices 
to be followed in the administration of justice all over the 
country. 

It is obvious that a person with these manifold duties 
and functions would require some time to familiarize 
himself with them. He needs to go round the country to 
be in touch with the Bar and the judicial personnel, 
acquaintance with whom is essential to enable him to 
discharge his duties. In the quick succession to the office 
at present in vogue, a Chief Justice who has succeeded 
in familiarizing himself with his many tasks becomes liable 
to retire before he can have time to put into force the 
principles and policies which he considers beneficial. Only 
a Chief Justice who has a tenure of five to seven years 
can render that necessary and useful service which is 
expected of the Chief Justice of India. 

18. This leads us to a related point upon which we have Method of 
"bestowed anxious consideration. It has been the practice appwnt- 
till now for the seniormost puisne judge to be promoted men ' 
to be the Chief Justice on the occurrence of a vacancy. 

It would appear that such a promotion has become almost 
a matter of course. We have referred to the high and 
important duties which the Chief Justice of India is called 
upon to perform. It is obvious that succession to an office 
of this character cannot be regulated by mere seniority. 

"For the performance of the duties of Chief Justice of India, 
there is needed, not only a judge of ability and experience, 
but also a competent administrator capable of handling 
complex matters that may arise from time to time, a 
shrewd judge of men and personalities and above all, a 
person of sturdy independence and towering personality 
who would, on the occasion arising, be a watch-dog of the 
independence of the judiciary. It is well-accepted that the 
qualifications needed for a successful Chief Justice,, are 
very different from the qualifications which go to make an 
erudite and able judge. The considerations which must, 
therefore, prevail in making the selection to this office 
must be basically different from those that would govern 
the appointment of other judges of the Supreme Court. 

In our view, therefore, the filling of a vacancy in the office 
of the Chief Justice of India should be approached with 
paramount regard to the considerations we have mentioned 
above. It may be that the seniormost puisne judge fulfils 
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these requirements. If so, there could be no objection lo 
his being appointed to fill the office. But very often that 
will not be so. It is, therefore, necessary to set a healthy 
convention that appointment to the office of the Chief 
Justice rests on special considerations and does not as a 
matter of course go to the senior-most puisne Judge. If 
such a convention were established, it would be no reflec¬ 
tion on the senior-most puisne Judge if he be not appointed 
to the office of the Chief Justice. We are in another place 
suggesting, that such a convention should be established 
even in the case of appointment of Chief Justice of the 
High Court. Once such a convention is established, it 
will be the duty of those responsible for the appointment, 
to choose a suitable person for that high office, if necessary, 
from among persons outside the Court. Chief Justices of 
High Courts, puisne Judges of High Courts of outstanding 
merit and distinguished senior members of the Bar should 
provide an ample recruiting ground. 

19. Under the Government of India (Federal Court) 
Order, 1937, the salaries of the Chief Justice of the Federal 
Court and a Judge of the Federal Court were fixed at 
Rs. 7,000 and Rs. 5,500 respectively. The Constitution 
which created the Supreme Court to take the place of the 
Federal Court and gave a greatly enlarged jurisdiction to 
it, however, fixed the salary of'the Chief Justice of the 
Supreme Court at Rs. 5,000 and that of a Judge at Rs. 4,000. 
In addition to this salary, the Chief Justice and Judges 
have been granted the amenity of a free furnished 
residence. These lower salaries were fixed notwithstand¬ 
ing the increasing cost of living and the rising rate of 
taxation. 

20. We may in this connection look at the position in 
the United States and the United Kingdom. The salary 
of the Chief Justice of the Supreme Court of the United 
States of America was raised from $ 20,000 to $ 25,500 by 
an Act passed on the 31st July, 1946. The salaries of the 
Justices of the Court were also raised from $ 14,500 to 
$ 25,000 by the same Act. In the United Kingdom also- 
the salaries of the Lord Chancellor, the Lord Chief Justice 
and other Judges were raised in 1953. 


It .appears to us that the importance of the judicial 
office, its high place in the development of the nation and 
the nature of the work of the superior judiciary have not 
been sufficiently appreciated in our country. It is pertinent 
in this connection to quote the observations made by the 
Prime Minister of England, Sir Winston Churchill when 
introducing in the House of Commons a Bill for raising 
the remuneration of the Judges. He stated: — 

“In a period where everybody feels the pressure 
of taxation and prices, when Members of the House of 
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Commons are quite naturally conscious of their own 
difficulties, and the whole country is gripped in the 
pincers of rearmament and the Welfare State; when 
our overseas balance, though greatly improved, is far 
from being finally established, anything in the nature 
of an increase in the salary and wages requires doubly 
accentuated scrutiny. Nevertheless, while under no 
pressure of any kind from the High Court Judges, we 
have felt it our duty to take this important step for 
reasons which I ask the House to allow me to place 
before them. 1 

* * * * 

It is 120 years since the salaries of the Judges 
were fixed. During that time, they have shrunk 
through taxation and the fall in the purchasing power 
of money to less than one-sixth of what they were 
originally. We are not proposing to restore them to 
their former level, but only to replace about one- 
fifteenth of their previous income. We are, therefore, 
acting in moderation. Stability is very important in 
the salaries of Judges. It is not likely that another 
120 years will pass without some alteration, but there 
should at any rate be a fairly long period, perhaps, 
a generation before what we now decide be altered, 
except by tax reduction,- so that those discharging 
these high functions, who have their whole lives to live 
within strict and rigid limits, should have a reasonable 
basis on which to work.” 2 

He based his proposal for an increase on the need of 
guarding the independence of the judiciary from the 
executive in the following words: — 


“The principle of complete independence of the 
judiciary from the executive, is the foundation of many 
things in our island life. It has been widely imitated 
in varying degrees throughout the free world. * * 

The Judge has not only to do justice between man 
and man. He also—and this is one of the most 
important functions considered incomprehensible in 
some large parts of the world—has to do justice 
between the citizens and the State. He has to ensure 
that the administration conforms with the law, and to 
adjudicate upon the legality of the exercise by the 
executive of its powers. 


Parliamentary Debates CHansard) House of Commons Debates dated 
23-3-54 Vol. 525, Col. 1057. 


l Ibid. Cols. 1060-61, 



42 


“Perhaps, only those wh© have led the life of a 
Judge can know the lonely responsibility which rests 
upon him. In criminal cases and in some civil cases, 
he may have the assistance of a jury, but it is on his 
own shoulders that even in these cases the heaviest 
burden lies. In other cases in which the honour and 
fortune of citizens are at stake, he has the sole 
responsibility of decision, and a heavy one it must be. 

“The service rendered by judges demands the 
highest qualities of learning, training and character. 
These qualities are not to be measured in terms of 
pounds, shillings and pence according to the quantity 
of work done. A form of life and conduct far more 
severe and restricted than that of ordinary people is 
required from judges and, though unwritten, has been 
most strictly observed. They are at once privileged 
and restricted. They have to present a continuous 
aspect of dignity and conduct.” 1 

Finally he observed: 

“The Bench must be the dominant attraction to 
the legal prbfession, yet it rather hangs in the balance 
now, and heavily will our society pay if it cannot 
command the finest characters and the best legal brains 
which we can produce; and heavily will our country 
pay in an epoch where our relative material power 
has diminished, we do not sustain those institutions 
for which we are renowned.” 2 

In making his proposals, the Prime Minister pointed out 
that though the Judges’ salaries had been increased by 
£ 3,000 a year, yet the actual benefit to the recipient would 
be £734 a year, the difference being accounted for by tax 
deductions. 

We have reproduced at some length this vivid descrip¬ 
tion couched in inimitable language of the true role of 
the judge and the way of life which his duties impose upon 
him as these have in recent years tended to be increasingly 
overlooked in our country. 

Much of what was said by the Prime Minister applies 
to the remuneration paid to our Supreme Court and High 
Court judiciary. Their remuneration was fixed at a time 
when the value of money was much higher. It was actually 
reduced at a time when with much heavier taxation and 
the rise in prices the actual amounts received and their 
purchasing power had shrunk to a small proportion of 
what they were originally. 


1 Ibid. Cols. 1061-62. 
•Ibid- Cols. 1063-64 
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21. Notwithstanding these considerations we cannot 
ignore the economic and financial conditions of our coun¬ 
try. We are at a most critical stage in our economic deve¬ 
lopment. Our conditions demand that everyone should in 
the interests of the nation put forward his best effort for 
the lowest remuneration ^possible. These over-powering 
considerations make it inopportune to suggest any increase 
in the salaries of the Supreme Court Judges. But what 
we have said should serve to emphasize the importance 
of increasing the pensions payable to them and improving 
their leave conditions which in our view are very inade¬ 
quate and indeed unfair. 

22. In the matter of pensions the Judges of the Supreme Pensions of 
Court are governed by the Government of India (Federal judges in 
Court) Order 1937 which has been amended from time abroaci 

to time. The rules for working out the pensions under this 
Order are somewhat complicated; but as far as we can 
gather, a puisne Judge of the Supreme Court who retires 
after a total service of seven years including service as 
a judge of a High Court would receive a pension of about 
Rs. 844 per month. A Judge who has served for about ten 
years including the period of his service in the High Court 
would receive Rs. 1,278 and for a total service of twelve 
years including the period of service in the High Court 
he would receive a pension of Es. 1,567. The maximum 
pension that a puisne Judge of the Supreme Court could 
receive would appear to be roughly Rs. 2,000 a month after 
service for a period of at least twenty years. The length 
of service, requisite for the maximum pension is such that 
very few of the Judges would be eligible to earn it. 

We might perhaps illustrate how the present rules of 
pension work with reference to some Judges who have 
retired. A Judge who retired as the Chief Justice of the 
Supreme Court after service as a Judge of a High Court 
and the Federal Court (with a total service of about 15 
years) became entitled to a pension of Rs. 1,700 per men¬ 
sem. Another Judge who retired after a total length of 
service of 10J years became entitled to a pension of a little 
less than Rs. 1,200. A third Judge of the Supreme Court 
who retired after a total service of 19 years which included 
five years as a Judge of the Supreme Court, became entitled 
to a pension of about Rs. 1,500 per mensem. The pension 
normally earned would, on an average, come to about a 
third of the salary. 

23. One may compare these pensions with those paid 
to the Justices of the Supreme Court of the United States 
and the Judges of the Supreme Court in the United 
Kingdom. In the United States the pensions equal their 
salaries if they have put in a service of ten years. In the 
United Kingdom the pension averages about half of the 
salary paid to them. 
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24. The meagre pension to which Supreme Court Judges 
are entitled under the present pension rules has two con¬ 
sequences. It deters eminent members of the Bar from 
accepting judgeships. The main inducement to a member 
of the Bar to sacrifice his large income and accept a judge- 
ship is, apart from the high status and dignity of the office, 
the consideration that he would have more leisure and 
greater security in the matter of income even in his declin¬ 
ing years. A Judge of the Supreme Court is not entitled 
after retirement to plead or act in any Court or before 
any authority within the territory of India. He has to 
depend during the declining years of his life on his savings 
and the pension to which he is entitled as a retired judge. 
The meagre pension has thus also the undesirable conse¬ 
quence of driving some of the judges who have retired 
to find some remunerative occupation which affects the 
dignity of the high judicial office they held. 

25. In our view a person whom the State has deemed 
fit to appoint a Judge of the Supreme Court and who has 
served in that capacity till the age of 65 should from any 
point of view be assured of a pension on a scale which 
will at least maintain him in a reasonable degree of com¬ 
fort. We have earlier suggested that a person should be 
appointed at an early age to the Supreme Court so that 
he can have a tenure of office of at least ten years. Unless 
he has been recruited directly from the Bar he would 
ordinarily have, when appointed, a service of at least five 
years as a Judge of the High Court. Considering all the 
circumstances we are of the view that the maximum 
pension of a puisne Judge of the Supreme Court should 
be fixed at least at Rs. 2,500 and of the Chief Justice at 
Rs. 3,000 for a service of 15 years including service, if any, 
as a Judge of a High Court. The rules will, of course, have 
to provide for proportionately lesser pension for shorter 
lengths of service. Such cases should, however, be rare 
if the recommendations we have made are accepted. 

26. The rights in respect of leave of absence (including 
leave allowances) of the Judges of the Supreme Court are 
also governed by the provisions of the Government of 
India (Federal Court) Order, 1937. According to these 
rules the maximum leave that may be granted to a Judge 
of the Supreme Court during the whole period of service 
in the Supreme Court is one year out of which six months 
can be granted on medical certificate and six months on 
any other ground. But the leave allowance to which a 
judge is entitled is only at the rate of Rs. 1,110 per mensem. 


The fact that a Judge of the Supreme Court enjoys long 
vacations may be a good ground for limiting the maximum- 
period of leave which he may obtain during his tenure of 
office. It is difficult, however, to understand the meagre 
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quantum, of leave allowance granted to him. One should 
have thought that if a judge became entitled to leave, his 
leave allowances for the period to which he is so entitled 
would equal his salary. He is, it appears, at a disadvan¬ 
tage in this matter as compared to the High Court Judge 
who is entitled to leave on an allowance equal to his salary 
during the first month of his leave and an allowance of 
Rs. 2,200 per month thereafter. In case of a High Court 
Judge leave on half allowances works out at Rs. 1,100 
per mensem. It also appears that the Judges of the 
Supreme Court are, in the matter of leave allowances, in 
a worse position than covenanted civil servants. A cove¬ 
nanted civil servant drawing a pay of Rs. 3,000 or Rs. 4,000 
is entitled to leave on full average pay for the first four 
months of his leave. The great disparity between the 
salary and the leave allowances admissible to a Judge of 
the Supreme Court would undoubtedly have a tendency 
to induce them to continue to work even when they feel 
the need for a short rest and are not in a position to give Probab]c 
their best to their work. This would obviously affect C on°equcn- 
adversely, the quality and volume of their judicial work. ces. 

It is unnecessary to emphasize the desirability of avoiding 
consequences of this character. 

27 . We are, therefore, of the view that the leave allow--increase 
ances of a Judge of the Supreme Court should be at least suggested, 
as liberal as those of a Judge of the High Court. 

It may be pointed out that in the United Kingdom, 
there are no leave regulations governing the judges of the 
High Court and the Court of Appeal who constitute the 
Supreme Court of Judicature in England. Judges who are 
not well enough to perform their functions or who need 
rest take themselves away from work for a certain number 
of days and this period counts as a period during which 
they have been performing their duties. Evidently it is 
left to the good sense of the judges to decide when they 
should keep away from work. Such trust is not abused 
and we understand that absence from work occurs only 
when it is really necessary. 

28 . The question of a Judge of the Supreme Court taking Employment 
up further employment under a State or the Union after dement 
retirement formed the subject of a considerable body of un der the 
evidence recorded before us. As we have noticed the only State. 

bar imposed on a Judge of the Supreme Court who has 
retired is that he shall not thereafter plead or act iq any 
Court or before any authority. In the result some 
Supreme Court Judges have, after retirement, set up 
chamber practice while some others have found employ- 
ment in important positions under the Government. We pra ctice. 
have grave doubts whether starting chamber practice after 
retirement is consistent with the dignity of these retired 
judges and consonant with the high traditions which retired 
judges observe in other countries. 
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29. But there ean be no doubt that it is clearly un¬ 
desirable that Supreme Court Judges should look forward 
to other Government employment after their retirement. 
The Government is a party in a large number of causes 
in the highest Court and the average citizen may well get 
the impression, that a judge who might look forward to 
being employed by the Government after his retirement, 
does not bring to bear on his work that detachment of 
outlook which is expected of a judge in cases in which 
Government is a party. We are clearly of the view that 
the practice has a tendency to affect the independence 
of the judges and should be discontinued. The Constitu¬ 
tion has thought it fit to impose a ban on further employ¬ 
ment either by the Union or a State of the Chairman of 
the Union Public Service Commission and the Comptroller 
and Auditor-General of India after they have ceased to 
hold office. Restrictions of a similar nature have also been 
imposed on the Chairman and Members of the State Public 
Service Commissions. In our view, it is even more neces¬ 
sary to safeguard the independence of the Supreme Court 
judges by enacting a similar provision barring further 
employment in their case, excepting of course their 
employment as Judges of the Supreme Court in the manner 
provided by article 128 of the Constitution. 

30. We now turn to consider the jurisdiction of the 
Supreme Court, the manner of its exercise and the state 
of the Court’s file. By article 136 jurisdiction of the 
widest amplitude has been conferred on the Supreme Court 
entitling it in its discretion to grant special leave to appeal 
from any judgment, decree, determination, sentence, or 
order in any cause or matter passed or made by any Court 
or Tribunal in the territory of India. The pronouncement 
of the Supreme Court in Dhakeswari Cotton Mills v. Com¬ 
missioner of Income Tax, West Bengal 1 explains the extent 
of this jurisdiction in the following words: 

“It is not possible to define with any precision the 
limitations on the exercise of the discretionary juris¬ 
diction vested in this Court by the constitutional pro¬ 
vision made in article 136. * * * It is, how¬ 

ever, plain that when the Court reaches the conclusion 
that a person has been dealt with arbitrarily or that 
a court or tribunal within the territory of India has 
not given a fair deal to a litigant, then no technical 
hurdles of any kind like the finality of finding of facts 
or otherwise can stand in the way of the exercise of 
this power because the whole intent and purpose of 
this Article is that it is the duty of the Court to see 
that injustice is not perpetuated or perpetrated by 
decisions of courts and tribunals because certain laws 
have made the decisions of these courts or tribunals 
final and conclusive.” 


‘A. I. R. 1955 S.C. p. 65 at 69, per Mahaian C.' J. 



47 


This extensive discretionary jurisdiction conferred on 
the Supreme Court has, on the whole, been a most salutary 
provision which has led to the correction of grave injustice 
in many cases. 


31. The exercise of the powers of the Supreme Court its exercise 

under article 136 in criminal matters, however, requires “ ch®* 1181 
consideration. matters - 

In one of the earliest cases 1 which came before it, the 
Court in dealing with the scope of its jurisdiction under 
Article 136, seemed to have laid down principles analogous 
to those followed by the Privy Council in regard to the 
granting of special leave to appeal in these matters. Fazal 
Ali J., said in that case: 

“The Privy Council have tried to lay down from 
time to time certain principles for granting special Early pro- 
leave in criminal cases, which were reviewed by the nouncements. 
Federal Court in Kapildea v. The King? It is suffi¬ 
cient for our purpose to say that though we are not 
bound to follow them too rigidly since the reasons, 
constitutional and administrative, which sometimes 
weighed with the Privy Council, need not weigh with 
us, yet some of those principles are useful as furnishing 
in many cases a sound basis for invoking the discretion 
of this Court in granting special leave. Generally 
speaking, this Court will not grant special leave, unless 
it is shown that exceptional and special circumstances 
exist, that substantial and grave injustice has been 
done and that the case in question presents features 
of sufficient gravity to warrant a review of the decision 
appealed against.” 

32. Though the Court prescribed in the beginning of 
its career these strict tests for the grant of special leave in 
criminal cases, it seems in its later decisions to have gone 
far in the direction of liberalising the grounds on which 
it would grant leave in these matters. The extent of the 
Court’s interference with the dispensation of criminal 
justice by the Courts below will appear from some of its 
later decisions. 

In Mahesh Prasad v. State of Uttar Pradesh 8 a railway barge inter¬ 
servant was convicted under section 161, Indian Penal Code ference - 
and sentenced to one year and nine months’ rigorous 
imprisonment and a fine of Rs. 200. The conviction and 
sentence were upheld by the Sessions Judge. A criminal 


»Pritam Singh v. The State, 195 ° S.C.R. 453, at pages 458 and 459. 
•A.I.R. 1950 F.C. p. 80. 

8 A.I.R. 1955 S.C. p. 70. 
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revision petition to the High Court failed. On appeal by 
special leave granted under article 136 the Supreme Court 
in dealing with the matter observed: 1 “* * * * this is an 
appeal on special leave and nothing so seriously wrong 
with tho findings of fact have been shown, which call for 
interference by this Court.” Nevertheless the Court 
reduced the sentence of imprisonment to the period already 
undergone. 

In another case 2 * special leave was granted and was 
expressly restricted to the question of sentence only. 
Having heard the appeal the Court however observed' 1 
as follows: 

“It is not possible for us to interfere for the simple 
reason that ****** it was competent to the High 
Court to go into the question of sentence and it was 
well within the power of the High Court to enhance 
the sentence as it did.” 

In yet another case 4 the Supreme Court reduced the 
sentence in a case of a conviction for forgery and criminal 
breach of trust by a public servant. While holding that 
there was no reason “to interfere with the concurrent find¬ 
ings of fact thus arrived at by both the Courts” 5 it still 
thought that the sentence was excessive and reduced it. 
These are only' examples of similar interference by the 
Court in many other matters. 

33. The manner in which jurisdiction under article 136 
has been exercised in criminal matters in recent cases has, 
it appears from the views expressed to us, created a feeling 
in the litigant public and in the profession that most of 
the criminal matters disposed of by the High Court in 
appeal or in revision can be brought before the Supreme 
Court under article 136 with a reasonably good chance of 
obtaining at least a reduction of the sentence. Normally, 
the award of a proper sentence is a matter of judicial 
discretion and unless the exercise of this discretion has 
resulted in a miscarriage of justice, interference with the 
sentence by the Supreme Court under article 136 would 
be anomalous. 

34. Nothing, perhaps, reflects more clearly the manner 
in which the Supreme Court has acted in granting special 
leave in criminal matters than the figures of admission 
of appeals on the file of the Court. It appears that out of 
794 criminal appeals filed during the years 1950 to 1956 


l At p. 71. 

•Bissu Mahgoo v. State of Uttar Pradesh, A.I.R 1954 S.C. 714. 

*At p. 715. 

‘Mangleshwari Prasad v. State of Bihar, A.I.R. 1954 S.C. 715. 

5 At p. 719. 
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as many as 548 were appeals instituted on special leave 
(vide Table III). It is not surprising, that notwithstanding 
the restricted right of appeal granted under article 134 
the Supreme Gourt is being looked upon more and more 
as a final court of criminal appeal. 

35. The way in which the Court has exercised its juris¬ 
diction under article 136 in criminal matters has caused, 
misgivings in the minds of some members of the Court 
itself. In a minority judgment, Venkatarama Aiyar J., 1 
observed as. follows: 

“It is obvious that the intention of the Constitution 
in providing for an appeal on facts under Article 134 
(1) (a) and (b) was to exclude it under Article 136 
and it strongly supports the conclusion reached in 
A.I.R. 1950 S.C., 169 that like the Privy Council this 
Court would not function as a further court of appeal 
on facts in criminal cases.” 

faiile one may not agree with the soundness of the 
reasoning that the provisions of Article 134(1) (a) and (b) 
have the effect of excluding from article 136 the power 
■of the Court to grant special leave to appeal on facts, there 
is no doubt that the way in which jurisdiction has been 
exercised under article 136 by the Supreme Court has 
•considerably shaken the prestige of the High Courts as 
the highest courts of criminal appeal in the States. 

It cannot be gainsaid that the intention of Constitu¬ 
tion-makers was not to turn the Supreme Court into a 
general eourt of criminal appeal as is shown by the 
limited jurisdiction conferred on the Supreme Court 
under article 134. That article has taken care to speci¬ 
fically provide that further power to entertain appeals in 
■criminal matters may be conferred on the Supreme 
Court by Parliamentary legislation. A Chief Justice of a 
TIigh Court has put this point of view with great force: 


“The finality which formerly used to attach to 
the decisions of High Courts has practically dis¬ 
appeared, and this has to some extent unfavourably 
affected the prestige of the High Court Judiciary. 
Formerly, appeals to the Privy Council, especially in 
criminal matters, were so few that for all practical 
purposes the State High Court was the final Court of 
Justice, but the present tendency of the Supreme 
Court seems to be to convert itself into a revising 
Cojflrt of appeal and almost every case decided by the 
High Court is taken up to the Supreme Court. " The 


b Alter RajaKhema v. State of Saurashtra, A.I.R. 1956 S.C, p. 217 
Ip. 226. 

122 M of L-4 
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cost also is not prohibitive, and even If the High 
Court refused to grant leave the Supreme Court has 
been granting special leave under article 136 of the 
Constitution very liberally. The prestige of the 
High Court has, therefore, been reduced to that of 
the Court of a District and Sessions Judge during the 
pre-Independence days.” 

36. At the same time there is no doubt that in some 
cases the exercise of jurisdiction by the Supreme Court 
under article 136 has prevented grave miscarriage of 
justice, even in cases the decision of which turned entire¬ 
ly on facts. It could not, therefore, be suggested that the 
powers conferred on the Supreme Court under article 
136 cannot be beneficially exercised even in criminal 
matters. Indeed, the Supreme Court would be failing in 
its duty, if it did not act under article 136 in case of 
serious miscarriage of justice even though such mis¬ 
carriage had arisen in cases decided entirely on facts. 
Nevertheless, in exercising this jurisdiction the Supreme 
Court has, in our view, constantly to bear in mind that 
the Constitution has, except in cases provided for by 
article 134, made the High Courts of the States the final 
courts of appeal in criminal matters, and that their inter¬ 
ference under article 136 should not extend to matters of 
discretion like the award of sentences, the grant of bail 
and the like but should be restricted to cases of grave and 
real miscarriage of justice. No one can appreciate in a 
greater degree the importance of preserving the dignity 
and prestige of the High Courts as the highest tribunals 
of the States than the Supreme Court itself. 

37. Another feature of the recent exercise of the 
Supreme Court’s jurisdiction under article 136 is the 
large number of cases in which the Court had to grant 
special leave to apoeal against decisions of various labour 
tribunals. As will appear from the Table at the end of the 
Chapter, the number of applications for special leave in 
labour matters has been progressively on the increase. In 
1956, as many-as 257 special leave applications against 
decisions of labour tribunals were granted and up to the 
31st of October, 1957, 148 such applications were allowed- 


38. The situation created by these large number of 
appeals admitted in labour matters causes concern in two 
respects. It has the natural effect of clogging the work of 
the Supreme Court. Notwithstanding the recent increase 
in its strength, it is not surprising that the disposal by the 
Court is not equal to the rising institutions with which it 
is faced. The graver aspect, however, of the matter is 
that labour matters are being thrust upon a Court which 
has not the means or materials for adequately informing 
itself about the different aspects of the questions which 
arise in these appeals and therefore finds 'it difficult to da 
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adequate justice. In many of these cases, the Supreme 
Court has not even the assistance of a properly written 
judgment such as it would have in appeals from the 
High Courts. Equally grave are the delays caused by 
these appeals in the disposal of industrial matters which 
essentially need speedy disposal. 

39. Though the Court has made repeated efforts to for 

deal with these matters expeditiously, there are naturally cr g^ e m ' 
a large number of pending appeals in labour matters on 
its file. These matters have in a sense been forced upon 
the Court, inasmuch as. the Court could not refuse to 
entertain appeals against decisions which appeared to be 
arbitrary and capricious and made in disregard of well 
accepted principles of law or natural justice. It will be 
noticed that the large number of applications for special 
leave in these matters made to the Supreme Court syn¬ 
chronised with the abolition of the labour appellate tribu¬ 
nal. The new labour legislation constitutes tribunals 
against the decisions of which no appeal lies. Not un¬ 
naturally, therefore, in most cases of unjust or arbitrary 
decisions there are applications for special leave to the 
Supreme Court. The aggrieved party approaches the 
Spreme Court because the jurisdiction of the High Court 
under article 226 is too narrow to afford him relief in 
these cases. Under article 226, the High Court can only 
quash an order made by these tribunals but cannot make 
its own decision and substitute it for that of the tribunal. 

The High Court would, generally speaking, quash these 
orders only in cases of excess of jurisdiction or an error 
of law apparent on the face of the record or a contraven¬ 
tion of the principles of natural justice or the like. It is, 
therefore, imperative that the legislature should inter- Alternative 
vene and provide for an adequate right of appeal in these remedy 
matters. Such a right of appeal could be provided either necessary 
by constituting tribunals of appeal under the labour legis- for litigant - 
lation itself or by conferring a right of appeal to the High 
Court in suitable cases. We do not however mean to sug¬ 
gest that the special leave jurisdiction of the Supreme 
Court in such matters should be curtailed in any manner. 

We wish to emphasise, that even if the right of appeal to 
the High Court or any other tribunal is provided, the 
jurisdiction of the Supreme Court under article 136 must 
continue unrestricted. 

40. We have not before us any substantial body of Criminal 
opinion calling for the enlargement of the jurisdiction of Appellate 
the Supreme Court under article 134. A view has how- Jurisdiction, 
ever, been expressed by the Government of Madras that Suggested 
the limited right of appeal now conferred in cases of enlargement, 
persons sentenced to death by clauses (a) and (b) of 
article 134(1) should be enlarged and that in all cases in 
which the accused persons are sentenced to death, there 
should be a right of appeal to the Supreme Court, with¬ 
out the need of a certificate from the High Court. It was 
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suggested that Parliamentary legislation to this effect 
under article 134(2) should be undertaken. 

41. In our view adequate grounds have not been made 
out for the proposed enlargement of the right of appeal. 
Even in cases not covered by clauses (&) and (b) of 
article 134(1), the High Court has the power to certify a 
case as fit for appeal to the Supreme Court under clause 
(c). There is no reason to suppose that cases in which 
accused persons are sentenced to death other than those 
falling under clauses (a) and (b) of article 134, if they 
are fit ones for appeal, are not being certified as fit cases 
under clause (c) of article 134(1). There is also the safe¬ 
guard provided by the wide powers of the Supreme Court 
under article 136 which will not fail to be exercised in 
cases of death sentences where a miscarriage of justice 
has occurred. The proposal of the Madras Government 
is based on the view that all cases where the extreme 
penalty of the law has been awarded should be examined 
by the Supreme Court. We are not inclined to accept 
this view. For over a century such cases have been dealt 
with by the High Courts subject to the superintendence 
of the Privy Council under its special leave jurisdiction 
and there is no reason why the High Courts should not 
continue to deal with such cases in the same manner. 

42. There has been considerable controversy over the 
question whether the present constitutional provisions 
which enable dissenting judgments or opinions to be 
delivered by Judges of the Supreme Court should be 
replaced by a provision making it obligatory on the 
Supreme Court to express a single judgment or opinion 
as used to be done by the Judicial Committee of the Privy 
Council. The matter may be dealt with separately in 
regard to judgments as distinguished from advisory 
opinions under article 143 as differing considerations may 
arise in regard to them. The main ground on which a 
single judgment is advocated is that: 

“expression of dissenting views cannot fail to 
create confusion in the minds of the lawyers and the 
litigant public, encouragd attempts to' persuade the 
Supreme Court in later cases to go back upon its 
earlier expressed view and cause difficulties and 
embarrassment to the Supreme Court judiciary.” 1 

On the other hand, the importance of dissenting judg¬ 
ments has been emphasised as being of great value in the 
development of law and to the legal profession. It is said 
that the minority view of today tends very often to be the 
view of the majority in the future. The expression of his 
views by the dissenting Judge tends to stimulate reason¬ 
ing and build the law. 


'Shri S. C. Isaacs, Senior Advocate, Supreme Court in his replies to 
the Qu-stionnaire. 
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43. In the early years, many dissenting judgments E^‘y fig 
were delivered in the Supreme Court expressing in many CourT 
cases different and conflicting views on legal principles. 

Even the Judges who concurred delivered separate judg¬ 
ments sometimes reaching the same conclusion on differ¬ 
ent grounds. It is true that these separate and conflicting 
expressions of views led on several occasions to a failure 
by subordinate courts and members of the profession t 
appreciate the law laid down by the Supreme Court. Thh. 
in its turn tended to considerable uncertainty in the law 
laid down by the Court which under article 141 is bind¬ 
ing on all courts in India. 

44. Recently, however, the Court has favoured the 
practice of delivering a single judgment as the judgment 
of the Court in cases where all the Judges are agreed, 
and when there is a difference of opinion, a majority judg¬ 
ment expressing the views of the majority with one or 
more dissenting judgments. The highest tribunals of all 
Comm'onwealth countries deliver more than one judg¬ 
ment and even concurring Judges express their views in 
separate judgments though they may reach the same con¬ 
clusion. The same practice governs the Supreme Court of 
the United States. The Judicial Committee of the Privy 
Council delivers one judgment because of the peculiar 
nature of its jurisdiction. We are, therefore, of the view 
that the balance is clearly in favour of permitting separate 
and dissenting judgments wherever the Judges feel such 
a course to be necessary. Realizing, however, the need 
and the importance of a clear definition of the law so that 
there may be no misapprehension as to the true legal 
principles on the part of the subordinate courts, the 
Court has already started the practice of delivering a 
single judgment of the Court in a large majority of the 
cases. 

45. The need for clear advisory opinions under article Advisory 
143 is even greater than a clear definition of the law °P |mons > 
governing the land under article 141. In dealing with a 
recent reference under article 143 the Court delivered a 
majority opinion with a dissenting opinion on one point 

only by one of the Judges. The Court has, it would 
appear, appreciated the desirability of clear answers to 
the questions put to it by the President under article 143. 

\ 

46. In our view no constitutional change is called for No chan* 
in the matter of separate and dissenting judgments and nc «ssary. 
opinions by the Supreme Court. 

47. In view of the very wide jurisdiction of the §, tate , of '. hc 
Supreme Court it would be instructive to observe how it uourt s n ,e * 
has been able to cope with the work before it and the 
present state of its file. We append at the end of the 
chapter tabular statements showing the number of civil, 
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appeals, criminal appeals, and article 32 petitions insti¬ 
tuted, disposed of and pending in the Supreme Court during 
the years 1950 to 1955 and upto the 15th November, 1956. 
(Tables II to IV). We also append Table showing the 
various classes of proceedings pending in the Supreme 
Court on the 1st of January, 1958 according to their year 
of institution (Table V). A statement showing civil and 
criminal appeals and petitions under article 32 which are 
ready for hearing but could not be put on the lists for dis¬ 
posal till the 1st of January, 1958 is also annexed 
(Table VI). 

48. The statements show that under article 32 applica¬ 
tions have been pending for more than 3 or 4 years. 
Ordinary civil appeals and other matters raising constitu¬ 
tional questions more than four years old are also pend¬ 
ing. Even some criminal appeals of 1955 have remained 
undisposed of. The effect of the recent increase in the 
strength of Supreme Court does not seem to have, yet 
made itself (elt on the pending file. 

Of the 2126 civil appeals only 274 were admitted by 
special leave; bui of the 794 criminal appeals as many as 
548 were instituted by special leave. It is obvious that in 
addition to the time taken in hearing the appeals them¬ 
selves, the disposal of special leave applications must 
have occupied a great deal of the court’s time. 

On the 1st January, 1958, nine petitions under article 
32 pending from 1954 or earlier years were ready for 
hearing but had not been listed. Of the twenty-three 
ordinary civil appeals pending from 1953 and earlier years 
two were ready and four were part-heard on that d$te, 
eighteen civil appeals raising constitutional issues pend¬ 
ing from 1954 were also ready for hearing. Out of the 
hundred and eighteen appeals of 1955 which were pending 
on that date thirty-eight appeals were ready but not listed 
Eighteen ordinary criminal appeals of 1955 and ninety- 
four of 1956 were also ready at the commencement of 
1958. Out of the forty-five criminal appeals filed from 
1953 to 1955 in which constitutional issues arise, twenty- 
four were also ready for hearing. All these ready cases 
have not yet been listed, presumably for want of time. 

49. The state of work in the Supreme Court does sug¬ 
gest the question whether the strength of the Court is 
adequate. The initial strength of the Court was fixed by 
the Constitution at eight Judges including the Chief Jus¬ 
tice. Having regard to the provisions of the Constitution 
which require matters involving a substantial question of 
law as to its interpretation to be heard by a Bench of not 
less than five Judges the Court used generally to function 
in two Benches: a Constitution Bench of five Judges and 
a Division Bench consisting of three Judges which dealt 
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with ordinary civil and criminal matters. Recently (in 
January, 1957) by an Act of Parliament 1 the strength of 
the Court was raised to eleven Judges including the Chief 
Justice. This increase in the strength now enables the 
Court to function simultaneously in three Divisions, a 
Constitution Bench of five Judges and two Benches of 
three Judges dealing with ordinary civil and criminal 
appeals. The revised rules of the Court now permit a 
Division Bench to be constituted with two Judges. 

50. Considering the average disposal of the Court per Strength 
year it would appear that despite the increase in its 
strength it may not be able to clear the existing volume 

of arrears. The figures indicate that the pending cases 
include as many as 481 appeals under article 132 which 
have to be disposed of by a Bench of five Judges. It may 
be that several of these raise identical questions of law 
and are capable of being disposed of together. But even 
so it would seem that taking its present rate of institu¬ 
tions and disposals the Court will be adding to its arrears 
of work. It may also be mentioned that the figures in the 
Tables do not include civil appeals in which certificates 
have been granted and which have been admitted by the 
High Courts under Order XLV, Rule 8 of the Civil Pro¬ 
cedure Code, as such appeals are not numbered in the 
Supreme Court until the record has been received in the 
registry of that Court. 

51. At the same time the number of future institutions Future 
in the Court may be less as a result of the recent amend- trend*, 
ment in the election law which has provided for appeals 

to the High Court and if appropriate legislation recom¬ 
mended by us for appeals in the labour matters is enact¬ 
ed. It may also be that by appropriate changes in the 
rules, the Court may be able to save its Judge-power by 
instituting a system of preliminary hearing by a single 
Judge, or a Bench of three Judges for article 32 applica¬ 
tions and by leaving contested interlocutory and miscella¬ 
neous matters also to be disposed of by such Benches. 

In the circumstances it would, we think, be advisable 
to watch the progress of work in the Court for some time 
before forming a judgment on the impact of the recent 
increase in its strength on its file of pending matters. 

Dnly then can a decision be reached on the need for fur- 
;her increasing the strength of the Court. 

52. Our recommendations on the Supreme Court can Summary of 

ae summarised as follows:— recommen¬ 

dation*. 

(1) Communal and regional considerations 
should play no part in the making of appointments to 
the Supreme Court. 


‘Supreme Court (Number of Judges) Act, 1956 (55 of 1956). 
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(2) An effort should be made to recruit distin¬ 
guished members of the Bar directly to the Supreme 
Court Bench by inviting them to accept the appoint¬ 
ment at a time when they can look forward to a fair¬ 
ly long tenure on the Bench. 

(3) In the interests of stability of judicial 
administration a Judge of the Supreme Court should 
have a tenure of at least ten years. 

(4) It is not desirable to raise the retiring age of' 
Supreme Court Judges. 

(5) A person appointed as Chief Justice of India 
should have a tenure of at least five to seven years. 

(6) The practice of appointing the senior-most 
puisne Judge of the Supreme Court as Chief Justice 
of India is not desirable. Instead, the most suitable 
person whether from the Court, the Bar or from the 
High Courts should be chosen. 

(7) The pensions payable to judges of the 
Supreme Court should be increased so that a puisne 
Judge who retires after serving for 15 years (includ¬ 
ing service as a High Court Judge) has a pension of 
at least Rs. 2,500 and a Chief Justice Rs. 3,000. 

(8) The pension may be proportionately less for 
a shorter period of service. 

(9) The leave privileges of the Judges of the 
Supreme Court should be at least as liberal as those 
of the Judges of the High Court. 

(10) It is not consistent with the dignity of the 
Judges of the Supreme Court to start chamber prac¬ 
tice after retirement. 


(11) The Judges of the Supreme Court should be 
barred from accepting any employment under the 
Union or a State after retirement, other than em¬ 
ployment as an ad hoc Judge of the Supreme Court 
under article 128 of the Constitution. 

(12) It is not necessary to enlarge the jurisdictions 
of the Supreme Court in criminal matters. 


(13) Although the exercise of the jurisdiction 
under article 136 of the Constitution by the Supreme 
Court in criminal matters sometimes serves to prevent 
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injustice, yet the Court might be more chary of 
granting special leave in such matters as the practice 
of granting special leave freely has a tendency to 
affect the prestige of the High Courts. 

(14) The file of the Supreme Court is being clog¬ 
ged with appeals on labour matters and relief should 
be given to that Court by enabling parties to file 
appeals in these matters either to the High Court or 
to a special tribunal constituted for the purpose. 

(15) No constitutional amendment is necessary 
in the matter of separate and dissenting judgments or 
opinions being delivered by the Supreme Court. 

(16) The Court may consider the desirability of 
instituting a system of preliminary hearing in article 
32 petitions and of enlarging the powers of a single 
Judge or of a Division Bench to deal with contested 
interlocutory and miscellaneous matters. 



Statement regarding Petitions for Special Leave to Appeal in Labour Matters , 1950—1957 (31 st October, 1957) 
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Grand Total 



TABtB H 

Statement shewing the number of Civil Appeals (including appeals from the decisions of tribunals and those filed by special leave ) instituted, disposed 
of and pending in the Supreme Court of India during the years 1950 to 15 th November, 1956 
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Table III 

Statement showing the number of Criminal Appeals instituted, disposed of and pending in the Supreme Court of India during the years 1950 to 15 th 

November , 1956 
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Table V 

Statement showing the various classes of proceedings pending in the Supreme Court on 1-1-1958, according to the year of Institution 
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Table VI 

Statement showing the number of petitions under article 32 of the Constitution of India, regular Civil and Criminal Appeals and Civil and 
Criminal Appeals involving Constitutional matters that are ready but not listed till 1-1-1958 in the Supreme Court of India 
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1. The question of the very heavy arrears pending in 
some of the High Courts has created a grave situation and 
rightly agitated the public mind a great deal. It is there¬ 
fore necessary to. deal broadly with the causes that led to 
the accumulation of these arrears and suggest measures of 
general application for remedying the situation. There are 
also some general questions of importance regarding the 
High Courts which may conveniently be dealt together 
with the problem of arears. There are special problems 
facing the High Courts in particular States, with which we 
shall deal in the chapters dealing with individual States. 

As a result of the re-organization of States in 1956, 
there are at present fourteen High Courts in India, 
including the High Court of Jammu and Kashmir, manned 
by about two hundred Judges. The pendency in the High 
Courts by far and large has shown a rise from year to 
year particularly in the post-Constitution period. The 
problem of arrears, however, exists in a very accentuated 
form only in certain High Courts. But even in the other 
High Courts, though the arrears are not very heavy, the 
disposals have fallen far short of what they should be in a 
properly regulated court. 

2. The problem of arrears in the High Courts must in 
our opinion be viewed against the very large increase in 
the work of these Courts in recent years, particularly 
during the period following the Constitution. Two main 
causes of this increase need mention. Firstly, the growing 
volume of ordinary litigation following the economic and 
industrial development of the country, has considerably 
added to the normal work of all the Courts. We append a 
Table (Table I) showing the extent of the increase under 
various heads. Secondly, there has been an expansion of 
the High Courts’ special jurisdiction under a variety of 
fiscal enactments like the Income tax and Sales tax Act and 
other special laws. The fact of such expansion was noticed 
by the High Courts Arrears Committee as far hack as 
1949. A very recent example of the conferment of the 
special jurisdiction on the High Courts will be found in the 
Representation of the People Act by which the High Court 
is empowered to hear appeals from the decisions of Elec¬ 
tion Tribunal. 

3. The fundamental rights conferred by the Constitution 
and resort to the remedies provided for their enforcement 
have contributed largely to the increase in the volume of 
work in the High Courts. Applications for the enforcement 
of fundamental rights, applications seeking to restrain the- 
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usurpation of jurisdiction by administrative bodies and 
applications, or suits challenging the constitutionality of laws 
have made large additions to the pending files of the High 
Courts. It has to be observed that many laws have come in 
for challenge in the Courts on the ground of their in¬ 
consistency with the Constitution. The complexity of 
recent legislation has resulted in a large number of novel 
and difficult questions having been brought before the 
High Courts. Their decisions have not only taken longer 
time, but have led not infrequently to references to Full 
Benches which necessarily divert the available judge- 
power from what may be called normal judicial work. As 
a result of this large addition to ; their work, the disposal of 
ordinary civil and criminal work in the High Courts has 
suffered very considerably. This increase of work and its 
specially difficult and novel character can well be regarded 
as an important cause of the accumulation of old cases. 

4. Governments could not have been unaware, at any 
rate from 1950 onwards, that the files of the High Court were 
being loaded with a large amount of additional work. The 
large number of writ applications and applications ques¬ 
tioning the constitutionality of enactments and rules 
framed thereunder must have come directly to the notice 
of the Governments. Responsible persons cannot also have 
failed to notice that the disposal of these complicated and 
in a sense novel matters consumed a great deal of the time 
of the High Courts which had the natural consequence of 
clogging its normal and usual work. At any rate, with the 
experience gained within a year or two after the coming 
into force of the Constitution, when the effect of the laws 
conferring special jurisdiction upon the High Courts had 
begun to make itself felt, it should have been the duty of 
both the High Courts and the Governments to have 
examined the scale of the requirements of the High Courts 
as to th,eir strength and to have taken steps well in advance 
to add to it before the Courts were swamped by the rising 
tide of arrears. That unfortunately does not appear to have 
been done. Only during the last year or so has the gravity 
of the matter been appreciated to its full extent by the 
Governments concerned and the strength of the High 
Courts has been increased by the addition of partly perma¬ 
nent and partly additional Judges. Perhaps if these steps 
had been taken earlier, the country would not have been 
faced with the problem of arrears in its present acute 
form. 

5. It does appear that in some cases the Chief Justices 
of the High Courts, conscious of the growing accumulation 
of work in their Courts, did make an endeavour to obtain 
additional judge-strength for their Courts. Their efforts 
seem, however, to have been defeated by a baffling proce¬ 
dure which seems to be in vogue in considering the need for 
additional Judges. It appears that when the Chief Justice 
of a High Court makes a recommendation for increasing the 
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strength of the Court on the ground of the increase of 
work, the matter goes first to the State Government and 
then to the Home Ministry who in their turn consult the 
Chief Justice of India before reaching a decision. The final 
authority competent to authorise the increase in the 
strength is the President. It appears that the persons 
handling the proposal in the Ministry have little or no 
knowledge or experience of courts and do not appear to be 
aware even of the distinction between civil revision peti¬ 
tions, civil miscellaneous petitions, first appeals or writ 
applications in the matter of the duration of the hearing. 
We have been informed that when a request for additional 
judges was made by one High Court, the proposal was con¬ 
sidered on the basis that the rate of disposal of second 
appeals, civil revision petitions and civil miscellaneous 
petitions was a proper criterion for determining the number 
of Judges necessary for disposing of first appeals. It is 
obvious that such a method of examination would be hope¬ 
lessly faulty and it is not surprising that in the result, the 
High Courts have been denied during the period of stress 
from 1950 onwards, the necessary judge-strength. This is 
one of the important causes of the accumulation of arrears. 
We take the view, that it should be a convention, that if 
the Chief Justice of a State makes a request for the appoint¬ 
ment of additional Judges and if the need for such addi¬ 
tional Judges is accepted by the Chief Justice of India, the 
Chief Justice’s request should be acceded to. 

Not only has the necessary addition to judge strength 
been withheld, but in several cases a course of action has 
been pursued, which has resulted in depleting these Courts 
even of their normal strength. 

6. It appears that the delay in filling vacancies in/the 
High Court has been responsible in a considerable measure 
for the accumulation of arrears in these Courts. It used 
to be the practice in the past to select persons appointed to 
fill vacancies well ahead of the expected vacancy, so that, 
the successor would take his seat immediately on the retire¬ 
ment of his predecessor. Of late, however, vacancies have 
remained unfilled for months. We set out below a few 
instances of the delays that have taken place between the 
occurrence of the vacancy and its being filled up. Natural¬ 
ly, such delays have resulted in a considerable loss of judge- 
days in the working of the High Courts, with the necessary 
consequence of a rise in the volume of the accumulated 
work. 



Statement showing the delays in filling up Vacancies in 
the High Courts of ( 1 ) Allahabad, ( 2 ) Punjab and ( 3 ) Patna. 

(i) Allahabad 


Date on which vacancy 
occurred 

Date of 
appointment 

Period for 
which there 
was no Judge 

I 

2 

3 

28-12-1950 .... 

1-6-1951 

5 months 

26-1-1951 .... 

1-6-1951 

4 months 

3-7-1951 .... 

8-8-1952 

13 months 

21-10-1951 (Addl. posts 

14-11-1952 

13 months 

sanctioned.) 



20^5-1952 .... 

23-12-1952 

7 months 

14-10-1952 .... 

6-4-1953 

6 months 

4-11-1952 

6-4-1953 

5 months 

24-12-1952 .... 

14-12-1953 

12 months 

9-2-1953 .... 

6-5-1954 

15 months 

20-2-1953 .... 

23 - 8-1954 

18 months 

3 I- 3 -I 953 .... 

23-8-1954 

17 months 

12-2-1954 .... 

II-II-I 954 

9 months 

24 - 3-1954 .... 

11-11-1954 

8 months 

25 - 9-1954 .... 

31 - 3-1955 

7 months 

II-I-I 955 .... 

31-3-1955 

3 months 

14-3-1955 (Addl. posts sanctioned) 

31 - 3-1955 

2 weeks 


Total 

142} months 

(2) Punjab 


I 

2 

3 

8-12-1952 .... 

13-3-1953 

3 months 5 days 

28-10-1953 .... 

24-5-1954 

6 months 26 days 

1-4-1956 .... 

14-1-1957 

9 months 13 days 

14-1-1957 .... 

5-8-1957 

6 months 21 days 

* 9 - 3 - 1957 * .... 

5-8-1957 

4 months 17 days 


Total 

26 months 1 day 


♦Recommended for two additional posts but only one Additional 
Judge sanctioned. 
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(3) Patna 



I 


2 

3 



19-2-1951 

• • 


13-4-1951 

2 months 

4 

days 

1-6-1952 

• • • 

. 

II-I2-I952 

6 months 

10 

days 

Sept. 1952 (Addl. posts sanc¬ 
tioned.) 


I2-I2-I952 

2 months 

II 

days 

9-I-I953 

• • • 


4-4-1953 

2 months 

25 

days- 

3-2-1953 


• 

13-4-1953 

5 months 

10 

days 

3-9-1953 

. 

• 

29-8-1954 

ri months 

26 

days 

1-12-1954 

• • • 


12-5-1955 

5 months 

II 

days 

10-1-1955 

• • 

- 

13-5-1955 

4 months 

3 

days- 

30-4-1956 

• • • 

• 

3-9-1956 

4 months 

3 

days 

20-1-1956 

(Addl. posts sanc¬ 
tioned) 


3-9-1956 

7 months 

14 

days 

I7-5-I957 


• 

20-10-1957 

5 months 

13 

days 

3-2-1952 

8-1-1953 (None appointed in a 
vacancy on leave preparatory to 
retirement) 

11 months 

5 days 


Total 

Note- 


Years 

5 


Months 

8 


Days 

15 


Uttar Pradesh- 

Punjab — 

Patna — 


(1) The loss of working strength of the HighJJCourt 

'by reason of the delays is roughly equivalent to 
the absence of 12 Judges for 12 months. 

(2) There was a loss of 2 Judges for over one year. 

(3) The loss was roughly equivalent to the absence o^ 

5 Judges for one whole year. 


It is difficult to appreciate, why matters which could ex¬ 
peditiously be dealt with prior to 1947, so that, hardly a 
case arose when there was an appreciable interval between 
the vacation of office by a Judge and his successor taking 
his seat, should be subject to such great delays at the 
present time. We have not been able to ascertain the 
causes of these delays satisfactorily. However, it appears 
that a considerable time is lost in correspondence between 
the authorities concerned as to the fitness of the persons to 
be appointed. A Chief Justice of a High Court told us that 
the delay in the appointment of Judges was in a large 
measure due to what he called “disputes as to the selection 
of the successor”. It is known that the. appointment of an 
Additional Judge of a High Court was held up for over a 
year merely by reason of a difference of opinion between 
the Chief Justice of the High Court and the executive as 
to the person to bb appointed. Whatever be the cause, we 
are of the view that such delays are inexcusable and 
should not occur. 






7 . Frequently judges have been deputed for non-judi- Deputation 
cial work. Many disputes or unusual occurrences give rise 

to a demand for a judicial inquiry and these are generally judicial' 
met by deputing a High Court Judge for the purpose, work. 
Though the confidence of the public and the Government in 
the ability and integrity of the High Court Judges thus 
demonstrated is gratifying, yet the frequency with which 
such work is thrust upon them adds to the pending files of 
the High Courts. 

Instances have been brought to our notice of the High 
Court Judges having been taken away on deputation for 
considerable periods. In one High Court during a period 
of ten years, a Judge was away on deputation for as long 
as six years. Though such lengthy absences may be rare, 
cases of Judges being asked to undertake other work during 
’term-time for a period of a few weeks or months are not 
.uncommon. 

We are aware that the deputation of High Court Judges 
for the performance of such duties is necessary in the public 
interest. But it is imperative that the authorities should 
take care in such cases and particularly, when such duties 
are likely to take a substantial period of time, to keep up 
the strength of the Court. 

8. We must next refer to an important factor which, Unsati, £5l* 
in our view, has considerably aggravated the situation, ^^ t ^ ppoint " 
caused by the accumulation of arrears. We refer to the 
selection of unsatisfactory judicial personnel. We have 

visited all the High Court centres and on all hands we 
have heard bitter and revealing criticisms about the 
appointments made to High Court judiciary during recent 
years. This criticism has been made by Supreme Court 
Judges, High Court Judges, retired Judges, Public Prosecu¬ 
tors, numerous representative associations of the Bar, 
principals and professors of Law Colleges and very res¬ 
ponsible members of the legal profession all over the 
country. One of the State Governments had to admit that 
some of the selections did not seem to be good and that 
careful scrutiny was necessary. The almost universal 
chorus of comment is that the selections are unsatisfactory 
and that they have been induced by executive influence. It 
has been said that these selections appear to have proceeded 
on no recognizable principle and seem to have been made 
out of considerations of political expediency or regional or 
communal sentiments. Some of the members of the Bhr 
appointed to the Bench did not occupy the front rank in 
the profession, either in the matter of legal equipment or of 
the volume of their practice at the Bar. A number of more 
capable and deserving persons appear to have been ignored 
for reasons that can stem only from political, or communal 
or similar grounds. Equally forceful or even more un¬ 
favourable comments have been made in respect of persons 
Selected from the services. We are convinced that the 
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views expressed to us show a well-founded and acute public- 
dissatisfaction at these appointments. The observations 
made by Chief Justice Kania referred to by us elsewhere 
that merit alone should be the basis for selection to the 
High Court judiciary seems to have been completely over¬ 
looked. 

9. The selection of a person on considerations other 
than of merit has far-reaching repercussions. Such a Judge 
would naturally not receive from members of the Bar, 
who would be no strangers to his capacity, the full measure 
of co-operation which is needed for the proper administra¬ 
tion of justice; nor would a Judge so appointed generally 
have that amount of confidence in himself which alone can 
contribute to the efficient discharge of his duties. These 
circumstances are bound to affect adversely the quantity 
and the quality of the work turned out by such a Judge. It 
is axiomatic that the lowering of judicial standards must 
adversely affect the efficient administration of justice. It 
has been stated in some quarters that the larger the number 
of Judges, the lower is the proportionate output of work. 
We are of the view that such a generalisation is not based 
on any acceptable “ data; but what seems to have led to 
lower output of work by Judges is the appointment of 
persons who are not satisfactory. Whether a Judge of a 
High Court is selected from the Bar or from the services, 
he should be the fittest person available to hold that 
office. If this cardinal principle is overlooked in making: 
the appointment, and persons of indifferent capacity are 
appointed, the work turned out by such persons will 
naturally not come up to the proper standards. If, there¬ 
fore, there has been in some cases a proportionately lower 
output of work when a larger number of Judges are 
appointed, the fall in the work is clearly attributable to- 
the circumstance that the persons added were not fitted for 
the office. The inevitable effect of appointments of this- 
character to the High Court Bench on the disposal of work: 
and the mounting arrears is obvious. 

10. The Constitution provides a machinery for the 
appointment of High Court Judges in article 217. It pro¬ 
vides for the appointment being made by the President 
after consultation with the Chief Justice of India, the- 
Govemor of the State and, in the case of appointment of a 
Judge other than the Chief Justice, the Chief Justice of 
the High Court. Inquiries have shown that in the case of 
all the appointments made to the High Court Bench after 
1950, the constitutional procedures laid down by article 
217 have been followed and that most of the persons have 
been appointed with the concurrence of all the persons 
consultation with whom is required. Some of the persons 
appointed have not however been persons recommended by 
the Chief Justice of the High Court. We were informed 
that two of the appointments to judgeships in the High 
Court of Calcutta had been made in recent yeary against 
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the recommendation of the Chief Justice of that High 
Court. We also became aware of a very recent case when 
a person was appointed, to the High Court Bench in 
Allahabad against the view of the Chief Justice of that 
Court. Instances were also mentioned to us v/hen out of a 
panel of names submitted by the Chief Justice, the last in 
the order of merit has been selected for appointment. 

11. We understand that the constitutional procedure 
prescribed by article 217 is worked administratively in the 
foliowring manner: 

The Chief Justice forwards his recommendation to the 
Chief Minister who in his turn forwards this recommenda¬ 
tion in consultation writh the Governor to the Minister of 
Home Affairs in the Central Government. If, however, the 
Chief Minister does not agree writh the recommendation of 
the Chief Justice, he makes his own recommendation. It 
appears that in such a case, the Chief Justice is given an 
opportunity for making his comments on the recommenda¬ 
tion made by the Chief Minister. This practice is not, 
however, invariably followed, so that, in some cases it 
happens that the recommendation made by the Chief 
Minister does not come to the knowledge of the Chief 
Justice. The rival recommendations are then forwarded to 
the Minister of Home Affairs who, in consultation with the 
Chief Justice of India, advises the President as to the 
selection to be made. The person recommended by the 
Chief Minister may be, and occasionally is, selected in 
preference to the person recommended by the Chief Justice. 

12. It is obvious that this procedure places the Chief 
Justice in an extremely awkward position. Though he is 
expected to be responsible for the transaction of the 
judicial business of his Court by Judges possessing appro¬ 
priate qualifications, the procedure in force results, at times, 
in the rejection of the persons recommended by him and 
the appointment instead of another person whom he 
considers unsuitable. A Chief Justice may thus find such 
a person appointed for a judgeship of his Court at the 
instance of the local executive and against his own pre¬ 
ference. He may be put in the position of having to carry 
on the work of the Court writh Judges, who are incapable 
of rendering proper assistance or are otherwise unsuitable. 
The position would be further aggravated by the knowledge 
of the newly appointed judge that he has been appointed 
to the bench by the executive against the recommendation 
of the Chief Justice. The effect of such a situation or even 
the possibility of such a situation arising, naturally weighs 
upon the mind of the Chief Justice in making his recom¬ 
mendation. It may well deter him from recommending 
someone whom he has reasons to know the executive will 
not favour or lead him to recommend someone who, he 
believes, would be acceptable to the executive. 


Working of 
the pro¬ 
cedure. 


Difficult 
poiition of 
the Chief 
Justice. 



72 


Selections 
made with 
the concur¬ 
rence of the 
Chief Jus¬ 
tice. 


A possible 
explanation. 


13. The figures made available by the Home Ministry 
to us, however, show that in the vast majority of cases, 
the Chief Justices of the various High Courts have con¬ 
curred in the appointments made to the High Courts after 
1950. How is it then that the Chief Justice of the High 
Courts have happened to agrfee to the appointment of the 
unsatisfactory personnel of which, as stated above, we 
have indubitable evidence? 

14. The explanation, perhaps, lies in what has been 
stated to us by the Chief Justice of India. 

“In olden days in the matter of the appointment 
of High Court Judges, the Chief Justice of the High 
Court had a preponderating voice and, generally 
speaking, the recommendations made by him, as the 
person responsible for the working of the High Court, 
used to find support of the Governor, who in such 
matters could act in his individual discretion. Now, 
the Governor has to be guided by his Ministers and it 
is usually felt that nowadays the Chief Minister thinks 
that it is his privilege to distribute patronage and that 
his recommendations should be the determining 
factor. The voice of the Chief Justice is not half as 
effective as it was in the past. Indeed, instances are 
known where the recommendation of the Chief Justice 
has been ignored and overruled and that of the Chief 
Minister has prevailed. This unedifying prospect has 
brought about some demoralisation in the minds of the 
Chief Justices and therefore before making their 
recommendations they ascertain the views of the Chief 
Minister so as to be sure that the recommendation to 
be made by him, the Chief Justice, will eventually go 
through, and he will be spared the discomfiture and 
loss of prestige in having his nomination uncere¬ 
moniously turned down. The Chief Minister now has 
a hand, direct or indirect, in the matter of the appoint¬ 
ment to the High Court Bench. The inevitable result 
has been that the High Court appointments are not 
always made on merit but on extraneous considera¬ 
tions of community, caste, political affiliations, and 
likes and dislikes have a free play. This necessarily 
encourages canvassing which, I am sorry to say, has 
become the order of the day. The Chief Minister 
holding a political office dependent on the goodwill of 
his party followers may well be induced to listen and 
give way to canvassing. The Chief Justice, on the 
other hand, does not hold his office on sufferance of any 
party and he knows the advocates and their merits 
and demerits and a recommendation by the Chief 
Justice is, therefore, more likely to be on merit alone 
than the one made by the Chief Minister who may 
know nothing about the comparative legal acumen of 
the advocates.” 

A Judge of the Supreme Court has stated as follows:— 
“The methods of selection also make for a lowering 
of morale and standards. The habit of touting for 
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high judicial office and producing chits and recom¬ 
mendations from this person of influence and that and 
of carrying back-stair intrigue for appointments is 
growing and is, to my mind, revolting and dangerous. 

Also political considerations, and worse, are creeping 
in and Chief Justices are finding it increasingly difficult 
to resist* this sort of pressure. That ought to be 
stopped forthwith.” 

A Judge of a High Court has stated: 

“If the State Ministry (Minister in the State 
Government) continues to have a powerful voice in the 
matter, in my opinion, in ten years’ time, or so, when 
the last of the Judges appointed under the old system 
will have disappeared, the independence of the 
judiciary will have disappeared and the High Courts 
will be filled with Judges who owe their appointments 
to politicians.” 

This indeed is a dismal picture and would seem to show that 
the atmosphere of communalism, regionalism and political 
patronage, have in a considerable measure influenced 
appointments to the High Court Judiciary. 

15. Apart from this very disquieting feature, the pre- Prevalence 
valence of canvassing for judgesnips is also a distressing of canvass- 
development. Formerly, a member of the Bar was invited “*• 

to accept a judgeship and he considered it a great privilege 
and honour. Within a few years of Independence, how¬ 
ever, the judgeship of a High Court seems to have become 
a post to be worked and canvassed for. 

16. The Chief Justice of a High Court outlined to us the Procedure in 
procedure followed in his State in regard to the selection of certain 
High Court Judges. According to him, the question is first States - 
discussed at a meeting between the Chief Justice and the 

Chief Minister during which the Chief Justice suggests 
names and the Chief Minister gives his opinion on the 
proposal. Thereafter, some discussion takes place and an 
Informal understanding is reached between the two before 
formal proposals are sent up. He stated that from his 
experience of such conferences it was clear that political 
and communal considerations aid affect the mind of the 
executive at the time of the discussion of the names. We 
have no doubt that in other States, a somewhat similar 
procedure is followed before the making of a formal 
recommendation by the Chief Justice. It is not surprising 
therefore that the concurrence of the Chief Justice has 
been obtained to many unsatisfactory appointments. In 
substance, having regard to the position in which he is 
placed, the Chief Justice surrenders his better judgment 
and yields to the wishes of the Chief Minister. 

17. This is a grave state of affairs and it is foi con- Role of the 
sideration whether it is advisable and practicable to Sta l e exe " 
prevent altogether the State executive from having a voice citation* 1 ' 
in the selection of the High Court Judges. It has been necessary. 
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stressed upon us by a large body of opinion that consulta¬ 
tion with the Governor provided by article 217 should be 
omitted. We have given very anxious consideration to this 
matter and feel that it will not be right to recommend 
that the State executive should not be consulted in the 
matter of appointments. It must be remembered that 
the appointment to a judgeship is made by the President 
who is himself the head of the executive. The' High Court 
is the highest judicial organ of the State and it is the State 
exchequer which pays for its maintenance. It would, 
therefore, be unreasonable not to allow the State executive 
to express its views with reference to a person recommended 
for judgeship by the Chief Justice of the State High Court 
While the Chief Justice would be the most competent 
person to evaluate the merit and efficiency of a person 
recommended, there may be, and frequently are, other 
matters relating to the person recommended which the 
State executive alone would be in a position to know and 
of which they may inform the Chief Justice. It may be 
that the local position of the person proposed, his character 
and integrity, his affiliations and the like, which may have 
a considerable, bearing upon his efficient functioning as a 
Judge may not all be within the knowledge of the Chief 
Justice. For these reasons, it seems to us reasonable and 
necessary that where the Chief Justice recommends a 
person for a judgeship, the State executive should have 
an opportunity to offer its comments upon that recom¬ 
mendation. It appears to us, however, that it should be 
left to the Chief Justice on whom lies the responsibility of 
the efficient working of the Court to determine whether or 
not a person is competent to be a Judge or from which of 
the sources recognised by the Constitution a judge should 
be drawn to fill a particular vacancy. The consultation 
with the local executive and the information which it may 
supply should be limited to other factors such as we have 
mentioned above. We are also clearly of the view that it 
should not be open to the State executive to propose a 
nominee of their own and forward the name of such 
nominee to the Centre. If the State executive disagrees 
with the recommendation of the Chief Justice by reason of 
the nature mentioned above, it should be open to it to dis¬ 
agree with the recommendation and request the Chief 
Justice to make a fresh recommendation. 

18. In order to avoid delays it would be advisable that 
the Chief Justice of the State should forward direct to the 
Chief Justice of India a copy of the recommendation made 
by him to the executive of the State. 

19. Having regard to what has been stated above, it is 
in our view very essential, that the hands of the Chief. 
Justice in making his recommendation should be 
strengthened. Instead of the constitutional provision 
requiring a consultation with the Chief Justice in the matter 
of the appointment of judges, it should require an appoint¬ 
ment of a judge being made on the recommendation of the 
Chief Justice of the State. If the Chief Justice is assured 
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that no appointment can be made unless he recommends 
the person, the fear which the Chief Justice at present 
has of executive interference and the tendency to enter 
into compromise with the executive which have been 
noticed above will disappear. 

20. It may be asked whether the acceptance of this An «ddi- 
suggestion will not place the Chief Justice in a dominating 
position, able as it were, to dictate in regard to the person • uwa * 
to be appointed and lead to arbitrary and even capricious 
appointments by the Chief Justice. It may be urged that 
Chief Justices may also be jjxoved on occasions by con¬ 
siderations of communalism and favouritism. In order to 

avoid contingencies of that character, we further propose, 
that the constitutional provision should be amended so as 
to require not merely consultation with the Chief Justice 
of India but his concurrence in the proposed appointment, concurrence 
The Chief Justice of India would naturally keep himself of the Chief 
informed about persons suitable for appointment to the of 

Bench at the Bar as well as in the Services and will be in 
a position to prevent unsatisfactory appointments being 
made on the recommendation of the Chief Justices of the 
States if ever such occasions arise. 

21. The changes we propose have the effect of placing Effect of 
the State executive in the position, as it were, of informing proposed 
the Chief Justice of the State and the Chief Justice of chan * e *‘ 
India of their views about the proposed nominee but leaving 

the responsibility of the appointment squarely on the 
shoulders of the Chief Justices of the State and the Chief 
Justice of India. This, it appears to us, is necessary. As 
pointed out earlier, the responsibility for the efficient 
working of the High Court rests on the Chief Justice of 
the Court and it should not be possible to thrust upon him 
a colleague whom he does not consider to be sufficiently 
equipped. 

22. The relevant portion of Article 217 would in the Constitu- 

light of the amendments we have suggested read as amendment 
follows: recon^ 

“217. (1) Every Judge of a High Court shall be mcnded * 
appointed by the President by warrant under his hand 
and seal after consultation with the Governor of the 
State and with the concurrence of the Chief Justice of 
India, and in the case of appointment of a Judge other 
than the Chief Justice on the recommendation of Chief 
Justice of the High Court, and shall hold office, in the 
case of an additional or acting Judge, as provided in 
article 224, and in any other case, until he attains the 
age of sixty years.” 

23. It may be convenient to deal at this stage with the Appointment, 
manner of appointment of Chief Justices of the State ¥ . Chief 
High Courts, particularly having regard to the increased Justice ‘ 
responsibility which will devolve on the Chief Justice 

under the proposed constitutional amendment. 



76 


tapo rla nc e 24. In dealing with the question of the appointment of 
of the office, Chief Justice of the Supreme Court, we have already 
made reference to the importance of a Chief Justice in a 
Court and the qualifications, personality and independence 
of outlook required by a person occupying the office of the 
Chief Justice. A great deal of what has been stated there 
applies to the Chief Justices of the State High Courts. 


Present 

practice 

unsatisfac¬ 

tory. 


Consequen¬ 

ce*. 


25. At present it has become almost a matter of routine 
for the senior-most puisne Judge to become the Chief 
Justice of the State High Court on the retirement of the 
Chief Justice. It is obvious that the senior-most puisne 
Judge, even though a very competent judge, may not be 
suitable for being appointed a Chief Justice. A Chief 
Justice of the Court needs, apart from judicial competence, 
administrative ability and a personality so as to be able to 
assess and regulate the subordinate judiciary and win the 
regard of the executive. In our view, therefore, on every 
vacancy occurring in the office of the Chief Justice, the 
question of a fit successor should be examined by the Chief 
Justice of India in the light of the qualifications needed. 
The senior-most puisne judge should succeed to the office 
only if he has the necessary qualifications. It is easy to 
visualize the difficulties which would arise in the event of 
an incompetent senior-most puisne judge being appointed 
Chief Justice. The Chief Justice will not have the con¬ 
fidence and respect of his puisne judges and the Court will 
lack cohesion. There will be absence of team work which 
is essential to efficiency and despatch and it may well 
happen that there may be conflicts between the Judges 
of the Court. We have in the course of our inquiry come 
across at least two instances of High Courts, in which these 
conditions have arisen by reason of the appointment of the 
senior-most puisne judge as Chief Justice. We feel there¬ 
fore that the Constitution should provide for the con¬ 
currence of the Chief Justice of India in the appointment 
of the Chief Justice of High Court. 


Chief Jus¬ 
tice from 
outside 
the State. 
The case 
for. 


26. A large body of evidence before us has suggested, 
that it should be made an invariable practice to fill a 
vacancy in the office of Chief Justice by appointing a judge 
from outside the State. Such course, it is said, will have 
the advantage of giving the Chief Justice of India a wide 
choice in recommending a person suitable for that office. 
It has also been pressed upon us that bringing a Chief 
Justice from outside the State will have a very healthy 
influence, in that, it will promote a sense of unity in the 
country and prevent the Chief Justice being swayed by 
local connections and local influences. It may be mentioned 
that Chief Justices from outside the State have been 
appointed in some of the States and these appointments 
have proved a success. Though the analogy may not be 
very pertinent, we may refer to the practice of appointing 
Governors who do not belong to the State, which has been 
in voeue since the advent of the Constitution. 
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27. On the other hand it has been urged with con- And against, 
siderable force, that it would not be fair, that competent 

persons on the Bench of the State High Court should be 
shut out from the chance of occupying the office of the 
Chief Justice in their own States. It has also been pointed 
out that the proposed practice may prevent members of 
the Bar from accepting appointments as judges, the oppor¬ 
tunity of serving as Chief Justices in their own States 
being denied to them. 

28. On the whole we are of the view, that it would be No inflexible 
difficult to lay down such an inflexible practice. It should, ^'de'irebk^ 
we think, be clearly understood, that the senior-most De es 
puisne judge of a Court, should not merely by reason of 

his seniority have an expectation of succeeding to the office 
of the Chief Justice. In every case of a vacancy in the 
office of the Chief Justice, the senior puisne judge should 
be appointed to the office, only if he has the necessary 
qualifications. Indeed the Chief Justice of India may well 
bear in mind the desirability of appointing a Chief Justice 
from outside the State by reason of the consideration we 
have mentioned. Even in cases where the senior-most 
puisne judge is fit to occupy the office, it would be doing no 
injustice to him to leave him out and appoint him to a 
similar office in another State. 

29. An important cause of the fall in the standards of Difficulty 
the High Court judiciary which is undoubtedly responsible of recruiting 
in a measure for the accumulation of arrears is said to be froiu 11,0 Bar ' 
the difficulty of inducing members of the Bar to accept 
judgeships. The Bar must remain, as it has been for over 

a century and more, the main recruiting ground for the 
High Court Bench. Conditions, therefore, which make 
recruitment from the Bar difficult must, if we were to 
Imaintain the standards of the bench, be altered. The 
difficulty of inducing the leading members of the Bar to 
accept seats on the Bench was noticed by the Chief Justice 
of India in his speech at the inauguration of the Supreme 
Court. He said: 

“Over thirty years ago the offer of a judgeship to a 
member of the Bar was considered a high honour and 
the culminating apex of his career as a lawyer. A 
judge was respected by the people and by the Govern¬ 
ment. His position and status were recognised in all 
spheres. In those days ** ** every one’s attitude 

towards the Court was of adoration and almost of 
worship. That honour and the life of comparative 
case were considered sufficient compensation to balance 
the financial loss which a good practitioner suffered by 
accepting a judgeship. Unfortunately, during the last 
twenty years, that respect for position, status and 
dignity of the judge has not been fully maintained. 

Without any compensatory benefit or advantage it is 
difficult to persuade a good practitioner to accept a 
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judgeship. We hope and trust that with the inaugura¬ 
tion of the Republic the honour due to the position and 
status of a judge of a High Court and Supreme Court 
will be fully restored. Unless leading members of the 
Bar accept judgeships, it will be difficult to strengthen 
the Bench and the hopes of producing great judges may 
not be realised.” 1 

Decline in 30. The hopes expressed by the Chief Justice of India 
wpect for have not been realised. In the opening years of the 
the judiciary. Republic views were expressed by important persons which 
led to an impression in the public mind that judges, law 
courts and lawyers were superfluous institutions which 
hindered the progress of the social welfare State, which is 
the ideal of our Constitution. These views were repeated 
in some of the States by persons of lesser importance. 
Thus, instead of appreciating the more important role, 
which law and those administering it must play in a 
democratic social welfare State the public came to look 
down upon law, lawyers and those holding judicial office 
and regard them as obstacles to the progress of the nation. 
Indeed not infrequently, judicial pronouncements were 
treated with scant respect and commented upon in 
assemblies and public platforms. 

We specifically invited opinion on the question whether, 
among other causes, the decline in the standards of the 
High Court judiciary was due to decreasing respect in 
Governmental circles for the lawyer and for the judicial 
office. The almost universal view is that the way in which 
the lawyer and the judicial office are looked upon in 
Government circles has been the undoubted cause, not 
only of the refusal of leading members of the Bar to accept 
judicial office but also of a demoralisation and a loss of 
self respect in the judiciary itself, which has led to a decline 
in the efficiency of their work. A Judge of the Supreme 
Court has described how the judiciary has been affected: 

“The first (namely, decreasing respect in Govern¬ 
mental circles) is purely psychological but is impor¬ 
tant. When men are looked up to and respected, they 
rise to the occasion and live up to the expectations 
required of them. But, if they are constantly sneered 
at and pushed aside while some worthless self-serving 
demagogue with nothing like their erudition and learn¬ 
ing is fulsomely worshipped (until he is set aside by 
another), a feeling of disgust for high office is naturally 
engendered and many find it difficult to put forth their 
finest effort under these conditions.” 

A distinguished member of the Bar expressed himself 
thus: 

“Whatever may happen to the future of the High 
Court, Government should see to it that they do 

*. 195° S.C.R., p. 11 . 
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nothing which may bring the High Court into dis¬ 
repute .... I d(o not want even the highest in the 
land to throw aspersions on the High Court or the 
Supreme Court. And once it is done, perhaps, the 
contagion would spread and the respect that we 
demand from every one will not be available to the 
High Court .... No observations should be made 
by the highest in the land to discredit the High Court 
in any way.” 

An eminent person intimately connected with judicial 
administration observed that “there 'are deeper reasons 
which give rise to the feeling that our High Court judiciary 
has considerably gone down in public estimation”. After 
dealing with the method of appointment of High Court 
Judges, he stated that: 

“There is an insidious and calculated attempt on 
the part of the executive to bring down the prestige 
of the High Court Judges. In the old days, in all 
public functions, the High Court Judges used to be 
assigned prominent places; but now, they are hardly 
taken any notice of and if any notice is taken at all, 
they are relegated to the background. In the warrant 
of precedence they are gradually being demoted. In 
the matter of amenities they are far behind the minis¬ 
ters. This visible deterioration of the external trap¬ 
pings of the office of High Court Judges has naturally, 
to a certain extent, affected public respect for them. 

All these matters have contributed to the public feel¬ 
ing that High Court judiciary is not what it used to 
be.” 

These extracts reflect in substance what has been said 
in varying ways by a large number of witnesses of status 
and experience. 

31. Though we have called attention to this matter in 
connection with the High Court judiciary, the same obser¬ 
vations apply to the attitude of the executive towards the 
subordinate judiciary and even the Supreme Court. 

32. The causes of this attitude of the executive towards Cause of 
the judiciary lie perhaps in the conditions which have **** attitnde - 
supervened after the enactment of the Constitution. Appli¬ 
cations by the citizen to enforce his fundamental rights and 

ether applications to the High Courts by the citizen under 
article 226 of the Constitution against arbitrary adminis¬ 
trative action have given frequent occasion to the judiciary 
to pronounce upon the validity of legislative action and 
the correctness of executive conduct. This, in its turn, 
seems to have created an erroneous impression in the 
minds of some members of the legislatures and the execu¬ 
tive that the judiciary is sitting in judgment as it were 
on the propriety of legislation and trying to put obstacles 
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in the way of executive action designed to help the country 
in its onward march. Such an impression is based on a 
misconception of the function of the judiciary under the 
Constitution and the power of judicial review which is 
enjoined upon it. It becomes the duty of the judiciary 
whenever the legislature or the executive has travelled 
beyond the scope of its power to say so and prevent their 
unconstitutional action. 

T ^ ,e 33. The Supreme Court of India has found it necessary 

dary.° ,U 1 to refer to the attitude thus adopted towards Courts of 
law. The Chief Justice of India observed: 1 

“Our Constitution contains express provision for 
judicial review of legislation as to its conformity with 

the Constitution.If, then, the Courts in this 

country face up to such important and none too easy 
task, it is not out of any desire to tilt at legislative 
authority in a crusader’s spirit, but in discharge of 
a duty plainly laid upon them by the Constitution. 
This is especially true as regards the “fundamental 
rights” as to which this Court has been assigned the 
role of a sentinel on the ‘qui vive’. While the Court 
naturally, attaches great weight to the legislative judg¬ 
ment, it cannot desert its own duty to determine finally 
the constitutionality of an impugned statute. We have 
ventured on these obvious remarks 'because it appears 
to have been suggested in some quarters that courts 
in the new set up are out to seek clashes with the 
legislatures in our country.” 

Similar trends have manifested themselves in the 
United States but they have not been allowed to go un¬ 
checked. Referring to such ill-informed criticism the 
President of the American Bar Association observed: 2 

“Our system of Government is no stronger than 
our courts, and our courts are no stronger than the 
strength of the public’s confidence in them. 

* * * * 

“The American people have not hesitated to rebuke 
powerful and popular presidents who struck out 
against the courts and especially the Supreme Court 
of the United States, and our people are not likely to 
be swayed by the hysterics of the lunatic. But there 
is danger indeed when the courts are assailed by sensi¬ 
ble and well-intentioned citizens who have let their 
disagreement with individual decisions lead them into 
irresponsible criticism of the courts as an instrument of 
government.” 

>. State of Madras v. V. G. Row, A.IiR. 1952 S.C. 199. 

* By Charles S. Rhyne, on “ Defending our Courts ” The Duty of the 
Legal Profession”—American Bar Association Journal, Feb. 1958— as reported 
in The Lawyer—May 1958 pp, 64-65. 



81 


It is well to stress again that our court system is not 
above censure. No organ of government is. None of our 
institutions are perfect. As Mr. Justice David Brewer of 
the Supreme Court said in 1898: 

“It is a mistake to suppose that the Supreme Court 
is either honoured or helped by being spoken of as 
beyond criticism. 

But there is a vast difference between criticism 
stemming from constructive analysis of particular 
decisions and the uninformed, misleading statements 
and insults which are currently being hurled.” 

“The stake of the public at large in this matter is 
tremendous. A respected and strong judiciary and a 
respected and strong Bar are essential to maintain our 
system of freedom under law.” 

34. It appears to us that these aspects of the matter General 
need to be impressed upon the members of the legislatures reali ‘f tio ". 
and the executive at the Union level and in the States. It ^ 
is necessary for all to realise that the role assigned to the ciary ne- 
judiciary under the Constitution is an essential one and cessary. 
that the high ideals, the attainment of which is aimed 
at by our Constitution, social and economic justice, 
equality, freedom and dignity of the individual, will be 
impossible of achievement unless the judiciary fearlessly 
discharges its duties in every complaint of excess of power 
by the legislatures or the executive, brought to its notice. 

A proper realization of these a'spects at the highest level 
can alone bring about a change in the attitude towards the 
judiciary. We trusj that what we stated will be appre¬ 
ciated and measures taken in all directions so that the 
judiciary—superior as well as subordinate—may enjoy the 
dignity and the respect to which it js justly entitled and 
which alone can be an incentive to a proper discharge of 
their duties. 


35. There is undoubtedly a feeling among the members Judicial 
of the Bar that the present salary of High Court Judges salaries, 
are too low to attract the members of the Bar in the front 
rank to judgeships. This has been stated by a substantial Complaint* 
body of opinion to be the cause of the fall in the standards of inade- 
of the High Court judiciary. The salary of a High Court <l uac y- 
Judge was fixed at Rs. 4,000 about a hundred years ago 
when the value of money was far higher than at present. 
Notwithstanding the fall in the value of money and the 
heavy rise in taxation, the salary of judges was reduced 
by the Constitution to Rs. 3,500. A leading member of the 
Bombay Bar pleading for an increase in the Judge’s salary 
to Rs. 6,000 stated as follows: 

“They (the Judges) deal with questions of public 
and private importance which may involve also large 

U22 Law—6 
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sums of money. It may be mentioned that the work 
done by a judge requires a technical equipment of the 
highest kind and the five hours of work in the court 
requires very great concentration. It is impossible to 
expect a counsel who makes an income of twelve to 
fifteen thousand rupees a month to accept the post, of 
Rs. 3,500 with a pension of about Rs. 1,200 on retire¬ 
ment when he is sixty. It must not be forgotten that 
an income is not earned merely for the earner but also 
for his family as also for making a provision both for 
himself and for his family in the future. The increase 
in the salary of judges, which I have suggested, name¬ 
ly, Rs. 6,000, still involves a very substantial sacrifice 
from a counsel in his practice. But the sacrifice would 
be made at the figure I have suggested provided the 
pension was not less than at least fifty per cent of the 
salary. The force of all that I have stated before, was 
brought home to the British Government as regards 
the Judges in England and as I have stated in my 
evidence, the revised scales of pay show that both 
parties in a Welfare State recognise the necessity of 
paying the judges a substantial salary and a pension.” 

The witness stated that out of the monthly salary of 
Rs. 3,500 a High Court Judge after payment of taxes 
(income-tax and super-tax), insurance, house rent and 
expenses for maintenance of a car, which are unavoidable 
items of expenditure, gets a net income of about Rs. 14,000 
pet- year, that is, a little less than Rs. 1,200 per month to 
meet all the other expenses of the upkeep of a family, 
education of the children and a host of other miscellaneous 
items of expenses. This view was endorsed by an experi¬ 
enced Chief Justice who thought that the judge’s salary 
was “wholly unattractive. Not only is the amount far 
smaller than what the practitioner can easily earn at the 
Bar, but it is also inadequate for maintaining a decent 
standard of living and discharging one’s obligations to one’s 
children as regards their education and marriage”. During 
the Constituent Assembly Debates, it was admitted by 
Dr. Ambedkar that the terms and conditions of a Judge’s 
service were unattractive. 

36. We have endeavoured to find out in the course of 
ouate Seem our in< l uir i es the volume of practice of leading lawyers in 
ij Calcutta various parts of the country in the changed conditions now 
md . Bom- prevailing. It appears that excepting in the principal towns 
•>“y. of Calcutta and Bombay, the income of the leading mem¬ 

bers of the Bar other than those who by their reputation 
and status have established an inter-State or an all-India 
practice, does not exceed in a substantial measure the sum 
of Rs, 3,500. If that is the position in most of the States, 
we do not think that a case has been made out for recom¬ 
mending an increase of the High Court Judge’s salary, 
though as we shall point out later, their pensions and leave 
conditions require to be altered. 
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37. How then is the problem of recruitment of judges A possible 
from the Bar to be dealt with in places like Calcutta and so!ution - 
Bombay? It is obviously not practicable that High Court Appoint- 
Judges in some States should have higher salaries than in meat at an 
other States. We think that a solution can be found in earlier age. 
selecting Judges from the rising juniors of the Bar. 


38. We have been informed that difficulties arise in Judgeships 
recruiting High Court Judges from the Bar because judge- offered too 
ships are offered to promising members of the Bar at a ate> 
very late stage of their career. We have no doubt that if 

a rising lawyer whose practice is growing and who is 
likely in a few years to attain the status of a senior or a 
leader at the Bar, is offered a judgeship at an early stage 
of his career, he would accept it. We have at the moment 
instances of selections of persons at an early age to the 
benches of the Calcutta and Bombay High Courts who have 
turned out to be able and even distinguished judges. We 
were not surprised at instances brought to our notice of 
leading members of the Bar in different States who had 
been offered judgeships at a late stage and at ages which 
would not give them a sufficient number of years on the 
Benches to earn their full pension and who had declined 
them. It was generally agreed that if these members of 
the Bar had been offered judgeships at an earlier age they 
would have accepted them. 

39. We have been told that a view prevails among the ^“Ssquali- 
appointing authorities that a member of the Bar is too ficatkm? 
immature to be appointed a judge unless he has reached 

the age of about 55. Such a view is, in our opinion, un¬ 
sound. It is unnecessary to emphasize that in our country, 
as well as in various other countries, many youthful judges 
have proved to be a great success. We are of the view 
that efforts should be made in all the States and particu¬ 
larly in the States of West Bengal and Bombay to induce 
members of the Bar to accept seats on the Bench round 
about the age of 45. Normally, a member of the Bar in 
good practice at that age is but a rising junior and it would 
not be difficult to induce him to accept a judgeship with 
the prospect of earning a full pension. 

40. It may also be mentioned that apart from what we Necessity 
have stated, recruitment to the High Court Bench from the tabling* 1141 * 1 ” 
bar would not, notwithstanding the disparity of income at standards 
the Bar and the Bench, present such difficulties if certain in making 
standards are preserved in inviting members of the Bar to ^PP^ nt " 
join the Bench. We have been told that in at least one m s ' 

High Court, the cause for a number of refusals by members 

of the Bar in good practice to accept judgeships had been 
the indiscriminate manner in which some junior members 
of the Bar were invited to become judges to the neglect of 
the senior or leading members. In a normally worked 
High Court, the senior practitioner would regard it an 
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honour to bo invited to become a judge and would naturally 
feel slighted if his juniors are invited in preference to him 
and he is invited to join the Bench later. Invitations to 
juniors in preference to seniors came perhaps to be made by 
reason of the failure of the Chief Justice of the High Court 
to realise the importance of the convention or it may be by 
reason of the Chief Justice’s recommendation not being 
approved by the executive. Whatever be the case, such a 
practice must be deprecated. Not only does it lead to 
difficulties in recruitment but it destroys respect for the 
bench at the Bar and co-operation between them. 

Personality 41- The personality of the Chief Justice plays a great 

of the Chief part in the proper recruitment to the Bench from the High 

Justice. Court Bar. It is known that even in Calcutta and Bombay, 
Chief Justices who inspire respect at the Bar have been able 
to induce members of the Bar to accept seats on the Bench 
at a sacrifice. 

Age Q f 42. It would be convenient, before we discuss the 

retirement, questions of pension and leave conditions of the High 
Court Judges, to discuss the question of the age of their 
retirement. A very large body of opinion has maintained 
that the age of retirement should be raised. Some have 
advocated it being raised to sixty-two or sixty-three while 
a large volume of opinion is in favour of its being raised 
to sixty-five. It has been pointed out that apart from the 
Judges of the High Court appointed to the Supreme Court 
many High Court Judges have after retirement been 
appointed to the membership or the chairmanship of 
various tribunals and have functioned efficiently till the 
age of sixty-five. The information gathered by us shows 
that a large number of retired judges of the High Courts 
have been in Government employment of some kind or 
other after retirement. The recent constitutional change 
which permits retired judges to practise in the Supreme 
Court has resulted in a fair number of them setting up 
practice in the Supreme Court. The figures of the last 
census show that the average expectation of life for males 
in this country has risen during the years 1931—1951 from 
26 91 to 32-45 years. The rise would necessarily be much 
higher in the well-to-do classes of the population. In 
recognition of this, one of the States has recently raised 
the age of retirement of its Government servants generally 
from fifty-five to fifty-eight years. No doubt, we have 
been told of a few cases in which the High Court Judges 
have not been able to reach even the age of 60 years with 
their physical or mental capacity, unimpaired. These, 
however, are exceptions. We think that we are justified 
in concluding that the average and the normal High Court 
Judge would be able to discharge his duties efficiently even 
if the age-limit is raised to sixty-five years. It will be 
remembered that there is no age-limit for the retirement 

To sixty-five, of High Court Judges in other countries and where the age 
limits exist they are higher than sixty-five years. So great 
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is the importance attached to a judge’s ripe experience that 
Justices of foreign countries who have visited India have 
often expressed surprise at the age-limit of retirement 
which prevails in our country. These considerations lead 
us to recommend that the age limit of High Court Judges 
be raised to sixty-five years. 

43. It may be said that the raising of the age of retire- Recruitment 
ment to sixty-five would by levelling the age of retirement r°me Owt" 
of High Court Judges with that of Supreme Court Judges 

make it difficult to recruit to the Supreme Court Bench, 

Judges of the High Court who have retired or are about to 
retire at the age of about sixty as has hitherto been done. 

We have already indicated elsewhere that the appoint¬ 
ment of High Court Judges at a late age to the Supreme 
Court is not necessarily an advantage. If judges are 
selected at a younger age from the High Court for the 
Supreme Court we shall have among other things succeeded 
in having in the Supreme Court, judges with long tenures. 

No doubt, the higher age of retirement in the Supreme 
Court which gave a five years longer tenure of office than 
in the High Court was an inducement to High Court Judges Po^ie 
to accept a seat on the Supreme Court Bench. It may difficulties 
happen that if there were the same age of retirement for and their 
both Courts, there not being any very substantial difference solutlon - 
in the salary of the judges of the two Courts, a Judge of 
the High Court may well prefer to continue to be where he 
is which would probably be his home town with a family 
house and family connections. This may happen notwith¬ 
standing the fact that the judgeship of the Supreme Court 
carries a greater status as the judgeship of the highest Court 
in the land. In order that no difficulty may be experienced 
in obtaining adequate personnel for the Supreme Court, it 
should be either a condition of service or a well established 
convention that it would be the duty of a Judge apppinted 
to the High Court to accept the office of a Supreme Court 
judge, if and when he is called upon to do so. We do not 
see any difficulty in laying down such a condition of 
service or establishing such a convention. 

44 . The course we have suggested will have the Prevention 
important additional advantage of preventing unseemly canv*» 
canvassing or “candidateship” for being appointed to the “* 

Supreme Court., It may be mentioned that such practices 

as have been mentioned in a passage already quoted in 
connection with appointments to the High Court do pre¬ 
vail, though not happily to the same extent in the case of 
Supreme Court judgeships. 

45 . We have given anxious consideration to the question Higher re- 
whether the higher age of retirement should be made Urement 
applicable to the judges who are now in office. It appears oniv^to^u^ 
to us that it wduld be inappropriate to apply it to the gc-/ appoint- 
existing judges as it would be varying the terms and con- ed in future, 
ditions on which they accepted their appointments. Such 
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privileges as they would have, on their retirement such as 
the right to practice and to accept employment under 
Government will have to remain unaffected. 


46. We have already indicated that it is essential that in 
the matter of pensions of High Court Judges the State 
should take a much more liberal attitude. A member of 
the Bar who has served for twelve years as a Judge of the 
High Court becomes entitled to the maximum pension of 
Rs. 16,000 per annum which amounts to Rs. 1,333-1/3 per 
month. The pension would, of course, be subject to the 
usual taxes. It is extremely unlikely that a member of the 
Bar who has qualified for a full pension by accepting office 
at an early age would have saved enough out of his earnings 
at the bar to be able to supplement his pension. It has 
already been pointed out that there is very little prospect 
of the judge being able to save anything substantial from 
his salary during the tenure of his office. Jt is not sur¬ 
prising that with pensions so low, the large majority of 
retired judges are driven to employment or practice at the 
Bar after retirement. 


47. In dealing with the question of pensions to the 
Supreme Court Judges we have referred to the liberal scales 
on which pensions are paid in the United States and in the 
United Kingdom. We shall advert at a later stage to the 
undesirability of permitting retired Higl). Court Judge either 
to seek employment or to practise in the Supreme Court. 
In order that the retired High Court Judge may after 
retirement be able to live in comfort without having to seek 
other avenues of income .we would recommend that the 
pension of the Chief Justice of a State High Court should 
be fixed at Rs. 2,000 and of a Puisne Judge at Rs. 1,750 per 
month. In view of the longer tenure of office which we 
have recommended,, the minimum period for earning the 
full pension may remain what it is at present, namely, 
twelve years. The increase in the pension which we are 
recommending should, we think, make a substantial 
difference, particularly when we bear in mind that the 
judge will, if our recommendation is accepted, retire at the 
advanced age of sixty-five years. The additional financial 
commitment involved in the increase of the pension is in 
our view essential. It may also be pointed out that the 
increased cost to the State will not be substantial as the 
pension will be paid for a shorter period of years having 
regard to the increased age of retirement. 


48. In dealing with the rights in respect of leave of 
absence of the Supreme Court Judges 'we have recom¬ 
mended that they should be at least as liberal as those of 
the High Court Judges. The provisions with regard to 
leave admissible to High Court Judges are contained in 
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Chapter II of the High Court Judges (Conditions ot 
Service) Act, 1954. We do not propose to set out these 
provisions which are somewhat complicated nor do we 
propose to recommend any change in the amount of the 
leave to which they are entitled. We, however, under¬ 
stand that under the present conditions a High Court 
Judge becomes entitled to leave on full allowances for a 
period not exceeding on$ twenty fourth of the length of 
his actual service. This is subject to certain restrictions 
as to the total length of leave he can avail of at any one 
time. Curiously enough, however, full allowances under 
the rules mean his full salary only for the first month of 
his leave and a sum of Rs. 2,200 per month during the 
remaining period of leave admissible to him on full 
allowances. It is difficult to appreciate the reason for the 
rule. It prevents a judge from accumulating his leave, for, 
if he accumulates it for three or six months, he would get 
his full salary only for the first month of the accumulated 
period and for the remainder, it may be Rs. 2,200 per month 
for a period; and for the last remaining period Rs. 1,100 per 
month as leave on half-allowances. This leads, we are 
informed, to judges taking advantage of their leave 
privileges as soon as leave becomes due and being averse 
to allow it to accumulate. The dislocation of the work of 
the Court which such a practice would cause can be easily increase of 
imagined. There is no reason why the rule as to half the leave allow- 
leave being on full allowances and the remaining half on ance »- 
half allowances should not apply whatever the length of the 
period of leave to which a judge becomes entitled, so that 
he may get his full salary during the period to which he 
is entitled to full allowances and half his salary during the 
period to which he is entitled to leave on half allowances. 

49. The recent change in article 220 of the Constitution Practice 
which has the effect of permitting a retired judge of a High “ft 61 _ ratire- 
Court to practise in the Supreme Court and other High men 
Courts has evoked considerable comment and disapproval. 

We had occasion to deal with the question of the 
undesirability of retired Supreme Court Judges being per¬ 
mitted to take employment under Government or to carry 
on chamber practice. Similar considerations apply with 
equal force to retired High Court Judges. As was observed 
by a leading counsel in Bombay in the course of the 
evidence given before us: 

“To allow the judges to practise either in Courts 
or by way of giving advice is an extremely retrograde 
step gravely affecting the independence of the 
judges * * * * There are big clients appearing before 
you as a judge and you contemplate them as your 
future clients and the fact that you are shut out from 
going to Court or arguing has not prevented opinions 
being given charging Rs. 10,000 or Rs. 15,000 or even 
Rs. 20,000. But if you give him substantial pension and 
make his tenure otherwise satisfactory, there is no 
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temptation for him to practise. We must fairly recog¬ 
nize that democracy must pay the price and with¬ 
out independent judiciary democracy cannot survive 
* * * * Large business is not confined to any one State 
and secondly a judge should not look in his work to 
anything beyond doing his work as a judge.” 

We have already pointed out the undesirability of retir¬ 
ed Supreme Court Judges practising by way of giving 
advice. The possibility of their being able to advise richi 
clients after their retirement may tend to affect their inde¬ 
pendence on the Bench. In any event, if judges are to be 
permitted to practise by giving advice after retirement, the 
public would be apt to think that in dealing with the cases- 
of rich litigants whom they may hope after retirement to be 
asked to advise, the judges do not act impartially. 

Bar to be 5Q limited right' to practise which is now conferred 

reintroduced. by ^ amended ar ticle 220 has resulted in a number of 
Chief Justice and Judges of the High Courts practising in 
the Supreme Court. Any impartial observer will, we 
think, be convinced that this practice greatly detracts 
from the dignity of the Courts and the administration of 
justice generally. Not infrequently in the course of the 
arguments of a case, the retired judge or Chief Justice has, 
either to comment upon or rely on a judgment to which he 
himself has been a party. With the raising of the age to 
sixty-five and the increased pensions we have recom¬ 
mended, it should not in our opinion cause any hardship to- 
retired High Court judges if they are prevented from prac¬ 
tising in any Court whatsoever. 

Bar on 51 . In connection with the Supreme Court judges we- 

employment have discussed the undesirability of retired judges being 
after retire- p erm itted to take employment under Government after 
* retirement. The same considerations apply to retired 

judges of the High Court. In their case also, we recom¬ 
mend the enactment of a constitutional bar to Government 
employment after retirement as in the case of the Chair¬ 
man and members of the Union Public Service Commis¬ 
sion. Such a bar will not of course apply to a High Court 
Judge at any stage being appointed a Judge of the Supreme- 
Court. 

Recruitment 52 . We may at this stage mention the need of an 
amendment to sub-clause (2) (a) of article 217, the inter- 
Service. pretation of which has recently led to the appointment of 
unsuitable service personnel to the High Court. Under that 
Qualifica- clause, a person who has for at least 10 years held a judicial 

tions. office in the territory of India is qualified for appointment 

as a Judge of a High Court. The term “judicial office” has 
not been defined in the Constitution', though the expression 
“district judge” and “judicial service” have been defined. 

If “judicial office” has reference to the holding of office 
in the judicial service of a State, not only would a person 
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who has been a district judge or a subordinate judge for 
10 years be eligible to be appointed to the High Court 
Bench but even a District Munsif or a Civil Judge (Junior 
Division) who has occupied that office for 10 years vould 
be so eligible. He would be eligible even though he has 
never worked as a subordinate judge or a district judge. 

One may compare with the present constitutional provi¬ 
sion section 220(3) of the Government of India Act, 1935, 
which provided chut : — 

“A person shall not be qualified for appointment as ^ 

a Judge of a High Court unless he ... Government 

* * * of India Act*, 

1935 - 

(c) has for at least five years neld a judicial 
office in India not inferior that of a Subordinate 
judge or a judge of a Small Cause Court.” 

Normally, a subordinate judge or a civil judge, senior 
division, as he is termed in some States exercises unlimited 
pecuniary jurisdiction and handles cases of a complex and 
difficult kind. Though a subordinate judge may not be a 
member of the Higher Judicial Service that is, the holder 
of the office of a district judge as defined in the Constitu¬ 
tion he would, by training and experience, be competent to 
deal with important matters., He would have been vested 
with jurisdiction under special enactments. He would also 
have the experience of. criminal trials as an assistant 
sessions judge. He would further generally have exer¬ 
cised civil appellate powers. It is thus apparent that the 
provision in the Government of India Act, 1935, ensured 
that only a judicial officer with considerable experience in 
different classes of judicial work was eligible for elevation 
to the High Court Bench. 

However, under the Constitution a member of the judi¬ 
cial service who has not gained such varied experience 
would still be eligible for appointment to the High Court 
Bench. In most of the States, posts of Legal Remember- 
ancer, Deputy Legal Rememberancer, and Assistant Legal 
Rememberancer in the Law Department of the State Sec¬ 
retariat are borne on the judicial cadre. A judicial officer 
may be taken up as an Assistant Legal Remembrancer and 
in course of time it would be possible for him to cam his 
promotion in the judicial service on the length of his 
service in the Secretariat. In the course of our 
inquiry, we came across some of the officers of the judicial 
service working in the Secretariat who have been appoint¬ 
ed as district judges in the judicial service without ever 
having performed the duties of a district judge. Notwith¬ 
standing the absence of experience as higher judicial 
officers, these judicial officers would under the constitu- 
provision be eligible for appointment as Judges of 
the High Court. In fact, recently, an officer in the Law 
Department of a State Government whose Judicial expe- 
rience was confined to work as a munsif has been appointed 
to the High Court Bench. 
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It is obvious that the discharge of their duties in the 
Secretariat in the various posts held by them would not 
give to such officers experience in the performance of judi¬ 
cial functions and cannot fit them for appointment to the 
High Court. It is true that they would have, in the per¬ 
formance of their duties dealt with complicated ques¬ 
tions of law and advised Government on these questions. 
That, however, is a training very different from the train¬ 
ing which persons in the Higher Judicial Service receive 
by having to hear cases from day-to-day, forming opinions 
as to the credibility of witnesses and reaching decisions in 
contested matters with lawyers appearing on either side. 

53. We are of the view that experience of actual judicial 
work of a varied kinds is essential to a judicial officer before 
he can be considered fit to be appointed to the High Court 
Bench. In our opinion it'is essential that a judicial officer 
in order that he may be eligible for appointment to the 
High Court should have the experience of working as a 
district judge for at least three years. As a district and 
sessions judge, he would have experience of a variety of 
work covering different branches of the law, would have 
exercised both civil and criminal appellate powers and 
would also have experience of the trial of Sessions cases. 
A District Judge would also have experience of judicial 
administration inasmuch as he would be in overall charge 
of the civil and in many cases, criminal courts in his dis¬ 
trict. We, therefore, recommend that sub-clause (a) of 
clause (2) of article 217 of the Constitution may be subs¬ 
tituted by the following: 

“(a) has for at least three years exercised judicial 

functions as a district judge.’’ 

Having dealt with the main causes of the accumulation 
of arrears in the High Court we shall now proceed to sug¬ 
gest measures both for increasing the strength of such of 
the High Courts as need strengthening in order to enable 
them to cope with their normal work and for the reduction 
and removal of the arrears. 

54. The large increase in the volume of annual institu¬ 
tions which has been referred to earlier must now, we 
think, be -taken as a permanent feature. This position 
accordingly necessitates a thorough revision of existing 
ideas regarding the number of judges required for each 
High Court. The strength of some of the High Courts has 
been increased from time to time. In doing this, however, 
the post-Constitutional developments which have thrown 
a much heavier burden on the High Courts have, in our 
view, not been adequately taken into account. To expect 
the existing number of judges in the various High Courts 
to deal efficiently with the vastly increased volume of 
work is, in our opinion, to ask them to attempt the im¬ 
possible. As pointed out to us by a senior counsel, if there 
is a congestion on the roads due to an increase in traffic, the 
remedy is not to blame thfe traffic but to widen the roads. 
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The first essential therefore, is to see that the strength of 
every High Court is maintained at a level so as to be ade¬ 
quate to dispose of what may be called its normal institu- Norinal 
tions. The normal strength of a High Court must be fixed strength to 
on the basis of the average annual institutions of all types be increased, 
of proceedings in a particular High Court during the last 
three years. This is essential in order to prevent what may 
be termed the current file of the Court falling into arrears 
and adding to the pile of old cases. The problem of clearing 
the arrears can be satisfactorily dealt with only after the 
normal strength of each Court has been brought up to the Periodical 
level required to cope with its normal institutions. We re -fixation 
suggest that the required strength of the High Court of necessary - 
each State should be fixed in consultation with the Chief 
Justice of that State and the Chief Justice of India and the 
strength so fixed should be reviewed at an interval of two 
or three years. Such a review will be necessary not only by 
reason of changing conditions but because the implementa¬ 
tion of our recommendations made elsewhere will lead to a 
quicker disposal of work in the subordinate courts which, 
in its turn, will result in an increase in the work of the 
High Courts. 

55 . Before we turn to the important problem of clearing What are 
off the arrears, it is necessary to appreciate what should arr€ars ? 
be regarded as “arrears”. Every case pending in a court 
cannot be put in the category of arrears. In order to 
enable a court to function normally from day to day 
throughout the year, it must have what is called a normal 

file of pending cases. It has also to be remembered that 
a case, be it a civil or criminal appeal or any other pro¬ 
ceedings, cannot be heard as soon as it is instituted. Some 
time must elapse before cases get ready to be heard and 
the time varies with the nature of each case and the 
volume of its record. Generally speaking, however 
criminal cases require less time for becoming ripe for 
hearing than civil matters. Having examined the figures 
of average duration of various types of cases coming before 
the High Courts, we are, of the view that the target Standard 
practicable under the circumstances, though by no means ^ e di limiU 
an ideal one, for the disposal of civil matters, such as j^saL*' 
second appeals, and letters patent appeals, should be one 
year, for first appeals two years and for criminal matters 
and writs and civil revision petitions, six months from the 
date of institution. We realise that the standards we have 
suggested have some arbitrariness about them, but in the 
nature of things that cannot be avoided. In our view, only 
those cases which have been pending for periods of time 
longer than those mentioned above should be classed as 
arrears. 

56. We must next deal with the difficult task of devising Measures for 
effective measures to deal with the arrears so as to bring clearing 

the pending file of each court to its normal proportions artears - 
within the shortest possible time. In suggesting measures 
to deal with arrears, we assume that the permanent 
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strength of the High Courts fixed in the manner stated' 
above will only be sufficient to deal with a current pending- 
file which, having regard to what we have said above will 
mean the file of cases which have been pending for a 
period shorter than that mentioned in reference to each 
type of cases. 

Appointment 57 . We are of the view that the provisions of article 
Tnd addiUOnal 224 of the Constitution should be availed of and additional 
judges. judges be appointed for the specific purpose of dealing with. 

these arrears. The number of such additional judges 
required for each High Court for the purpose of dealing 
with the arrears will have to be fixed in consultation with 
the Chief Justice of India and the Chief Justice of the State 
High Court after taking into consideration the arrears in 
the particular court, their nature and the average disposal 
of that court. The number of additional judges to be fixed 
for this purpose should be such as to enable the arrears to 
Not to be be cleared within a period of two years. The additional 
wnfwork 111 " judges so appointed should, in our view, be utilised as far 
as possible exclusively for the purpose of disposing of 
arrears and not be diverted to the disposal of current work. 
Pari passu with the disposal of the arrears, the permanent 
strength of the High Court will have to be brobght up to 
and maintained at the required level, care being taken to> 

see that their normal disposal keeps pace with the new 

institutions and that they are not allowed to develop into 
arrears. The appointment of additional judges for the 
exclusive purpose of dealing with the arrears is, in our 
view, called for in a large number of High Courts. 

Merit to be 58. These additional judges would have to be selected 
sole criter- either from the Bar or the judicial service. Having regard 

M)D - to the grave situation which has arisen by the accumula¬ 

tion of arrears and the urgent necessity of clearing them 
in the shortest possible time, we must emphasise that the 
choice of additional judges must fall only on the most 
competent persons available at the Bar or in the service. 
Merit and character alone should weigh with the appoint¬ 
ing authority and the selection should not be permitted to> 
be affected in any manner whatsoever by regional, 
sectarian, communal or any other extraneous considera¬ 
tions. 


One unit 
selection 
for the 
country. 


of 59. Further, the whole country must be treated as a 
single unit for the purpose of selection as it is vitally 
important that the best available talent which the country 
is capable of providing be mobilized for the task of meeting 
a situation which has undoubtedly assumed the proportions 
of an emergency. If suitable persons of the necessary 
merit and character are in the opinion of the appointing 
authority not available in the State, the authority should 
not hesitate to draw upon persons available in other States. 
Selections from the Bar must necessarily be of persons of 
outstanding merit commanding a large practice who may 
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•well “be willing to make a pecuniary sacrifice and render 
public service by accepting these judgeships. An effort 
should be made to persuade suitable senior practitioners to 
accept these judgeships at least for a short period as a 
public duty. Their position at the Bar must be of such 
eminence that it could not be suggested that acceptance by 
them of judgeships was likely to increase their earnings 
on their reverting to the Bar. 


60. We envisage that in some States persons of the ^ n rca ( 5 0n J ^ 
required standing and competence may not be available body t0 
and the State Chief Justice may not have information as prepare a 
to the talent available elsewhere in the country. Our panel of 
further proposal, therefore, is for the creation of an ad hoc naxncs - 
•body presided over by the Chief Justice of India to draw 
up a panel of names of suitable persons both from the Bar 
and the Service in each State. 

We have already stated that in appointing these addi¬ 
tional judges due regard will have to be had to the avail¬ 
ability of suitable persons both from the Bar and the ser¬ 
vices. It may be that the senior members of the Bar may 
not be willing to accept a position which would involve a 
considerable sacrifice on their part. It may further hap¬ 
pen that one may not find suitable persons at the next 
lower levels of the Bar. In such cases, suitable talent will 
have to be looked for in the services. In short, both these 
sources of recruitment should be treated as one field of 
selection with an eye solely to appointing the fittest men 
available from the entire field. During our tour of the 
country we have observed that the judicial services in 
certain States do not yet possess men of the calibre need¬ 
ed to make competent High Court Judges. In some 
States, even the Bar suffers from want of the necessary 
talent. It is in view of these deficiencies that we recom¬ 
mend that the country as a whole be treated as one single 
field of selection. 


61. We are conscious that a mere increase in the num- Incr ?**f j? 
ber of permanent judges and a temporary addition to the 
strength of the Bench will not be enough to eradicate the suMdcau 
evil of accumulated and accumulating arrears. We have 
in another place suggested that the pecuniary limit of the 
appellate jurisdiction of the district judges should be 
immediately increased to Rs. 10,000/- in all the States. 

Certain States have already, by legislation, effected this 
change. However, even in some of those States in which 
the limit of such appellate jurisdiction has been raised to 
Rs. 10,000/- the change applies only to suits filed after the 
new legislation. In the result not only are the files of the 
High Courts in such States clogged with first appeals 
valued below Rs. 10,000/- but fresh appeals are still being 
filed against decisions in suits filed before the new legisla¬ 
tion came into force. In the State of Uttar Pradesh the 
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number of such appeals is about three-eighths of the pend- 
Transfer of ing file of first appeals. It is, therefore, necessary that 
•ending the States concerned should enact fresh or amending 
if 8 * legislation which would transfer appeals of this nature 

trict courts! pending on the file of the High Court to the lower appel¬ 
late courts for disposal and prevent fresh appeals of this 
nature being filed in the High Courts. States in which 
the appellate limit of the District Judge has not been rais¬ 
ed to Rs. 10,000/- will have to undertake similar legisla¬ 
tion. This legislative change will relieve the High Court 
file of a very substantial number of pending first appeals 
and reduce in a considerable measure the number of ins¬ 
titution of first appeals in the High Courts. We have dealt 
with the implications of this proposal in detail in another 
Chapter. 


Administra¬ 
tive measur¬ 
es. 


Vacations. 


62. We are also of the view that measures must be 
taken to conserve the available judge-power and use it in 
as an economical a manner as possible. We think that this 
can be achieved by mere administrative changes like the 
increase of the powers of single judges, amendment of 
rules regarding the preparation of paper-books, proper 
scrutiny of appeals at the stage of admission and other 
matters. We have dealt with such administrative measures 
in detail in later Chapters. 

63. Of late, the question of vacations has figured some¬ 
what prominently before the public eye and the impres¬ 
sion seems to have gained ground that the vacations en¬ 
joyed by the High Court are a luxury which the country 
can ill afford. There is a considerable misapprehension in 
the minds of the public and others concerned with regard 
to this question. Judicial work is so exacting and requir¬ 
es such concentration that a certain, amount of rest and 
leisure is essential in order to enable a Judge to perform 
his functions satisfactorily. Vacations are not peculiar to 
the High Courts in India. All the world over, members 
of the highest judiciary enjoy vacations which are not of 
'a shorter duration than those enjoyed in India. Thus. in 
England in 1947, a Judge of the King's Bench Division 
worked for approximately 166 days in the year and in the 
Chancery Division for 168 days while the average number 
of working days in a year was approximately 180 days 
according to the Evershed . Committee (Interim Report, 
page 45, para. 141). The Committee recommended an in¬ 
crease of eighteen working days. In effect therefore 
the Committee contemplated only 198 or approximately 
200 working days in a year. It is also a mistake to think 
that vacations are only necessary for the judges. 
The Bar has consistently and strenuously opposed the 
reduction of the vacations. In order that the judges should 
do their work well, a strong and competent Bar is essential 
and the quicker the disposal of the judges, the harder the 
Bar has to work. A member of the Bar has not only to 
work in Court presenting his case but he has also to spend 
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hours in preparation so that the presentation of the case Needed by 
may be as concise and as effective as possible and, there- 
fore, members of the Bar need a vacation as much as, if the Benc “- 
not more than, the judges. 


The question might be looked at also from the point of Effect of 
view of the effect that the cutting down of the vacations curtailment 
will have on the future recruitment of judges. Every Chief ^fen^ftom 
Justice today finds it extremely difficult to induce leading t h e Bar. 
members of the Bar to accept a judgeship. The salary of 
a judge has been cut down. The pension he would get 
on retirement in terms of the value of money today would 
afford him a bare maintenance. Therefore, the only reason 
why a member of the Bar would accept a judgeship today 
would be because a judgeship would give him a certain 
status and dignity and would give greater leisure than he 
would have had if he had continued at the Bar. If the 
privileges enjoyed by the judges are to be further whittled 
down, the High Courts of the future will have to be manned 
either wholly by judges from the servcie or recruited from 
members of the Bar occupying the second line. In 
England, all parties are agreed in maintaining the rights 
and privileges of judges because they realise that the High 
Court can only function properly, provided the judges are 
recruited from the best talent available at the Bar. 

64. Even so we realise that in the context of the present Two hund- 
times, when all the sections of the nation are called upon red working 
to work harder than before, the judges cannot lag behind in ** 
in responding to this call. Therefore, some reduction in year ‘ 

the vacations is inevitable. We think that all the High 
Courts should immediately give effect to the proposals of 
the High Court Arrears Committee that the number of the 
working days of the High Court should not be less than 
two hundred. We wish to make it clear that the work 
during these two hundred days should be judicial work in 
Court and the working time should be of five hours. We 
say this because in some High Courts, Judges do not sit for 
five hours in Court and do administrative work or retire 
to their chambers to dictate judgments. Judgments should, 
if possible be pronounced forthwith by dictation in open 
courts on the conclusion of the case or if a further consi¬ 
deration is required they should be reserved over the week¬ 
end. Once this target of working 200 days is achieved, it 
must be left to each High Court to decide how its vacation 
should be arranged. 

65. We have learnt with considerable misgiving of the Legislation 
reported proposal of Government to introduce legislation to regulate 
fixing the vacation of the High Courts. We think that such undesirable!* 
legislation would be highly objectionable in principle. It u 

would constitute a serious interference with the independ¬ 
ence of the High Courts and a grave encroachment upon 
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*the right of the Chief Justice and the Judges to regulate 
the affairs of the High Court. This legislation may well 
constitute a precedent for other legislation in future, by 
which Parliament may attempt more and more to interfere 
with the working of the High Courts. We need hardly 
emphasize that the independence of the judiciary in India 
depends upoo the strength, status and prestige of the High 
Court and nothing should be done to lead the public to 
think that the High Courts are nothing more than a depart¬ 
ment of Government. 

It may also be pointed out that legislation may compel 
Judges to sit in court for a certain number of days; it can¬ 
not provide for how much work they should do during 
those days or the quality of work they should turn out. 
These are matters which must, in the ultimate analysis, be 
determined by the conscience and good sense of the judges 
and it is only a sense of public duty and a lively conscious¬ 
ness of the high status and dignity of their office and its 
responsibilities that must make the Judges of the High 
Court realise that heavy arrears in a Court are a blot on the 
fair name of the judicial administration and in many cases 
a denial of justice to the citizen. We are sure that if an 
appeal is made to the High Courts to arrange their 
vacations so as to achieve the target we have indicated, the 
appeal will meet with a ready response. 

of 66. The question of hours of work in the High Courts 
has been the subject of some comment. It appears that 
normally the working hours of the High Courts in certain 
States like Andhra Pradesh and Madras are five and a 
quarter hours; in some other States, the Courts work for 
five hours while in one of tl^e High Courts the working 
hours are only four. In our view, having regard to the 
nature of the work which the High Court Judges do, it 
would not be reasonable to expect them to work in court 
for a oeriod longer than five hours a day. The Courts 
which are working for less than five hours a day should 
forthwith bring up their working hours to five. It has to 
be remembered that apart from work in Court, Judges do 
a great deal of work outside court hours in writing their 
judgments, examining authorities and reading papers 
relating to matters which are to come on for hearing before 
them. A certain number of judges have also in addition 
to the court and other work to do administrative w ork. All 
these considerations will have to be kept in mind in fixing 
the number of court hours. The Evershed Committee 
recommended a five-hour working days for the courts but 
it aiso recommended a reduction to enable the judges 
to read the paoers in advance. We have recommended 
elsewhere the general adoption of the practice of reading 
papers in advance without a reduction in the hours of 
court sittings. The acceptance of that recommendation 
would render the raising of the number of court working 
hours impracticable. 
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67. The question of the Courts not working on Saturdays 
has also excited comment. It. has been asked that at a 
time when the conditions in the country require every one 
to put forth his best effort why should the Judiciary not 

work on Saturdays-also. A comparison is drawn in this Saturday 
connection between Judges and Ministers and other officials sittings, 
working on Saturdays. The subordinate judiciary, it is 
pointed out, also works on Saturdays. This criticism, we 
think, misses the essential difference between the work 
done by executive officers or the subordinate judiciary 
and the superior Judiciary. The work of a Judge in the 
Supreme Court and the High Court calls for concentrated 
attention for a period of four and a half or five hours every¬ 
day. That is a very taxing effort; far more taxing than that 
involved in work of the other officials mentioned above. 

It has also to be remembered that in reaching his decision, 

the Judge has to act solely on his own responsibility. In 

many cases the Judge of the Superior Court is not only 

deciding the rights of particular parties but laying down 

the law which may bind the citizens in the Courts in that 

State in the case of a High Court and the whole country Not practi- 

in the case of the Supreme Court. It is but appropriate cable - 

that for the efficient discharge of this heavy responsibility, 

the Judge of the superior Court should have his Saturday 

free to himself to ponder over the cases pending decision 

and inform himself of the law in connection w r ith them. 

Those acquainted with the way in which the Judges of the 
Supreme Court and the High Courts work should be aware 
that Saturdays and Sundays are not free days for the 
Judges. Most of the Judges are to be found on Saturdays 
in the Court premises either working in the library or 
dictating judgments in cases in which hearings have 
finished. Some of them do similar work at their residence. 

Dictation of judgments and looking into papers relating to 
work for the ensuing week also consumes the larger part 
of a Sunday of these Judges. 

As we have said above it should be enough to fix a 
target of two hundred working days. Once the target is 
achieved, it should be left to the Courts to decide their 
vacations and free days. 

68. However, mere formal adherence to notified court 
hours is not enough. It has come to our notice during our 
visits to the vsfrious High Court centres that the notified 
working hours are not observed and judges frequently 
start their Court late or rise earlier than the closing time. 

Apart from the loss of judge-power occasioned by these 
lapses, such a practice lowers the dignity of the Court in 
the public eye. The public and the lawyers expect pun¬ 
ctuality above all from the Court. We may refer in this 
connection to the observations of Chief Justice Vander¬ 
bilt: 1 

“The most irritating delay of all to the lawyer and Punctuality, 
the layman alike is the delay of the judge- in getting 

‘Amriciri Bar Aisocisrixi journal 1954 p. *1. 
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on the bench in time in the morning. The jurors have 
to be there, the lawyers have to be there, and so do the 
litigants, the witnesses and the newspaper reporters— 
everybody except the judge. I am speaking only of 
my own state in the old days, and there are some New 
Jeresy lawyers here who know I am not exaggerating. 
You could hear peals of. laughter emanating from the 
judge’s chambers, and when His Honor emerged 
about half an hour later, he would seriously tell 
us he had been detained by important work in cham¬ 
bers. But you knew, despite Ms solemn assurance, that 
he had been listening to some story-teller recounting 
the jokes he would tell in his next speech.” 

While it may not be necessary to ring a bell to ensure punc¬ 
tuality as is done in at least two High Courts, much can 
be done in this regard by a Chief Justice possessing 
personality. 

69. The question of establishing an all-India cadre for 
Judges of the High Court with the incidence of a free 
transfer from one High Court to another has been pressed 
upon us by a substantial body of evidence. The importance 
of such a course was emphasized on two grounds. It was 
suggested that if a substantial number of Judges compos¬ 
ing High Courts in all the States were persons who came' 
from outside the State, it would greatly tend to develop 
a feeling of unity throughout the country and as the States 
Reorganization Commission has said “help in arresting 
parochial trends”. With this end in view the Commission 
recommended “that at least one third of the number of 
Judges in a High Court should consist of persons who are 
recruited from outside the State”. They also pointed out 
that the acceptance of their suggestion will have the 
advantage of extending the field of choice of High Court 
Judges and also the “advantage of regulating staffing of 
the higher Judiciary as far as possible on the same 
principles as in the case of Civil Service.” 1 The second 
ground on which a transferable cadre of Judges was sug¬ 
gested was that a judiciary so recruited would be more 
independent having less local connections. As a leading 
member of the Bar put it: 

“The large section of it (the Bar) to-day would 
applaud any move which makes the judiciary transfer¬ 
able because then these local considerations etc. 
established through contact in clubs, social societies 
etc. would just disappear. * * * * A transfer from 
different States and from time to time would at least 
have the effect of breaking up undesirable connec¬ 
tions”. 

A further consideration which affects the smaller High 
Courts and which tends largely in favour of the acceptance 


‘States Reorganisation Commission Report, page 233 ("para. S61). 
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of this suggestion is that these High Courts have ex¬ 
perienced difficulties in constituting Division Benches for 
hearing some cases as one or more of the Judges recruited 
from the State had been interested in the case at an earlier 
stage either as counsel or as a party or happened to be 
related to one or more of the litigants. In fact we found 
several cases on the files of the High Courts of Assam and 
Orissa undisposed of by reason of this difficulty. At the 
time we visited these States the strength of the High Court 
of Assam was two Judges and that of Orissa four Judges. 

70. Judges of the High Court are under article 222 of Ttynsfer- 

the Constitution transferable from one High Court to an- of 

other by the President after consultation with the Chief J 
Justice of India. This power has been rarely exercised. 

In fact some evidence before us stated that such a power 
was likely to affect the independence of the High Court 
judiciary inasmuch as State executive may make efforts to 
obtain the transfer of a judge who for some reason or other 
had not found favour with it. 

71. It is no doubt true that judges recruited from the Local con¬ 
state itself have local connections and probably know nections and 
some of the litigants whose cases come before them. We *g° eed for 
are dealing elsewhere generally with the need for the ers ‘ 
judges to keep themselves detached and mix less freely 

at clubs and social gatherings so that their contacts may 
not be such as to embarrass them in the discharge of their 
duties, and, what perhaps is more important, that the pub¬ 
lic may not consider that a judge may not be impartial by 
reason of his contacts or connections. It may be that in 
some cases the existence of such contacts and connections 
has led to a belief that justice has not been done as impar¬ 
tially as it should have been. 

72. We are, however, unable to say that as a whole, Free trans¬ 
members of the High Court judiciary recruited from within tys inad- 
the State have failed to maintain that attitude of detach- vlsable * 
ment and impartiality which is expected of them. Indeed, 

it would only be fair to them to say that by and large 
they have fully adhered to the traditions of their high 
office. It appears to us, therefore, that the argument based 
on the need for the judges to have less local connections 
has not much force. Even persons appointed to the High 
Court Bench from outside would in the course of a few 
months form connections in the State to which they are 
appointed though perhaps not to the same extent. It 
would, we think, be unjust to treat members of the Bar or 
the Service appointed to the High Court judiciary as sus¬ 
pects who need to be moved from place to place to keep 
them to correct standards. 

73. A unified cadre of High Court Judges with free Unified 
transfers all over the country would undoubtedly greatly c ? dre . d ?* 
help to break down the barriers of regionalism which un- i^ b f re c’ ut 
fortunately hold sway in many parts of the country. At transfers. 
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the same time we have to consider carefully the effect 
which the suggested measure would have on recruitment 
to the High Court bench from the Bar in a State. The local 
Bar has for years rightly been a recruiting ground for the 
High Court Bench and during recent years recruitment 
from the Bar has been on the increase. As far as we can 
visualize, the Bar must remain the main recruiting ground 
for the future. We have already dealt earlier with the 
difficulties which are at present being experienced in 
making selections of judges from the Bar and have sug¬ 
gested measures for making satisfactory selections from 
the Bar. We feel that the difficulty of recruiting leading 
men from the Bar will be greatly accentuated, if the accep¬ 
tance of a judgeship involves the probability of transfer 
from the home State to another State as an ordinary 
incident of that office. We are therefore averse to making 
a recommendation which is likely to affect adversely 
recruitment of competent persons from the local Bar. 

Outside 74. We are, however, suggesting elsewhere a scheme 

element. f or an All-India Judicial Service, which like the all-India 
Administrative Service, will supply members to the higher 
Judiciary of all States and be recruited on an All-India 
basis. If this recommendation is accepted, it will result 
in a certain number of service Judges of the High Courts 
being persons drawn from outside the State. It should also 
be possible, as has happened recently in some cases, to 
recruit as judges members of the Bar from outside the 
State. It sometimes happens in the smaller States that the 
local Bar has not men of outstanding stature who could 
be invited to be judges of the High Court. Even in the 
larger States it may become necessary on occasions to 
appoint persons with special knowledge and experience 
in certain branches of law. In such cases members of the 
Bar from outside the State majy be invited to the Bench. 
We have also recommended that where the senior-most 
puisne Judge does not have the very special qualifications 
needed by a Chief Justice, a Judge from outside the State 
should be appointed the Chief Justice. The recent creation 
of various zones in the country and the efforts to treat the 
Dointinents States forming part of these zones as one unit for various 
p \ purposes would, we hope, lead to the States forming part 

of each zone to be the recruiting ground for appointments 
to the High Court from the members of the Bar in these 
States. It is hoped that in this manner the expectation of 
the States Reorganisation Commission that at least one 
third of the High Court Judges would be persons drawn 
from outside the State will be realized. 

Aloofnea* 75. In the early British days and till very recently, the 

necessary in British and the Indian Judges maintained as a rule a tradi- 
judge*. tion of isolation and aloofness, declining to mix freely with 
members of the public and the executive at clubs and other 
social functions. That was the British tradition of the 
Judges living, in the words of Sir Winston Churchill, 
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“their whole lives * * * * within strict and rigid limits’ .* 
So zealous were these Judges to guard their independence 
and the public confidence in tn.eir impartiality, particularly 
in reference to the executive, that it was said of one High 
Court that the Chief Justice and Judges would not 
approach the precincts of the Government House. There 
was a comment that such an attitude was not justified 
and was unnecessarily rigid. On the other hand, tnere 
was a considerable body of opinion favouring the view 
that judges should remain in isolation. “But if it was an 
extreme position, it was an extreme position in the rignt 
direction because there might be an extreme position m 
the other direction, which would not be for the good of 
the State.” 2 


76. We have indeed in recent years reached what was Falling off 
called “an extreme position in the other direction”. Far in standards, 
from avoiding the precincts of the Government House, 

Judges have come to treat invitations from the Govern¬ 
ment House as “commands.” Newspapers tell us of Chief 
Justices and Judges being “granted” interviews by 
Ministers. Though a few Judges still maintain the old 
isolation, a large majority sees nothing incorrect in freely 
mixing with the executive. 

The attitude of judges in regard to contacts with the 
public seems also to have completely altered. It has 
become frequent for judges, newly appointed to the bench, 
to accept invitations to entertainment not only from 
representative associations but from individual members 
of the Bar and even from private citizens. We have been 
told of a High Court Judge appointed to the Supreme 
Court Bench being entertained at a party by a private 
citizen. Indeed, some individual members of the Bar 
seem to have made it a practice to entertain all incoming 
Judges. It was said in the evidence before us that these 
things “which used to happen in Delhi at one time” are 
now happening in other places. 

77. It appears to us that such behaviour by the judges Restraint 
must lead to a loss of the high respect in which the judges and d ‘g nit y 
should be held by the community. If the public is to give necessary ' 
profound respect to the judges, the judges should, by their 
conduct try and deserve it. Not by word or deed should 

they give cause for the belief that they do not deserve + he 
pedestal on which we expect the public to place them. It 
appears to us that not only in the performance of his duties 
but outside the Court as well, a Judge has to maintain an 


•Parliamentary Dehates (Hansard; House of Commons Debates, dated 
23 - 3 - 54 . Vol. 525, Col. 1061. 

»Shri C. C. Biswas, House of the People Debates, Vol. II, Part II 
Col. 2728. 
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Conduct on 
the Bench. 


aloofness amounting almost to self-imposed isolation. In 
the words of an eminent Statesman, Sir W. Churchill: 

“A form of life and conduct far more severe and 
restricted than that of ordinary people is required 
from Judges and, though unwritten, has been most 
strictly observed. They are at once privileged and 
restricted. They have to present a continuous aspect 
of dignity and conduct.” 1 2 

It has to be realised that if the public is to believe that 
justice is being impartially administered, judges cannot 
rub shoulders with one and all in a manner which any 
other person may do. Their public activities and even 
their pronouncements outside the Court have to be 
consistent with the isolation which their office demands 
The lapse in the observance of these essential rules o’ 
conduct has undoubtedly, in some measure, affected th( 
prestige of the judges in the public eye. 

In the United States, the Bar, alive to the dignity ant 
conduct which should be maintained, has formulated 
what have been called the “Canons of Judicial Ethics” 
The Judges in our country have followed the unwritter 
British Code of Conduct which is not the less strict b> 
reason of it not being written. 

78. The unwritten code of conduct which governs £ 
Judge applies to him in a greater degree in the 
performance of his duties on the bench. In the course of 
the evidence we were told of some Judges taking toe 
aggressive a part in the course of trials, sometimes taking 
upon themselves the task of questioning witnesses and 
frequently interrupting the arguments of counsel. The 
adoption of such a course cannot fail to have an unfortu¬ 
nate effect on the Bar and the .litigating public. It has 
been said: 

“A Judge who intervenes too much could drain 
the case of all joy from the point of view of the 
advocate who whether he had won or lost comes out 
of the court an exhausted person.” 

Though intervention in order to appreciate counsel’s 
argument is necessary and desirable, a volley of questions 
repeatedly asked may lead the advocate entirely off the 
track and ruin his argument. Undue interruption is not 
unusual particularly in case of Advocate-Judges in the 
Supreme Court and the High Courts. We do not for a 
moment suggest that the Court should not control the pro¬ 
ceedings by asking counsel to restrict his arguments to the 
points which really arise and to avoid repetition. If such 
a control were not practised, we would have the other 


1 Pacliamentary Debates (Hansard) House of Commons Debates, dated 

2 3 - 3-54 Vol. 525, Col. 1062. 

a In 1924 by the American 7 ! ir Association and amended from time to 

time. 
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extreme in which very often senior counsel indulge in 
prolix and repetitious arguments without interruption by 
judges. In this matter, we have to strike the golden 
mean between the “talkative” judge and a judge of “the 
strong silent type”. The part which a Judge has to play 
has been aptly described by the Court of Appeal in the 
following words: 1 

“The Judge’s part in all this is to hearken to the 
evidence, only himself asking questions of witnesses 
when it is necessary to clear up any point that has 
been overlooked or left obscure ; to see that the advo¬ 
cates behave themselves seemly and keep to the rules 
laid down by law; to exclude irrelevancies and 
discourage repetition; to make sure by wise inter¬ 
vention that he follows the points that the advocates 
are making and can assess' their worth: and at the 
end to make up his mind where the truth lies. If he 
goes beyond this, he drops the mantle of a Judge and 
assumes the robe of an advocate ; and the change does 
not become him well. Lord Bacon spoke right when 
he said that patience and gravity of bearing is an 
essential part of justice ; and an over-speaking Judge 
is no well-tuned cymbol.” 

79. On the Chief Justice will fall the responsibility of Role of the 
utilising the judge-power at his disposal to its optimum J u3tice * 
capacity. Each Court will, in the nature of things, 
consist of quick Judges and slow Judges, judges with 
experience in certain classes of work and others. As 
■stated by Chief Justice Vanderbilt: 3 

“Every judge if he is to do his best should be 
assigned wherever possible the kind of judicial business 
in which he excels”. 

There may be Judges who have not had enough training Best utilisa- 
in criminal work and dislike it. The disposal by such tion of > ud 8 e 
Judges of criminal work is bound to be slow and unsatis- F ° wer * 
factory. The same results will follow if a Judge familiar 
with criminal work is put on to dispose of the civil file. 

These matters are of particular importance as we have in 
many High Courts matters of a specialised nature like the 
income-tax and sales-tax references. We found that in 
some of the High Courts, these considerations were being 
completely disregarded, so that matters were dragging on 
at a considerable length before Judges unaccustomed to 
deal with them. 

In the present state of congestion of the files in the High Senior 
Courts it is also essential that each Court should make use Judges to 
of its most experienced and competent Judges to deal with t<^ a| . with 
admissions. If matters are examined carefully at the uiralssIon ' 
admission stage and only deserving cases admitted there 


'Jones v. National Coal Board 1957, 2 AH E. R. 154 at p. iso. 
The Challenge of Law Reform, p. 87. 
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Administra¬ 
tive duties 
of the High 
Court. 


Benches of 
High Courts. 


will be a great saving in the time of the court. The figures 
that have been placed before us show tl>at a large percent¬ 
age of matters admitted—in some cases as much as 70 or 
80 per cent—are eventually dismissed. A careful exami¬ 
nation of these matters at the admission stage and the 
weeding out of cases which have no merit in them, would 
obviously lead not only to a saving in the judge-power but 
also a saving of considerable expense to the litigants. A 
strong and capable judge dealing with admissions could, 
after a careful hearing at the admission stage, restrict the 
matters admitted to cases which really deserve a reconsi¬ 
deration. 

80. It should^not be forgotten that one of the most 
important duties which a High Court performs is the 
administrative duty of supervising the work of the sub¬ 
ordinate courts. The subordinate judiciary in the S'.ate 
can function with efficiency only if the High Court seriously 
scrutinizes the work of subordinate judicial officers, 
attends to the needs of subordinate courts like the 
provision of court-houses, the transfer of judges, the 
supply of law books and the" like. Our inquiries have 
revealed that the importance of these duties is not recog¬ 
nised and that they are neglected in some of the High 
Courts. Indeed, views have been expressed in some 
quarters that the High Courts’ function ends with the 
disposal of the cases pending before them and that the 
supervision of the lower judiciary and the imparting of 
a tone to the judicial administration in the whole State 
by a watchful supervision of the subordinate courts is no 
part of the legitimate function of the High Court. Such 
a view is entirely erroneous. It should not be difficult 
for the High Court to perform its administrative duties if 
the work of supervision over subordinate courts is distri¬ 
buted among several judges, there being an overall super¬ 
vision on general questions by the Court as a whole. It 
appears to us that the laxity of supervision by the High 
Court has in a large measure contributed to a considerable 
decline in the efficiency of the subordinate judiciary, in 
some of the States. 

81. We had earlier occasion to make a Report 1 on the 
desirability of the High Court of a State sitting in benches 
at different places in the State. We then reached the 
conclusion that the efficiency of the administration of 
justice should be the paramount consideration governing 
this matter and that this consideration weighed over¬ 
whelmingly against the creation of benches of the High 
Courts. The structure and composition of the Courts 
should not be permitted to be influenced by political 
considerations. That this has happened in the past in 
certain cases can be no valid ground for the extension of 
that policy. We are of the view xnat we should firmly 


l Fourth Report of the Law Commission. 
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set our face against the constitution or creation of benches. 
Such a course would lead to an impairment of the efficiency 
of the High Court with the inevitable consequence of the 
lowering of the standards of administration of justice. 
Since the Report was made, we have visited all the princi¬ 
pal centres where the High Courts sit and the evidence 
given before us has confirmed us in the view taken by us 
in that Report. We re-affirm the reasons given and the 
conclusions stated in that Report in regard to this 
question. 

82. Our conclusions regarding High Courts may be 
summarised as follows :— 

(1) There has been a large increase of arrears in 
the High Courts and disposals have fallen short of 
what they should be in a properly regulated court. 

(2) The arrears can be partly attributed to the 
increase in both the normal work of the High Court 
and also the expansion of its special jurisdiction under 
various Acts. 

(3) The coming into force of the Constitution has 
also greatly added to the work of the High Courts. 

(4) The strength of the High Courts was not 
increased in time to prevent the arrears from accumu¬ 
lating. 

(5) Any proposals made by the Chief Justice of a 
State for increasing the strength of the High Court, 
if it has the concurrence of the Chief Justice of India, 
should be accepted without demur or delay. 

(6) The difficulty arising from a shortage of 
judges has been aggravated by the delays in making 
appointments to vacancies as have occurred. 

(7) The frequent deputation of Judges for non¬ 
judicial work without the provision of a substitute is 
also responsible for the High Courts being under¬ 
manned and if such deputation is likely to last for a 
substantial period of time, arrangements should be 
made to appoint a substitute. 

(8) Many unsatisfactory appointments have been 
made to the High Courts on political, regional and 
communal or other grounds with the result' that the 
fittest men have not been appointed. This has 
resulted in a diminution in the out-turn of work of the 
Judges. 

(9) These unsatisfactory appointments have been 
made notwithstanding the fact that in the vast 
majority of cases, appointments have been concurred 
in by the Chief Justice of the Hjgh Court and the 
Chief Justice of India. 


Summary of 
recommen¬ 
dations. 
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(10) Consultation with the State executive is 
necessary before appointments are made to the High 
Court. 

(11) While it should be open to the State executive 
to express its own opinion on a name proposed by the 
Chief Justice, it should not be open to it to propose 
a nominee of its own and forward it to the Centre. 

(12) The role of the State executive should be 
confined to making its remarks about the nominee 
proposed by the Chief Justice and if necessary asking 
the Chief Justice to make a fresh recommendation. 

(13) It would be advisable for the Chief Justice 
of a State to send a copy of his recommendation direct 
to the Chief Justice of India to avoid delays. 

(14) Article 217 of the Constitution should be 
amended to provide that a Judge of a High Court 
should be appointed only on the recommendation of 
the Chief Justice of that State and with the 
concurrence of the Chief Justice of India. 

(15) The senior puisne Judge should not be auto¬ 
matically appointed as the Chief Justice unless he 
possesses the qualifications we have referred to. 

(16) While there is no need to have a rule that the 
Chief Justice of a State shall always be from outside 
the State, yet when a vacancy arises in the office of 
the Chief Justice of a High Court, the fittest person 
should be selected, if necessary from outside. 

(16A) The appointment of the Chief Justice of a 
High Court should be with the concurrence of the 
Chief Justice of India. 

(17) The decreasing respect in governmental 
circles for the judiciary and the courts has to some 
extent made recruitment to the High Court bench 
difficult. 

-(18) Ill-informed criticism of the judiciary by 
responsible persons has adversely affected its prestige. 

(19) The existing salaries of High Court Judges 
are not so inadequate as to deter competent men from 
accepting judgeships, except perhaps in Calcutta and 
Bombay. 

■ (20) The difficulty caused by the low salaries of 

judges can be counteracted by offering judgeships to 
rising junior members of the Bar at a comparatively 
early age. 

(21) However, indiscriminate invitations to junior 
members of the Bar overlooking the claims of seniors 
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tend to destroy respect for the Judges and subse¬ 
quently deter competent seniors from accepting judge- 
ships. 

(22) There should be a convention or condition of 
service that a High Court Judge should not decline to 
accept the office of a Supreme Court Judge if called 
upon to do so. 

(23) The retiring age of High Court Judges should 
be raised to sixty-five, in the case of appointments to 
be made hereafter. 

(24) The pension of the Chief Justice of a State 
High Court should be fixed at Rs. 2,000 per month and 
that of a Puisne Judge at Rs. 1,750 per month for 12 
years of service. 

(25) The Judges of the High Court should be 
allowed to draw their full salary for the period for 
which they are entitled to leave on full allowances 
and half salary for the period of leave on half 
allowances. 

(26) High Court Judges should not be permitted 
to practise in any court after retirement. 

(27) The Constitution should be amended to bar 
a Judge of a High Court from accepting any employ¬ 
ment other than as a Judge of the Supreme Court after 
retirement either under the Union or under the State. 

(28) Sub-clause (a) of clause 2 of article 217 
should be amended so as to permit the appointment to 
the High Court of only those judicial officers who have 
exercised for at least three years judicial functions as a 
district judge. 

(29) The permanent strength of the High Courts 
should be refixed after taking into consideration the 
recent increase of their work. 

(30) The strength so fixed should be reviewed at 
intervals of two to three years. 

(31) All proceedings pending in a High Court 
beyond the period specified in paragraph 54 ante should 
be classified as arrears. 

(32) Additional Judges should be appointed for the 
sole purpose of clearing these arrears within a period 
of two years. 

(33) Such Judges should not be diverted to the 
disposal of current work. These additional Judges 
should be appointed from amongst the most competent 
persons available at the Bar or in the service. 
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(34) For the purposes of such recruitment the 
entire country should be treated as one unit. 

(35) An effort should be made to persuade suit¬ 
able senior practitioners to accept judgeships for at 
least a short period as a public duty. 

(36) An ad hoc body presided over by the Chief 
Justice of India should be created to draw up a panel 
of names of persons suitable for appointment to the 
High Court. 

(37) Legislation should be immediatelyundertaken 
for transferring all First Appeals valued below 
Rs. 10,000 now pending in the High Courts to the 
district courts. 

(38) The measures set out in detail by us in the 
Chapter on Civil Appeals to meet the situation created 
by such transfer should be undertaken. 

(39) The available judge-power of the High Courts 
should be conserved and used in an economic manner 
by increasing the power of Single Judges and resorting 
to other methods which we have set out in detail else¬ 
where. 

(40) The Judges should be assigned to deal with 
those branches of work in which they are most compe¬ 
tent. 

(41) The work of admission should be entrusted 
to senior and specially competent Judges. 

(42) Cases should be admitted only after careful 
scrutiny. 

(43) The High Courts should work for at least 200 
days in the year. Once this is done, it should be for 
the High Courts to regulate their vacations as they 
think best. 

(44) Legislation ror regulating the vacations of the 
High Courts is undesirable. 

(45) The Judges should sit in court and do judicial 
work for at least five hours on every working day. 

(46) Judges should not be required to sit in court 
on Saturdays as these are not really free days for 
them. 

(47) The Judges of the High Courts should set an 
example of strict punctuality on the bench. 

(48) The practice of retiring to chambers for 
dictating judgments or doing administrative work 
during court hours is not desirable. 

(49) It is not desirable to have an all-India' cadre of 
High Court Judges in the sense that Judges should be 
easily transferable from one High Court to another. 
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(50) The other measures suggested by us should 
however suffice to bring Judges from various parts of 
the country to the' bench of one High Court. 

(51) The zones might serve as a common recruiting 
ground for the Judges of the High Courts in that zone. 

(52) Judges should bear in mind that their office 
demands from them a certain reserve and restraint in 
their social life. 

(53) While Judges should control the hearing of 
the case they should guard themselves against interven¬ 
ing too much and too often. 

( 54 ) The High Court Judges should realise that 
the task of supervision and control of subordinate 
courts, that is, administrative work is a very important 
branch of their duties. 

(55) Setting up of benches of the High Court at 
different centres in a State is undesirable. 



Comparative table shornng the institutions of certain categories of proceedings in the High Court of some States during the years 1945, 

1950 and 1955 
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1955 x 58 2014 1596 1061 1372 1001 282 1080 1165 2967 1650 The abbreviation 

“ N. A. ” stands 
for “ Not avail¬ 
able.” 
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7 — HIGH COURTS— original side 

Original ju- 1 . The three chartered High Courts of Calcutta, Madras 
dsdiction of an( j g om bay exercise ordinary original civil judisdiction 
Courts 'In within the respective limits of the three presidency towns, 
the presi- The source of their original jurisdiction is to be found in 
dency towns, the Indian High Courts Act of 1861 and in the Letters 
Patent of 1865. In addition to their ordinary original civil 
jurisdiction, the High Courts also exercise original jurisdic¬ 
tion in admiralty, matrimonial, testamentary matters and 
intestate succession. 

In Calcutta. In Calcutta, the local limits of the High Court’s jurisdic¬ 
tion extend over a small but highly important part of the 
city which is surrounded by the Circular Road. Alipore 
is the judicial headquarters of the 24-Parganas district, a 
separate judicial district although lying within the limits 
of the Calcutta Municipal Corporation; while Howrah 
which is also a separate judicial district has a separate 
municipality. Thus, in Calcutta there are three different 
civil and criminal jurisdictions operating in different areas 
of the same city. 

In Madras In Bombay, the ordinary original civil jurisdiction of 
and Bombay, the High Court extends to Greater Bombay as defined in 
the Greater Bombay Laws and the Bombay High Court 
(Declaration of Limits) Act, 1945. In Madras also, the 
original jurisdiction of the High Court extends over the 
territorial limits of the municipal corporation of the city 
of Madras. 

Under the Letters Patent, the three High Courts had 
ordinary original civil jurisdiction in all matters irrespec¬ 
tive of value except those cognisable exclusively by the 
Presidency Small Cause Courts. On the criminal side, the 
High Courts were also the courts of session to which offen¬ 
ders accused of serious crimes committed within their res¬ 
pective territorial limits could be committed for trial. 

2. Inroads were made upon the ordinary original civil 
jurisdiction of the three High Courts with the establish- 
Establishment ment at different times of the City Civil Courts in the three 
of City Civil presidency towns. Madras took the lead in restricting the 
Courts. original jurisdiction of the High Court by the establishment 
of a civil court for the city of Madras as early as 1892. 
The Madras City Civil Court started with jurisdiction in 
respect of suits or other proceedings of a civil nature not 
exceeding Rs. 2,500 in value. This limit was gradually 
raised until it reached Rs. 10,000 in 1950-51. By Madras 
Act X of 1955 it has been further raised to Rs. 50,000 so 
that the original jurisdiction of the Madras High Court is 
now confined only to matters exceeding Rs. 50,000 in value. 
In Bombay, the city civil court for Greater Bombay came 
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into existence with the passing of Bombay City Civil Court 
Act of 1948. The jurisdiction of this Court was initially 
Rs. 10,000 and was raised to Rs. 25,000 with effect from the 
20th January 1950. In Calcutta, the city civil court was 
established in 1957 in exercise of the powers given to the 
State Government under Section 3 of the City Civil Court 
Act of 1953. The pecuniary jurisdiction of the city civil 
court is limited to suits and proceedings not exceeding 
Rs. 10,000 in value excepting certain types of suits com¬ 
pendiously described as ‘commercial causes’ in respect of 
which its jurisdiction is restricted to suits and proceedings 
not exceeding Rs. 5,000 in value. This Court has, how¬ 
ever, no jurisdiction in respect of suits and proceedings 
relating to or arising out of mortgages or charges or liens 
on immovable property or suits relating to or arising out, 
of endowments. 

3. A controversial question relating to administration of 
justice in the presidency towns is whether the original nal side, 
civil jurisdiction of the three High Courts should continue 
unrestricted as it was before the establishment of the city 

civil courts or whether it should be restricted, as it has 
been, since the establishment of these courts. Views have 
also been expressed advocating the total abolition of this 
jurisdiction. These questions are closely connected with 
the examination of the way in which the city civil courts 
in the three presidency towns have functioned since their 
establishment. 

We have given this matter our earnest attention ami 
have elicited the opinions of leading members of the original 
and appellate side Bar in all the three towns of Calcutta, 

Madras and Bombay. The opinion amongst the legal pro¬ 
fession has been and is sharply divided. Representatives 
of those who practise on the original side as also the 
representatives of the attorney’s profession have maintained 
that the continuance of the original civil jurisdiction of 
the High Court is necessary in the interests of the high 
standards of judicial administration in these cities and that 
the trading and commercial communities who form the 
bulk of litigants on the original civil side of the High Courts 
are in favour of its retention. A contrary view has been 
expressed by some of the advocates on the appellate side 
and those practising in the subordinate courts in whose 
opinion the original side is “an anachronism which has 
outlived its usefulness and should therefore be abolished 
in its entirety.” 1 

4. The arguments of persons who are opposed to the S,Ution? ^ 
retention of the original side may be summed up thus: — 

The administration of justice in the presidency towns as 
well as in the mofussil should follow a uniform pattern. 


1 Report of the Judicial Reforms Committee for the State of West 
Bengal, page 8. 

122 M. of Law—8. 
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There is no reason why a litigant in Calcutta, Madras or 
Bombay should have the privilege of having his cases 
decided by a High Court Judge when the same privilege is 
denied to a litigant in the mofussil. Further, the nature of 
litigation both in the cities and the mofussil is generally 
the same. There is, for instance, no difference between a 
suit on a mortgage or on a promissory note instituted in a 
mofussil court and a like one filed in the High Court. This 
is an additional reason for bringing the system of adminis- 
Unifonnity tration of justice in the presidency towns on a par with that 
of expense. p reva iii n g i n the mofussil. It was also stated that the 
High Court should only be a court of appeal and that the 
time of its highly paid judges should not be consumed in 
hearing original cases some of which would be of a small 
value and of an unimportant nature. The costs of litiga¬ 
tion on the original side where the dual system of attorney 
and counsel is compulsory were said to be very heavy and 
beyond the capacity of the average litigant. A complaint 
was also made against the “complex and archaic procedure” 
which is followed on the original side. 1 
f 5. The question whether the original side of the Calcutta 

thfTrevor High Court should be retained was referred for considera- 
Harries tion to the Judicial Reforms Committee for the State of 
Committee. West Bengal. That Committee reached the conclusion 

“after giving the matter the fullest consideration” . 

“that the Original Side of this Court should not be abolished 
in its entirety. We are convinced that there is a genuine 
demand for it particularly in the commercial community 
and its abolition would be a real loss to the litigant public 
of Calcutta.” 2 

6 . We have examined all the arguments for and against 
f*° the retention of the original civil jurisdiction of the three 

tor abolition. Courts and we do not feel that satisfactory reasons 

have been shown for its complete abolition. We are con¬ 
scious that the judicial power of the High Courts need not 
and should not be spent over cases which though not 
technically be small cause claims yet are in fact petty 
cases; we agree that for the disposal of such simpler cases 
of a low valuation, a cheaper tribunal is both necessary 
and desirable. But that principle has already been accepted 
by the establishment of the city civil courts in Calcutta, 
Madras and Bombay. But the argument that the adminis¬ 
tration of justice in the three presidency towns should bt 
placed on a par with the system in the mofussil by a total 
abolition of the High Court’s original civil jurisdiction 
seems to us to demand uniformity at the expense of 
efficiency where it is really needed and where the.litiganl 

1 It must be stated, however, that this complaint was directed only a 
the Rules of the Calcutta High Court.The rules of practice and procedure 
on the original side in both the Bombay and Madras High Courts have been 
revised and simplified from time to time and no comment was directed against 
them. 

* Report, page 15. 
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*has persistently expressed himself in favour of its main¬ 
tenance. It is argued with a great deal of emphasis that 
there is scarcely any difference between a suit, for instance, 
based on a promissory note or on a mortgage filed in the 
High Court and a similar suit filed in the court of subordi¬ 
nate judge in the district. Why then, it is asked, should 
the litigant in the mofussil not have the same privilege of 
liaving his case decided by the High Court? Alternatively, 
it is questioned, why should the litigant in Calcutta, Madras 
and Bombay have the advantage of a cheaper tribunal 
which his opposite number in the mofussil has not? 


7. These arguments overlook the basic fact which has The value 
been conceded even by the opponents of the continuance of the origi- 
of the original civil jurisdiction of the High Courts in the M Sl c ‘ 
■presidency towns that the administration of justice on the 
original side of that court is far more efficient than that in 
the corresponding courts in the mofussil. This is only 
natural as the tribunal in bringing its mind to bear upon 
the disputes in the cities is far better equipped and better 
trained than any tribunal in the mofussil. What then is 
the justification for depriving the litigants of this efficient 
system and the efficient tribunal, the benefit of which they 
have .enjoyed for over a century? Are we out, in the name 
of uniformity, to lower the standards of our administration 
of justice? This demand for a levelling down, as it were, 

•so as to downgrade the litigant in the city to the level of 
the litigant in the mofussil is the more surprising in view 
■of litigants in the city repeatedly expressing willingness 
to pay any additional costs that they may have to bear by 
reason of the continuation of the prevailing system. If Levelling 
financial and other conditions permit, we would feel justified down un¬ 
in giving the litigant in the mofussil a better deal by giving desirable, 
him a more efficient system and a more efficient tribunal 
The case, if any, should be for a levelling up and not for a 
levelling down of judicial efficiency. 


8 . The higher cost involved in the payment of the higher Richer co«t 
remuneration to High Court Judges to deal with disputes justified, 
which are being dealt with in the mofussil by lower paid 
subordinate judges can be justified on two grounds. We 
have noticed elsewhere the surplus revenue which States 
make out of the Administration of Justice. In view of this 
surplus, the reason for economy in the remuneration of 
judges does not appear to us to have much substance. It 
has further to be remembered that the manner in which 
an efficient High Court Judge deals with a money claim or 
commercial cause or any other suit, always provides a useful 
model which both the judiciary and the Bar in the mofussil 
can copy with advantage. It would be detrimental to the 
sound administration of justice to destroy such models as 
now exist in the three presidency towns. 


9, The High Court in the exercise of its original civil 
jurisdiction does not ordinarily deal with suits on simple 
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pronotes or mortgages executed by village agriculturists 
and written by indigenous village bondwriters or suits for 
declaratory and consequential relief or possession of 
agricultural land or houses as in the mofussil. A very 
large proportion of the work particularly in Calcutta and 
Bombay comes under the compendious term “commercial 
causes . These are claims for money arising out of the 
daily transactions of merchants, bankers, traders, large 
usiness and financial houses, and corporations. They 
relate to the construction of mercantile and technical docu¬ 
ments drafted by trained attorneys, to the export and import 
of merchandise, to contracts of affreightment and carriage 
of goods by land, contracts of insurance, banking agency 
mercantile usage infringement of trade marks ’and like 
matters In the Calcutta High Court, 3,686 and 3,535 suits 
?^e ™ on the ori S inal side respectively in 1955 and 
1956. They were of the following classes: 

Nature of suit 

Suits for money or movable property 

including commercial suits. 

Suits for immovable property. 

Suit for specific relief. 

Mortgage suits. 

Testamentary suits. 

Matrimonial suits. 

Admiralty suits. 

Other suits. 


1955 

1956 

2,201 

2,194 

2 

7 

36 

31 

J 59 

72 

17 

JO 

34 

33 

5 

I 

* 1,232 

** 1,187 

3,686 

3,535 


These figures indicate that a substantial volume of litigation 
on the original side arises out of commercial causes. The 
administration reports of the Madras and Bombay High 
Courts do not give a similar classification of original suits, 
but we were informed by witnesses that a majority of suits, 
on the original side in those places was of a commercial 
nature. It cannot be controverted that the trained advo¬ 
cates and attorneys who practise on the original side and 
the Judges presiding on the original side constitute a most 
efficient system for quick and satisfactory disposal of the 
highly intricate litigation arising in these large industrial 
and commercial cities. 


10. It might be argued that even if these be the facts, 
it is not necessary that the High Court should try such 
cases. They can be dealt with satisfactorily by a sufficient 
number of the judges of the city civil court recruited from 
members of the Bar practising exclusively on the original 
side and having experience of that class of work. This is. 

•Includes 4 suits under the Hindu Marriage Act. 

♦♦Includes 21 suits under the Hindu Marriage Act. 
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true only upto a point and its acceptance is implicit in the 
creation of the city civil court with a limited jurisdiction. 

It is difficult to recruit suitable members of the Bar to be 
judges of the city civil court. In Madras, the principal 
Judge of the city civil court is a senior district judge while 
all the other judges are members of the State Judicial 
Service. In Calcutta also, the newly established city civil 
court has judges all of whom are district judges. Only in 
Bombay, a fairly large proportion of the judges of the city 
civil court is from members of the Bar. The rest are senior 
district judges. 

The pay of a judge of the city civil court in Bombay is, 
however, higher than that of a district judge. The principal 
judge is paid Rs. 2,500 per month and other judges Rs. 2,000 
per month with the additional privilege that in the case of 
the principal judge the age of superannuation is extended 
to sixty years. Even sa, there have been instances in 
Bombay of city civil court judges having resigned and 
resumed practice on the original side after serving for a 
few years. The difficulties experienced in recruiting suit¬ 
able members of the Bar to the High Court Bench in 
Calcutta and Bombay in particular have been brought to 
our notice and referred to by us elsewhere. The problem 
of finding the right type of judges for dealing with cases of 
the type described above will become more acute if the 
original civil jurisdiction of the three High Courts is 
abolished and transferred to the city civil courts. 

11. One important fact needs also to be remembered Rctcmia* 
that the litigant public in Calcutta and Bombay is in f avol Jf!! 1 
favour of the retention of the High Courts’ original civil common** 
jurisdiction because it has greater confidence in the High community. 
Courts. The Trevor Harries Committee in West Bengal 
had before it the views of all the Chambers of Commerce 
in Calcutta. The representatives of some of them also 
appeared before the Committee and made it clear that 
all the associations except one desired the continuance 
of the High Court’s jurisdiction for various reasons. The 
Committee said: 

“We have tried to consider this question of the 
continuance or abolition of the Original Side purely 
from the point of view of the litigant public and 
we have not allowed our minds to be influenced by 
the probable effect of our views on the interests of the 
various classes of Advocates and Attorneys and Soli¬ 
citors. Practitioners are servants of the litigant 
public and their interests must be subordinate to the 
interests of the litigants. We have approached the 
question from the point of view of efficiency, expedi¬ 
tion and expense and having given the matter our most 
careful consideration we are of opinion that the Origi¬ 
nal Side of the Calcutta High Court should not be 
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abolished but should continue to function and have 
exclusive jurisdiction over particular classes of cases” 1 

In Bombay also, the opinion of the commercial com¬ 
munity has generally been in favour of the retention by 
the High Court of its original civil jurisdiction. A lead¬ 
ing member of the Bombay Bar stated: 

‘‘It cannot be disputed that the confidence which 
the public has in the High Court—I believe it will 
long continue—cannot be inspired by Judges whose 
tenure is not the tenure of the High Court Judge.” 


Extension 
of original 
jurisdiction. 


Desirable 
but not 
practicable. 


Another very senior member of the Bar in Bombay 
stated that the litigation on the original side was mostly 
commercial litigation and that the city civil court had 
been established in spite of the opposition of the 
Chambers of Commerce of Bombay. The litigants’ con¬ 
fidence in the original side of the Hi'gh Court is reflected 
in the very small number of original side appeals from 
decrees passed by a single Judge on the original side. It 
is probable that the appeals brought from an inferior 
court to which the original jurisdiction of the High 
Court may be transferred in toto would considerably 
exceed the appellate work that now arises out of the same 
category of cases disposed of on the original side. If that, 
happens, a cheaper tribunal would by no means be a 
measure of economy either for the litigant or for the 
State. 

12. It might be suggested in this connection that con¬ 
fidence in the justice administered by the High Court is 
not restricted to the litigant in the presidency towns and 
that even litigants outside these towns share such con¬ 
fidence. Why then on principle, should not the areas of 
the State outside the three presidency towns be included, 
in the High Court’s original jurisdiction, at least in res¬ 
pect of cases exceeding a certain valuation, say Rs. 20,000?" 
If such a measure were within the bounds of practical 
possibility* it would certainly be a change which we 
would favour. But it needs little thought to envisage 
the practical difficulties involved in such ai proposal. 
Apart from an increase in the work in the High Courts, 
which requires additional judges, the hardship and incon¬ 
venience in bringing to the High Courts, original suits 
from distant mofussil areas would far outweigh the ad¬ 
vantages pf the original side and defeat the principle of 
justice being brought as near the litigant as possible. It 
would also mean to the mofussil litigant the heavy costs of 
travel from his town to the seat of the High Court and 
of bringing his witnesses and possibly his legal advisers 
also. It would, therefore, be /neither prudent nor practi¬ 
cable to thrust upon the mofussil litigant the luxury of 
having his original cases decided by the High Court. 


1 Report, page 12. 
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13. A further argument advanced in support of the Original Side 
abolition of the original jurisdiction is that the system ^^ 10n 
obtaining on the original side is expensive and that the 

cost of litigation on the original side far exceeds the cost 
in the courts of the districts or in the city civil courts. It 
should be remembered that in the city civil courts and 
other subordinate courts ad valorem court fees are pay¬ 
able whereas on the original side of the three High Courts 
no such fees were payable until very recently. The ad 
valorem scale of court fees was introduced on the original 
side of the Madras High Court from 1950 and in Bombay 
also ad valorem court fees became payable on the original 
side soon after the establishment of the city ctvil court. So 
far, therefore, as the payment of court fees are concerned, 
the High Court and the other courts have been brought on 
the same level. The Calcutta High Court still retains a low 
scale of court fees on the original side. There is, however, 
no clear evidence which can lead us to a definite conclusion 
that the costs which a litigant has to incur on the original not 
side are generally higher than those incufred by a litigant cxces8rve ‘ 
in the same class of suit or proceeding in the district court 
or in the city civil court. In fact, we were told by witness¬ 
es having experience of the original side work both in 
Bombay and Madras that the twin objectives of making 
litigation cheaper and of ensuring greater despatch with 
which the city civil courts had been created had by no 
means been achieved and that on the contrary while the 
costs had not diminished, long delays occurred in the 
disposal of cases in the city civil courts. 

14. The attack against the original side on the ground The dual 
of excessive costs arises mainly from the existence of the 8ystein- 
dual system which requires the employment of two sets 

of lawyers, namely, the advocate and the attorney. We 
have dealt with the question of disproportionate costs 
which the dual system is alleged to involve in the Chapter 
on the Bar. We do not wish to repeat here what has been 
stated there. Dealing with this charge the All India Bar 
Committee stated in its report: 

“There is a good deal of controversy as to whether 
the costs on the Original Side of the High Courts are 
really heavier than the costs actually incurred on the 

Appellate Side or in the District Courts- .. The 

costs charged by the Advocates on the Appellate Side 
or by the Advocates or Pleaders in the District or other 
Subordinate Courts have no reasonable relation what¬ 
ever to the costs calculated on the basis of the Court- 
Fees Act. In Harries Committee’s Report is given an 
instance where in a suit pending before a District 
Judge the costs allowed amounted to Rs. 3,900 whereas 
it transpired in the case that the actual costs of the liti¬ 
gation of the plaintiffs were over Rs. 72,000. On the 
Original Side there is a system of taxation and it is 
known how much the client had to pajr the Solicitor, 
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whereas on the Appellate Side and in the Subordinate 
Courts there is no scale of fee fixed by the court which 
the client has' to pay to the Advocate or Pleader. It 
cannot therefore be said with any amount of certainty 
that the costs of a litigant on the Original Side are in 
excess of the costs which a litigant in the District 
Court actually incurs. In any case, if the costs are 
heavy by reason of the dual system, then the remedy 
lies in minimising the costs and not in putting an end to 
the system itself. 1 

The same view was expressed by the Trevor Harries 
Committee as regards the Original Side of the Calcutta 
High Court: 

“It is said that the cost of litigation on the Origi¬ 
nal Side far exceeds that in the district courts. Costs 
on the Original Side are subject to strict taxation and 
no Attorney or Solicitor can recover from his client 
any sum greater than the costs allowed on taxation. 
In the mofussil and indeed on the Appellate Side of 
the Court the costs of litigation are very different from 
the costs allowed under orders of this Court. It is 
admitted on all harids that the costs allowed to liti¬ 
gants in the mofussil and oh the Appellate Side of this 
Court bear no relation whatsoever to the actual costs 
incurred. It is therefore extremely difficult to say with 
certainty what the costs of a suit in the mofussil or 
the costs of an appeal on the Appellate Side of this 
Court really are. The costs allowed by the rules of 
this Court form a very small percentage of the costs 
actually incurred and for which the parties are 
liable.” 2 

The costs are said to be excessive because of the double 
set of legal practitioners required on the original side. So 
far, however, as the attorney is concerned, elaborate rules 
have been made for the taxation of costs not only between 
party and party but also between attorney and client 
whereas on the appellate side or in the district and subordi¬ 
nate courts no rules exist for the taxation of costs between 
advocate and client. In the case of a dispute between the 
attorney and the client as regards the former’s costs, the 
attorney’s bill is laid for taxation before the Taxing Master 
and the attorney can recover from the client only such 
costs as are allowed by the Taxing Master according to the 
rules made by the High Court in that behalf. The High 
Courts have made rules reducing the costs from time to 
time. In the Rules of the Calcutta High Court, there is a 
provision for taxation on a reduced scale in mortgage suits 
in which the total sum due towards principal does not 
exceed Rs. 4,000 and in suits for partition of property not 

1 Report, page 31, paragraph 7S. 

• Report pages io-ii. 
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exceeding Rs. 20,000 in value. The Rules of the Bombay 
High Court go a step further and provide for quantification 
of costs in various kinds of suits and proceedings instead 
of costs being calculated on items of work done by the 
attorney. Similarly, in the taxation of costs between party 
and party, the costs of attendance of Counsel in all matters 
where attorneys have a right of audience are not allowed 
unless the Judge certifies that it was a fit case for employ¬ 
ment of Counsel. Rule 89 of Chapter VI of the Bombay 
High Court, Original Side Rules contains a long list of 
matters disposed of by a chamber judge in which attorneys 
can be heard and costs of Counsel in attendance are not 
allowed as between party and party. In Madras, with the 
levy of uniform ad valorem court fees in the High Court as 
well as in the city civil court and the non-existence of the 
dual system, it makes little difference to the litigant in the 
matter of costs whether the suit is dealt with in the city 
civil court or on the original side of the High Court. 

15. We are not, therefore, inclined to accept the viewcoatB.Mt 
that the abolition of the original side is justified on the excwifre. 
ground of excessive costs. As a matter of fact, with the 
establishment of the city civil courts in Bombay and Madras, 
matter involving Rs. 25,000 and Rs. 50,000 or less have been 

taken away from the original side of the High Courts. As 
we have stated earlier, whether the creation of such courts 
has conferred any benefit upon the litigant or not is a 
matter on which there is a considerable difference of 
■opinion. But as the All India Bar Committee has pointed 
out, the point to be noted is that the cases that now remain 
in the Bombay High Court and also in the Madras High 
Court are of a very substantial value and the parties to 
these suits can well afford to pay for the efficient service 
they prefer to have. 

16. As stated earlier, the difficulty of archaic procedural Archaic 
rules and the resulting delay in the costs was brought to proctx, “* 6 
our notice in regard to the original side of the Calcutta original ride 
High Court. That is not a matter of fundamental import- to bo *e- 
ance. The High Court at Calcutta can take steps to revise taino *- 

-its rules so that the clumsy and dilatory procedures may 
be removed as has been done in Madras and Bombay. We 
are, therefore, of the opinion that the original side of the 
Calcutta, Bombay and Madras High Courts should not be 
abolished but should be retained. 

17. We have incidentally referred to the city civil courts City dril 
in the three presidency towns while dealing with the court “* 
original civil jurisdiction of the High Courts. We are satis¬ 
fied that for the disposal of cases not exceeding Rs. 10,000 

in value, a court of this type is desirable and necessary. 

Whatever be the criticism against such courts, their creation 
is now a fait accompli and it will be a retrograde step to 
abolish them altogether. There is, however, a strong 
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current of opinion against the sudden increase in the juris¬ 
diction of the city civil courts in recent years—from 
Rs. 10,000 to Rs. 25,000 in Bombay and to Rs. 50,000 in 
Madras. In Calcutta, the court has come into existence 
only since February 1957 with a very limited jurisdiction 
and it is too early to judge the results of its working. We 
shall, however, examine the working of these courts in 
Madras and Bombay since the increase in their jurisdiction. 


18. In Madras, it was strongly pressed upon us that the 
increase in the city civil court’s jurisdiction had not resulted 
either in the reduction of costs to the litigant or in the 
quicker disposal of suits; that on the contrary, while costs 
had not been reduced, long delays had occurred in the dis¬ 
posal of cases in that court. It was said that the only 
benefit which the court had conferred was upon the State 
by enabling it to effect a saving in the remuneration of the 
judiciary. So far as costs are concerned, court fees at 
uniform ad valorem rates are now payable in the High 
Court as well as in the city civil court. The dual system 
which in Calcutta and Bombay is held responsible for the 
alleged higher costs on the original side does not prevail 
in Madras. With the sudden increase in the jurisdiction of 
the city civil court from Rs. 10,000 to Rs. 50,000, the bulk 
of the original side work was taken away from the High 
Court and transferred to the city civil court with the result 
that the lawyers who were till then practising exclusively 
on the original side had moved to the latter. This they 
could do with ease because in Madras (as in Bombay) the 
city civil court is located in the premises of the High Court 
itself. Even so, as described to us by a senior advocate on 
the original side, not only were there long delays and 
unmethodical work in the city civil court but the pro¬ 
gress even of the work in respect of which the High Court 
still retained its original jurisdiction had considerably 
slowed down. When the jurisdiction of the city civil court 
was Rs. 10,000, it was presided over by one or two judges; 
but their number was increased to about eight judges when 
the jurisdiction was raised to Rs. 50,000. What happens 
on any day before a judge of the City Civil Court has thus 
been described to us: 


“There is a huge pile of papers there and about 
35 or 40 suits are posted for final disposal. They are 
all called on, and sometimes the learned Judge gives 
a fresh date and adjourns about 20 of them. Then he 
keeps 9 or 10 of them in the hope that he will be able 
to finish them off in the day but at about 4 or 5 o’clock 
he finds that he could not finish them and (the parties 
in) those which are not finished are relieved and asked 
to come again and invariably it happens in each court 
that there will be four, five or even six part : heard 
cases every day.” 
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19. As regards the original side of the High Court, a 
senior practitioner explained that as, in addition to the 
original suits above Rs. 50,000, the High Court has to deal 
with matters arising under the Banking Companies Act, 
the Insolvency Act, guardianship matters, liquidation 
matters and the like, the lawyers practising on the original 
side have to keep moving between that court and the city 
civil court. It was said that “the very object of attempt¬ 
ing to save the time of the High Court has been defeated.” 
The Bar, we were told, had made a representation to 
Government against the sudden increase in the city civil 
court’s jurisdiction but Government’s reply was not 
encouraging. The Bar was told that it was more a matter 
of sentiment than anything else and that the view of the 
Government was that litigants in Madras should not have 
the privilege of having their cases decided by the High 
Court, which the mofussal litigants did not have. 


20. In Bombay, the principal judge of the City Civil in Bombay- 
Court placed, before us some elaborately worked-out statis¬ 
tics to show that the delays in his court were due mainly 
to the insufficient number of Judges. The contrary view 
was, however, expressed by representatives of the original 
side Bar who pressed for a restoration of the High Court’s 
original jurisdiction in matters exceeding Rs. 10,000 in 
value. The court started in 1948 with four judges. TJie 
number was increased to six in 1951 after the jurisdiction 
was raised to Rs. 25,000 and from 1955 onwards nine judges 
are working in that court. In spite of this increase, accord¬ 
ing to the evidence of the principal judge, heavy arrears 
had accumulated at the end of 1956. The principal judge 
did not state that the delay was due to the original side 
procedure which is followed in the city civil court. On 
the contrary, hid view was that that procedure led to 
expedition. His main complaint, however, was that 
although there had been a sudden rise in the number of 
institutions since 1951, there had been no corresponding 
increase in the number of judges. The principal judge 
gave us figures which are furnished in the accompanying 
Table (Table I) showing the average disposal of ordinary 
civil suits per day. However, the accompanying compara¬ 
tive Table (Table II) seems to indicate that shortage of 
judges may not be the only reason for the delay in the 
city civil court. The proportion of uncontested and contest¬ 
ed cases to the total number of suits disposed of in the city 
civil court and in the High Court must be specially noted. 

Normally, only three judges sit on the original side to 
dispose of not only all ordinary civil suits but all other 
proceedings arising on the original side including company 
matters, land acquisition references and testamentary and 
matrimonial suits. The suits in the High Court which, 
would be of more than Rs. 25,000 in value are likely to be 
more strenuously contested. A comparision of the two 
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Norn_This Table does not include the average disposal per day in respect of matters under Arbitration Act, Public Trust Act, Displaced 

Persons (Debts Adjustment) Act, etc. and the matters required to be disposed by a Judge sitting in chambers under the rules of the 
Bombay City Civil Court. 


Comparative Table shotting the institution, disposal and pendency of original suits in the City Civil Court, Bombay and the High Court, Bombay (jn exercise 

of its ordinary original civil jurisdiction) during the years 1953 , 1954 and 1955 
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Tables will show, however, that the increase in the juris¬ 
diction of the city civil court has not led to quicker dis¬ 
posal of cases but has, on the contrary, caused greater 
delays. Although the city civil court follows the original 
side procedure, the dual system is not compulsory in that 
court. The principal judge explained to us that only about 
thirty per cent of the work in the city civil court was done 
by the members of the original side Bar. Thirty per cent 
of the work was attended to by practitioners who had 
migrated from the small cause court and another thirty 
per cent by. practitioners who were displaced persons. He 
also admitted that judges of the city civil court experi¬ 
enced difficulty in controlling counsel with the same degree 
of firmness as the High Court and that if the evidence or 
the arguments were sought to be restricted, criticisms 
were levelled against the judges that they tried to brow¬ 
beat the witnesses or that they wanted a compromise of 
the case. Whatever be the reasons, from the evidence 
available to us, we are led to the conclusion that the 
increase in the jurisdiction of the city civil court from 
Rs. 10,000 to Rs. 25,000 has not resulted in either the 
cheapening of litigation or in quicker disposal. 

21. We are of the view that the High Court’s jurisdic¬ 
tion should be restored in all cases exceeding Rs. 10,000 in 
value. The number of such cases between Rs. 10,000 and 
Rs. 25,000 is not very large as will be seen from the 
following Table: 

Table showing the number of suits instituted in the City 
Civil Court, Bombay, valued between Rs. 10,000 and 
Rs. 25,000 and the number of such suits pending disposal as 
on the 1st February 1957. 


Year 

Instituted 

Suits pending as on 



1 st February, 19S7 

1950 

46 

Nil 

1951 

541 

20 

1952 

493 

15 

1953 

461 

79 

1954 

514 

179 

1955 

504 

205 

1956 

464 

250 


3023 

748 


In Calcutta. 22. Although the city civil court has been functioning 
Raising ju- m Calcutta since February 1957, its jurisdiction is very 
risdiction much lower than in Madras and in Bombay, being only 
of city civil upto five thousand rupees in commercial causes. It is 
court. true that opinion of commercial institutions in Bengal to 
which we have already referred was insistent on their liti- 
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gation being dealt with exclusively by the High Court. It 
was this insistence which led the West Bengal Judicial 
Reforms Committee to recommend that the city civil 
court’s jurisdiction in commercial cases should not exceed 
five thousand rupees. We have, however, in another place, 
examined the extraordinary conditions that prevail on the 
original side of the High Court in Calcutta notwithstanding 
the increase in the strength of that court from time to 
time. Year by year, till 1956, the number of institutions 
has been considerably in excess of the number of disposals 
with the result that in 1953, the number of one-year old 
suits pending on the original side of the Calcutta High 
Court was over nine thousand. In view of this state of 
affairs, we think it is imperative that that court should be 
relieved even of commercial suits upto the value of ten 
thousand rupees. This measure may also be supported on 
the ground that having regard to the fall in the value of 
money, stakes in suits upto the amount of ten thousand 
rupees in the presidency towns cannot be said to be large. 
The small cause courts in Calcutta and Bombay have juris¬ 
diction extending upto two and three thousand rupees. 
We would, therefore, recommend that the city civil court, 
•Calcutta, be also invested with jurisdiction to deal with 
suits of value not exceeding Rs. 10,000 including suits on 
mortgage. 

We further recommend that suits not exceeding that 
value at present pending in the High Court be transferred 
to the city civil court for disposal by an appropriate legis¬ 
lative measure. When the City Civil Court Act was passed 
in Bengal in 1953, provision was made in it prohibiting 
transfer to that court of pending litigation in the High 
Court within the limits of the jurisdiction conferred on the 
city civil court. This was rather unfortunate. The 
evidence before us disclosed that the Act which was passed 
in 1953 had come into force only early in 1957. We have 
been informed that the court had to carry on only with 
new institutions and that some of the judges of that court 
were without work. The transfer of cases pending in the 
High Court, which we have recommended, will appreci¬ 
ably relieve congestion in the High Court and find work 
for the judges of the city civil court. 

23. Our recommendations can be summarised as 
“follows:— 


(1) The High Courts of Calcutta, Madras and 
Bombay should continue to exercise their ordinary 
original civil jurisdiction. 

(2) Such jurisdiction should extend to all matters 
exceeding Rs. 10,000 in value. 

(3) The jurisdiction of the city civil courts in 
Madras and Bombay should be reduced to Rs. 10,000. 


Transfer of 
pending 
suits to that 
court. 


Summary of 
recommen¬ 
dations. 




( 4 ) The restrictions upon the jurisdiction of the 
Calcutta City Civil Court as to commercial causes and 
mortgage suits should be abolished and that court 
should be empowered to try cases of all types upto a. 
value not exceeding Rs. 10,000. 

(5) All cases pending on the original side of the 
Calcutta High Court falling within the jurisdiction 
of the city civil court should be transferred to the- 

latter. 



8—ADEQUACY OF JUDICIAL STRENGTH 


1. Laws’ delays are proverbial and perhaps, as old as Laws de¬ 

law itself. One reads of them in Herodotus. Complaints la y». 
about them are at present being loddly voiced in Europe ‘•£ at ‘ n ’ 
and Amercia. co mplaints. 

rjmm 

2. In an organized society, it is in the interest of the I ?P“2 nce 
citizens as well as the State that the disputes which go to 

the law courts for adjudication, should be decided within of cases, 
a reasonable time, so as to give certainty and definiteness 
to rights and obligations. If the course of a trial is inordi¬ 
nately long, the chances of miscarriage of justice and the 
expenses of litigation increase alike. Delays result in wit¬ 
nesses being unable to testify correctly to events which may 
have faded in their memory, and sometimes in their being 
won over by the opponent. Relief granted to an aggrieved 
party after a lapse of years loses,,much of its value and 
sometimes becomes totally infructuoqs. Such is the basis 
of the ubiquity of the comment “Justice delayed is justice 
denied”. 

But speedy justice does not mean a ha§$y or even a 
summary dispensation of justice by persons not qualified 
to administer it. What has to be ensured is that the deter¬ 
mination of facts in controversy and the application to the 
facts so determined of the appropriate legal principles 
should not be unduly delayed. Applying these standards, 
there is great scope for improvement in the working of our 
judicial machinery. 

3. It is inevitable that the preparation of a case, before Tun® 
it is finally heard by the court, should take Some time. Our 
system of trials, as in England and in U.S.A, contemplates preliminary 
a full discovery of facts before the trial. Therefore, a large steps, 
number of preliminary steps, like the service of process 

which brings the contending parties together, the filing of 
written statements, inspection, interrogatories, the giving 
of further particulars, the filing of documents which are 
designed to ensure a full discovery of facts and preventing 
surprise, the framing of issues so that the matters for the 
determination of the court rpay be crystalised, have- all to 
be gone through before a case becomes ripe for hearing and 
can be put on the list of “ready cases” for trial. These 
steps are essential to,;an orderly search for truth. These 
stages in the career of a suit necessarily mean time. When 
the suit is ready for hearing, time has-to be given to the 
parties to produce their evidence so as to enable the court 
to investigate fully into their rights and liabilities. 
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Time lae 
inevitable. 


Possible to 
lay down 
time limits. 


Time limits 
in civil 
cases. 


In criminal 
cases. 


Standards 

arbitrary. 


Figures of 

average 

duration. 


4. The final adjudication of the dispute must, therefore, 
involve a certain lapse of time from the date of its being 
brought before the court. The time so taken will depend 
on several factors, such as, the nature of the suit, the num¬ 
ber of parties and witnesses, the competence of the presid¬ 
ing officers and so forth. We must not forget that however 
similar the facts of two cases may be, every case is entitled 
to individual attention for its satisfactory disposal and any 
“mass production” methods or “assembly line techniques” 
in the disposal of cases would be utterly incompatible with 
a sound administration of justice. Nevertheless, taking 
into account the normal time required for its various 
stages, a proceeding should be capable of being disposed 
of in a given length of time. Broadly speaking, therefore, 
we think, it should be possible to lay down limits of time 
within which judicial proceedings of various classes should, 
if our system of administration of justice is to function 
with efficiency, be normally brought to a conclusion in 
the courts in which they are instituted. 

5. Having regard to the general course of judicial work 
in civil courts, normally, a regular contested suit in a 
munsif’s court should be disposed of within a year and 
in a subordinate judge’s court within one year and a half; 
small cause suits should be disposed of within three 
rqonths, regular Contested appeals in district courts within 
six months and miscellaneous civil appeals in such courts, 
within three months. 

6. We are of the view, that criminal cases in magisterial 
courts should be disposed of within two months and com¬ 
mittal proceedings within six weeks from the date of the 
apprehension of the accused. Sessions cases should be dis¬ 
posed of within three months from the date of the appre¬ 
hension of the accused. Criminal appeals and revisions 
should be disposed of within two months in the court of 
session and within six months in the High Court from the 
date of their institution. 

7. No doubt there is some degree of arbitrariness about 
the standards we suggest but, in the nature of things, that 
cannot be avoided. It may, however, be stated that the 
standards laid down by us are in a way based on actual 
experience as these standards have been achieved in some 
of the States. 

8. We give below a comparative Table showing the 
average duration of various kinds of contested matters in 
different classes of courts in the various States in India, 
during the years 1953 to 1955. We have not received the 
administration reports for the year 1955 from all the States, 
but wherever possible, we have made use of the figures 
made available to us. 



TabU t honing average duration in days of contested suits and contested civil appeals in the courts of munsifs, subordinate fudges and district 

judges in the various States for the years 1953-55 
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Madhy* Pradesh O.S- 3 *i O.S-336 406 522 .. 562 588. 251 249 .. 

S.C-234 S.C-343 

Orissa O.S-489 O.S-561 O.S-597 O.S-566 O.S-678 O.S-754 869 816 779 469 581 645 612 628 656 

S.C-170 S.C-232 S.C-252 S.C-306 S.C-377 S.C-359 

(a) la Bombay, the figures of average duration of full trial cases relate to both the court* of civil judge*, senior division and civil judge*, junior 
diviaioa. 



Punjab . .. .. O.S-285 O.S-238 O.S-224 301 195 252 

S.C-86 S.C-82 S.C-85 
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It will be noticed that the figures of average duration 
vary in different States and during different years even in 
the same State. Taking, for example, regular contested 
suits in munsif’s courts, the average duration in Andhra 
Pradesh is about one year, in West Bengal about fourteen 
months, in Madras fourteen months to two years, in ‘Uttar 
Pradesh fifteen to eighteen months, in Orissa sixteen to 
twenty months, in Bombay' aboiife.* fifteen to twenty-two 
months and in Madhya Pradesh ten to eleven months. The 
average duration of a contested case in subordinate judges’ 
courts is higher, because cases of higher value which are 
often complicated are usually tried in these courts. Thus, 
in Andhra Pradesh the average duration of regular con¬ 
tested suits in subordinate judges’ courts ranges from 
seventeen to twenty months, in Madhya Pradesh fourteen 
to seventeen months, in Uttar Pradesh about seventeen to 
twenty months, in West Bengal eighteen to twenty-three 
months, in Madras about twenty to twenty-four months 
and in Bihar about twenty-four to twenty-five months. As 
regards the small cause matters, the average duration 
ranges from four to six months in Madras, four to seven 
months in Andhra Pradesh, six to seven months in Bihar, 
six to eight months in Kerala, six to nine months in West 
Bengal, four to eleven months in Assam, eight to nine 
months in Bombay and six to twelve months in Orissa. 

The average duration of regular civil contested appeals 
before district judges ranges from five to nine months in 
West Bengal, between ten to fifteen months in Andhra, 
between eleven to twenty-two months in Madras and 
seventeen to twenty-two months in Bihar. It is about ten 
months in Uttar Pradesh and about eight months in 
Madhya Pradesh. The average duration of such appeals 
in the coruts of subordinate judges is somewhat lower than 
in the district judges’ courts. 

9. The figures relating to average duration do not, how- a 
ever, necessarily give a correct picture of the state of affairs ing teat, 
in these States. If comparatively lighter suits are disposed 
of and heavier suits are allowed to remain pending, the 
figures of average duration may be relatively low. Again, 
if recently instituted suits are taken up in preference to 
older ones, the average duration will be lower. It is not 
uncommon on the part of the judicial officers to give pre¬ 
ference to lighter suits neglecting the more difficult ones, 
in order to satisfy the standards of minimum disposal of 
work prescribed by some High Courts. This will be 
evident from the Table relating to the age of pendency of 
regular suits in the subordinate courts in various States. 1 

The test of average duration is still more misleading 
in criminal matters as, in the calculation of it, there always 
enter a large number of disposals of petty matters which 
take very little time, being disposed of at the first hearing 
on a plea of guilty. 


1 Chapter on Delays. 
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It will be noticed that in civil matters the standards that: 
we have indicated are not difficult of fulfilment and, indeed,, 
largely our courts are not very far from these standards. 

We also give below a Table showing the average dura¬ 
tion in days of criminal cases in various classes of court* 
in -the different States during the years 1953—1955. A. 
scrutiny of this statement reveals, that barring a lew 
States, the time limits suggested by us for the disposal o£ 
criminal cases also are not difficult of achievement 



Tablt showing average duration in days of easts in various ciassts of courts during the years 1953-JJ 
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Mote.—T he figures given in this Table have been taken frojp the reports on the administration of justice published by th* High Courts of the 
respective States. 




136 


‘^d the standard time limits within 
judicial proceedings should be 
the first instance, we may pro- 
-*•«* regarded as “arrears”. We 
-““'f matters which have not been disposed of 

within the time limits prescribed should be treated as 
arrears . Thus, more than one year old suits in munsifs’ 
courts, more than one and a half year old suits in subordi¬ 
nate judges courts, small cause suits more than three 
months old, civil appeals more than six months’ old and 
miscellaneous appeals more than three months old, should 
be deemed to be “arrears”. 

Unfortunately, it appears that that is not the attitude 
°x some.of the High Courts. In Bihar, a subordinate iudi- 
cial officer is not required to explain the delay in the 
disposal 4)i a pending suit unless it is three years’ old; and 
m parts of Kerala, a suit is not considered an “old suit”* 
until its duration is five years. Such an attitude is clearly 
opposed to the sound administration of justice and needs 
to be corrected. 

X 

We set out below Tables showing separately the volume 
of work in the courts of munsifs, subordinate judges and 
district judges in the various States during the year 1956. 
Unfortunately, there are some discrepancies in the figures 
supplied to us. Besides, it has not been possible for the 
btatesvto give us figures of more than three months’ old 
small cause suits, more than six months’ old civil appeals 
and some other figures so as to enable us to estimate with 
accuracy the volume of arrears in our courts in the light 
of what we have defined to be “arrears”. But, we have 
been able to get figures of various classes of proceedings 
that are more than one year old, a scrutiny of which should 
give a fairly accurate idea of the magnitude of arrears in 
our courts. A comparison of the number of pending pro- 
ceednigs over a year old with those below one year gives 
us an idea of the volume of “arrears”. The greater the 
number of proceedings more than a year old, the larger 
the volume. of arrears. One has also to have regard in 
this connection to the total number of pending proceedings. 
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.—The figures given in this Table have been furnished to us by the High Courts of the respective States. 




Comparativ* Table showing tht institution, disposal and pendency of certain categories of civil proceedistgs in the courts of munsifs or officers of 

corresponding cadre in the various States for the year 1956—contd. 
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Comparative Table showing the institution, disposal and pendency of certain categories of civil proceedings in the courts of subordinate judges or officers 

of corresponding cadre in the various States in the year 1956 
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Comparative Table thawing the institution, disposal and pendency of certain categories of civil proceedings in ti e covrts of munsifs or officers 6 j 

corresponding cadre in the various States for the year 1956 
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■The figures given in this Table have been furnished by the High Courts of the respective States. 
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•—The figures given in this Table have been furnished by the High Courts of the respective States. 



Tdblt s oOing the different classes of civil proceedings instituted , disposed of and pending in the courts of the district judges in the various States in 

the Year 1956 
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New*.—The figure* given in thi» Table have been furnished by th* High Court* of the respective States. 





Comparative Table shotting the institution, disposal and pendency oj various categories of criminal proceedings in the 

Courts of Session in the various Stales in the year 1556. 
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Courts of 11. Taking the courts of munsifs first, it will be noticed^ 
that in all the States, except in Madhya Pradesh and 
judges. Rajasthan, the judicial officers have been able to keep 
Adequacy of pace with the current institution of regular suits. In some 
strength. of the States, the disposal has substantially exceeded 
institutions. As regards the small cause suits, except in 
Andhra Pradesh—where it fell short by three suits which 
may be ignored—Kerala and West Bengal, the Disposals 
have kept pace with the institutions. Taking next the 
subordinate judges’ courts, it would appear that in so far 
as regular suits are concerned, except in Assam, Kerala, 
Madhya Pradesh and Rajasthan, these courts have also 
been able to keep pace with current institutions. Likewise, 
in small cause suits also, except in Andhra Pradesh, 
Mysore, Orissa, Uttar Pradesh and West Bengal, these 
courts have, on the whole, been able to cope with institu¬ 
tions. These facts tend to show, that except in a few 
States, the existing strength of munsifs and subordinate 
judges, seems to be, on the whole, adequate to cope with 
the current file. We have dealt with this aspect of the 
matter in greater detail in our chapters dealing with 
individual States. 

12. The real problem requiring attention is the large 
volume of the pending old suits in the States, which seem 
to be the accumulations of the last many years. Taking 
the munsifs’ courts first, of the total number of pending 
suits, the percentage of more than one year old suits is 
seventy in Kerala, over fifty in Uttar Pradesh, forty-seven 
in Orissa and thirty-five in West Bengal. Similarly, the 
percentage of old suits in the courts of subordinate judges 
is sixty-two in West Bengal, sixty in Orissa, fifty-nine in 
U.P., fifty in Madras, fifty in Andhra, forty-four in Kerala, 
forty-two in Rajasthan. Elsewhere, we have also shown 
the age of pending regular suits as on the first January, 
1955, in subordinate courts in the various States, which 
reveals that quite a large number of suits has been pend¬ 
ing for many years. Thus, though the present strength of 
judicial officers might, broadly speaking, be said to be 
adequate to deal with the current file, intensive efforts 
are necessary to rid the files of the incubus of these old 
suits, which has assumed alarming proportions in several 
States. 


Old tuits 
in munsifs’ 
courts. 


In sub¬ 
ordinate 
judges’ 

courts. 


Strength 
adequate 
to cope with 
institutions 
but not 
arrears. 


13. The magnitude of the problem will appear in a 
truer light when we remember that, generally, out of the 
total disposal, only about twenty to twenty-five per cent 
of the suits are disposed of after full trial. The rest of the 
suits are disposed of without contest, and include cases 
summarily dismissed under Order IX of Civil Procedure 
Code or otherwise, suits decided ex-parte or on admission 
of the claim and suits compromised after the defendent 
has entered an appearance. The major part of the courts’ 
time is naturally taken by the disposal of contested cases. 
We have not been able to obtain detailed figures showing 
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the disposal of cases after full trial in various States 
during the year 1956. But we may broadly take the pro- disposals, 
portion of contested cases to be a fourth of the total num¬ 
ber of cases disposed of. Elsewhere, we have noted, that 
the uncontested suits are normally disposed of within 
one year. We can, therefore, rightly infer that the large 
number of suits pending over one year consists mainly of 
contested suits. Bearing in mind the rate at which judi¬ 
cial officers were able to dispose of contested cases during 
the year 1956, we have tried to calculate in the accom¬ 
panying Tables the number of years that will be needed strength 
to dispose of the pending old suits in the various States, necessary 
if the entire subordinate judiciary devoted the whole of j** 
its time solely to the disposal of these old cases. Column ™ 
five of these Tables shows the number of years that would 
be required for the disposal of these “old cases” and the 
serious proportions of the problem. No doubt, these cal¬ 
culations omit to consider various factors so that the esti¬ 
mates may err on either side. But these statements do 
help to give us a broad and roughly correct idea of the 
situation which has to be met. 

14. In regard to district judges’ courts also, the posi- 
tion is far from satisfactory. It is apparent from the two strength— 
Tables which show separately criminal and civil work inade-j ; 
done by them in various States during the year 1956, that q«*te. 
they have been unable to keep pace even with the current 



Table showing the number of years that would be taken by the existing strength of munsifs to clear off the arrears of old eases 
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Note. —The figure* given in columns 2 to 4 of this Table have been furnished by the High Courts of the respective States. 






Table showing the number of years that would be taken by the existing strength of subordinate judges to clear off the arrears of old 

regular stats 
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Need for 
temporary 
additional 
courts. 


Causes of 
accumula¬ 
tion of 
arrears. 

Delay in 
appoint¬ 
ment of 
additional 
judges. 


institutions in most States. The inference is irresistible 
that the existing strength of the higher judicial service is 
inadequate to deal even with the current file, much less 
with the arrears which seem to have been progressively 
accumulating in the course of the last few years. 

It has to be remembered that the district judge’s role 
is a very responsible one. He is the head of the district 
judiciary and in addition to his normal judicial work, the- 
primary responsibility for supervising and controlling the 
judicial work in the district also rests upon him. These 
form an extremely important part of his duties. Else¬ 
where, we have been at pains to emphasise the impera¬ 
tive need for very strict superintendence over the 
subordinate courts. If the district judge is to adequately 
discharge his duties of supervision and control, it is 
essential that he should be given relief in his judicial work. 
Unfortunately, the present trend is in the direction of an 
increase of his judicial work under various special Acts. 
It is abundantly clear, therefore, that the judiciary at the 
level of the district judges is heavily deficient in strengths 
in most of the States. 

15. Our conclusions on the statistical data surveyed by 
us may now be summarized: Firstly, in most of the States, 
the existing strength of civil judiciary at the level of 
munsifs and subordinate judges seems to be roughly 
adequate to deal with the current file. Secondly, at the 
level of district judges the judiciary is largely deficient in 
numbers, so that the existing strength is unable to cope 
even with the current institutions. Thirdly, the pendency 
of old suits is very high in most of the States. 

We are of the view that it is necessary to establish in 
most of these States temporary additional courts at all 
the three levels for such periods of time as may be 
necessary. To these temporary courts must be assigned 
exclusively the task of disposal of the old suits. 

It is difficult for us to estimate the number of 
temporary additional courts needed for each State. We 
feel that there should be an increase in the permanent 
strength of the higher jlidiciary at the district judge level 
in all the States. The extent of this addition to the 
permanent strength will have to be determined having 
regard to the conditions in each State. 

16. The root cause of the progressive accumulation of 
old cases in several States is that, in the past, in spite of 
the growing volume of work, the strength of the judiciary 
was not proportionately increased. The existing 
accumulation of arrears is also partly due to additional 
work thrown on judicial officers by recent legislation, 
The area of work to be covered by the judicial officers has 
been greatly widened. The Employees State Insurance 
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Act, Displaced Persons (Compensation and Rehabilita¬ 
tion) Act, the Administration of Evaeuee Property Act, 
the Land Reforms Acts and the Hindu Marriage Act, are 
some of the Acts which have brought fresh work to the 
judiciary even at its lower levels. The proceedings under 
these Acts are not treated as regular suits and the judicial 
officer seldom gets credit for the volume of work which 
he turns out under these heads. Attention to this special 
work, naturally, leads to the ordinary suits or appeals 
being kept aside and accumulated. We have referred to 
these facts in order to emphasize that the statistical data 
furnished by the administration reports do not always 
give a correct picture of the work which a judicial officer 
is called upon to do. All suits and proceedings other than 
regular suits and regular appeals appear to be classified 
under a miscellaneous head; and there is a tendency to 
assume that all miscellaneous work is of a lighter and 
easier description. In point of fact, most of such work is 
definitely not of that nature. 

17. The inadequacy of the strength of the subordinate 
judiciary has been pointed out by the various High Courts 
from time to time in their administration reports. The 
Madhya Pradesh High Court in its report for the year 
1954, on the administration of civil justice, attributed the 
rise in the average duration of cases among other things 
to “inevitable re-grouping of Courts, keeping of some 
Courts vacant for want of judges, heavy sessions and cri¬ 
minal work”. 1 In Uttar Pradesh, year after year, the 
High Court has observed, that the work in subordinate 
courts, both civil and criminal, has been increasing rapid¬ 
ly but the addition to the strength of judiciary has not 
kept pace with the increase in the volume of work. They 
have also pointed out that courts had frequently to be 
kept vacant for want of officers and that the judicial 
officers who were doing magisterial work were entrusted 
with other work with the result that they were unable to 
devote themselves to regular • trial work. In West Bengal 
also, the High Court has repeatedly referred to fee 
mounting arrears in subordinate courts, though it do not 
seem to have made specific observations as to the inade¬ 
quacy of the judicial officers in the annual administration 
reports. In Orissa, the delay in the disposal of pending 
cases was attributed to the availability of a lesser number 
of officers than was necessary. Similar observations have 
been made by the Patna High Court also. 

It is, therefore, abundantly clear that the inadequacy 
of judicial officers has been repeatedly brought to fee 
notice of State Governments through the administration 
reports issued by the High Courts. The High Courts have 
also from time to time made representations to the govern¬ 
ment seeking for an increase in the cadre of the subordinate 
judiciary. 


Increase of 
work. 


Persistent 
complaint* 
by High 
courts. 


l . Report, page 6. 



150 


Observations 18 . In Uttar Pradesh, the problem of inadequacy of? 
Tud in aJ strength received specific attention during the enquiry 

Reforms conducted by the Judicial Reforms Committee. The Corn- 
Committee. mittee observed: 

“As we will show hereafter, the civil judiciary is 
under-manned and consequently over-worked. Where- 
a Munsif previously handled a file of about 200 cases, 
he has now to deal with a file of even 700 or'800 cases. 
The condition in the courts of Civil Judges is no 
better.” 1 

In dealing with the strength of the judiciary, the Com¬ 
mittee stated:— 

“We are of the opinion that* considering the 
amount and nature of work that is coming before the - 
civil courts, the cadre should be substantially increas¬ 
ed as early as possible if the arrears, which 
are accumulating from day to day., are to be cleared! 
off. It may also be mentioned that besides this tem¬ 
porary phase of accumulated arrears, the work has- 
gone up both in volume and complexity and the old 
cadre of civil judicial officers will not be sufficient to- 
deal with the volume of work now coming before the- 
civil courts. What is required, therefore,' is a perma¬ 
nent increase in cadre and also some increase for the- 
time being to deal with the accumulated arrears. 
Civil work has been falling into arrears year by year 
since 1942. This is due to the fact that after the 
entry of Japan into the War and the enactment of a 
large number of new laws creating new offences, for 
example, under the Defence of India Act and Rules, 
criminal work to be done by Sessions Judges and 
Assistant Sessions Judges increased enormously with 
the result that these officers who are also District 
Judges and Civil Judges, were unable to give suffi¬ 
cient time for the disposal of civil work. This is clearly 
reflected in the figures of p'ending file of regular suits 
and civil appeals in the courts of District Judges and. 
Civil Judges. 

“It will be seen, therefore, that the number of 
pending suits in 1949 was almost double of the num¬ 
ber pending in 1942. Same is the case with appeals. 
The reason for this is that Civil Judges and District 
Judges have been busy in disposing of criminal work, 
with the result that many Civil Courts remained 
lying vacant and many a time Civil Judges were 
working as Assistant Sessions Judges without doing 
any appreciable civil work. The cadre could not un¬ 
fortunately be increased to cope with the increased 
criminal work thrown on Sessions and Assistant 
Sessions Judges in the last five years. Similarly the 
institution, which was just above 4,100 in 1942, has 

1 Report of the Uttar Pradesh Judicial Reforms Committee ( 1950 - 51 ? 
page 15. 
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gradually increased and was just above 5,900 in 1949, 
i.e. an increase of about 40 per cent in civil suits. Ins¬ 
titution of appeals also rose from -just over 2,200 in 
1942 to over 4,300 in 1945, but then it came down to 
2,900 in 1949. Even so, it is 25 per cent, above the 
figure for 1942. The reason why the number of 
appeals has come down since 1945 is that a number of 
Munsifs have had to be kept vacant and additional 
Munsifs’ Courts could not be created and the- Munsifs 
did thus not dispose of as much work as they should 
have done. Similarly, if we compare the figures in 
the Munsifs’ Courts, the state of affairs will be found 
to be the same.” 1 

Proceeding further, the Committee stated: 

“In recent times there has been a great increase 
in the duration of cases. This increase in duration in 
subordinate courts started some time after the 
beginning of the last war due, to a large extent, to the 
fact that very many new laws were introduced lead¬ 
ing to new types of cases both in the criminal and 
civil courts. Then came the transfer of power in 1947 
leading to a shortage in the cadre of officers required 
for the disposal of judicial work, the civil, criminal 
and revenue. There was also an increase in crimes 
and criminal work due to the troubles following in 
the .wake of the partition of 1947. This led to a sudden 
appointment of a large number of young men to 
make up the deficiency in the cadre with the natural 
result that the quality of the officers also deteriorated 
to a certain extent. It has resulted in a good percent¬ 
age of the cadre consisting of inexperienced officers 
of less than five years’ standing. Over and above 
this, there is no doubt that so far as the administra¬ 
tion of civil justice is concerned, there is an actual 
shortage of officers to carry on the day-to-day work. 
In old days a pending file of 200 was considered 
sufficient for a Munsif and whenever a file went above 
300 or so, an Additional Munsif was provided. In 
those circumstances, it was expected that a suit would 
not last for more than six months to a year in the 
Munsif’s court. At the present time, a pending file 
of 300 to 400 is not considered too high for a Munsif 
while some of them have a pending file of even 700 
to 800. In the case of Civil Judges 50 used to be a 
normal file but now it is generally over 100 and some¬ 
times even 200 or 400. No option is, therefore, left 
to the officer who fixes dates sometimes six months 
ahead and sometimes dates have to be fixed only for 
the fixation of dates. Adjournments cannot be avoid-* 
ed in this state of circumstances. Then if the file of 
an officer is overburdened, he has to deal with inter- 
locutary matters in a large number of cases every 

‘Report of the Uttar Pradesh Judicial Reforms Committee, page* 

0 - 21 . 
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day which occupies most of his time. The cases also 
become old and. it is common experience that with 
the duration of the case parties procure more volu¬ 
minous evidence and create greater complexities. It 
is, therefore, imperatively necessary before the entire 
administration of justice collapses because of the tre¬ 
mendous weight of arrears which cannot be cleared 
off,- to increase the cadre of judicial officers consider¬ 
ably to dispose of the work lying unattended.” 1 


Shri T. R. Misra, a former Judge of the Allahabad High 
Court who was a Member of the Committee made some 
important observations in his note of dissent: 

“There is an undoubted shortage of Judges and 
Magistrates and there is urgent need of making this 
shortage good as soon as possible. There should be 
one Munsif for a file of 250 Munsiff’s suits and one 
Civil Judge for a file of 75 or 80 Civil Judge’s regular 
suits. If Civil Judges are required to do criminal 
work also, extra officers should be provided. ... As 
far as I am aware the work in most of the courts is 
much too heavy for a single officer to cope with 
expeditiously and satisfactorily. Most of the Munsifs 
have a pending file of 500 to 1000 regular suits which 
means the work of two to four Munsifs. The crimi¬ 
nal work with District and Sessions Judges and Civil 
and Assistant Sessions Judges has also considerably 
increased. Partly owing to this increase and partly 
owing to the faulty manner in which it is arranged 
civil work is greatly dislocated causing much avoid¬ 
able trouble, expense and delay to the parties. So 
long as this heavy burden is not removed or appre¬ 
ciably lightened by the appointment of more officers. 
Government’s object to give cheap and speedy justice 
to the people of the State cannot be achieved.”* 

Inadequacy 19 . Very recently, the High Court of Allahabad has 
personnel ma( * e a reference to the Government of Uttar Pradesh 

Uttar emphasising the need for a considerable increase in the 
Pradesh. strength of the judicial officers. 


On the basis of statistics, the High Court found that 
in not less than sixteen districts there were more than one 
hundred sessions trials pending. Some of the courts had 
as many as two hundred to two hundred and twenty- 
seven sessions trials pending, and most of those cases 
were pending without a date for disposal having been 
fixed. The file in the courts was so heavy that there were 
many sessions trials including trials for offences punish¬ 
able under section 304, 395 or 397 in which no date for 
hearing could be fixed for at least a year. In several dis¬ 
tricts, over five hundred criminal appeals and revisions 


‘Report of the Uttar Pradesh Judicial Reforms Committee (1950-51), 
pages 21-22. 

% Ibid, page 127, 
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"were pending, of which nearly half had been pending for 
more than a year. On account of the heavy sessions work, 
the disposal of criminal appeals was almost casual. Even 
'criminal appeals were kept pending without a date being 
fixed for hearing. 

The position with regard to civil suits in the courts of 
civil judges was equally deplorable. Eor instance, out of 
four hundred and twelve suits triable by a civil judge in 
Agra, ninety had been pending for three years and 
seventy-eight for four years; out of three hundred and 
seventy-five in Meerut, seventy had been pending for 
three years; out of one hundred and forty-one in Mathura, 
fifty-one had been pending for two years and twenty- 
eight for three years. In many courts of civil judges and 
munsifs, there were so many regular suits ready for final 
hearing that dates could not be fixed for final disposal and 
some of them had to be adjourned sine die. The cause 
list of some of the munsifs showed that no dates for final 
disposal could be fixed within the next three months; for 
instance, one thousand five hundred and sixty-nine suits 
in Meerut, eleven hundred in Mathura, one thousand 
three hundred and seventy in Ghaziabad and other places 
had been adjourned sine die. Of these, a large number of 
suits had been pending for three years and four years. 
The position with regard to civil appeals was no better. 

The figures furnished by the High Court of Allahabad 
to the State Government afford ample support to the con-, 
elusions reached by the Judicial Reforms Committee of 
Uttar Pradesh as long back as 1952, that pending files of 
practically every judicial officer in that State was twice 
-or thrice of what it used to be formerly. 

The High Court has summed up the position as 
under:— 

“The existing strength of judicial officers in a 
district is sufficient to cope with the institution in 
only nine to ten districts; all other districts require 
additional help so that the disposal should not be less 
than the institution. Institution of civil suits is 
decreasing, largely as the result of a change in the 
law on account of which suits which were previously 
instituted in civil courts are now instituted in revenue 
courts; consequently, the number of existing officers 
in more districts may suffice to cope with the institu¬ 
tion in future. If no regard is to be had to this 
decrease in the institution (which has just now begun 
to be felt), it seems that about three hundred and 
fifty officers would be required to cope with the insti¬ 
tution as against the existing number of two hundred 
and sixty-five officers; in other words, about eighty- 
five officers more would be required to prevent the 
arrears increasing. With the expected decrease in 
the institution the number would be less, but some 
additional officers will be required. 
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In all other districts one officer or more would be 
required to clear off the arrears. No less than two 
hundred and seventy five officers would be required 
if the existing arrears were to be cleared off in one 
year; if they were to be cleared off in two years, the 
number of officers required would be one hundred 
and thirty seven. • •.... 

The largest number of officers required is in the 
court of Munsifs because the heaviest arrears are in 
suits triable by a Munsif. Roughly about half the 
number of officers required to clear off the arrears, 
should be Munsifs, the number of civil judges re¬ 
quired would be about half that of Munsifs and the 
number of Civil and Sessions Judges, about one- 
third.” 

The High Court proceeds to state— 

“The Court takes a very grave view of the delay 
with which cases are disposed of in civil courts and 
sessions courts. It reflects no credit on the administra¬ 
tion of justice that sessions trials (barring those for 
capital offences) take about a year and a half for dis¬ 
posal,, civil suits take more than a year for disposal in 
the trial court, civil appeals are not disposed of for two 
and three years and criminal appeals also take a long 
time for disposal. The delay in the disposal of a suit 
and a civil appeal means that the aggrieved party is 
left without any redress for many years. In many 
cases it would be hardly worthwhile filing a suit in a 
civil court for redress. If the administration of civil 
justice is not to be reduced to a farce, urgent measures 
are necessary to prevent the delay. The judicial 
officers are as a rule making the fullest use of their 
time and the Court does not think they can dispose of 
substantially more work. They are generally punctual 
in attendance and barring a few isolated cases they do 
full day's work every day. The accumulation of arrears 
is due mostly to inadequacy of officers of- all grades and 
the Court would urge Government to take into imme¬ 
diate consideration the question of increasing the 
numbers of officers of all grades.” 

The Court further observed: 

“There have been occasions when there has been 
considerable delay in the consideration of the proposal 
for filling up vacancies in the Lower Judicial Service 
and the Higher Judicial Service. Great delay has 
occurred in the past. For instance the Public Service 
Commission held examination for recruitment of 
officers in the Lower Judicial Service in January, 1956, 
but Government orders for their appointment were 
received in June 1957. The Court proposed on 28th 
November, 1955, the filling up of vacancies in the 
Higher Judicial Service, Government sanctioned the 
number of officers to be recruited on 20th April, 1956 
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the Selection Committee sent the list of candidates to 
Government on 17th July, 1956, and it was not until on 
27th April, 1957, that Government issued orders for 
their appointment and posting. The Court wrote on 
14th May, 1957, for re-employment of retired District 
and Sessions Judges and Government’s approval was 
received on 26th July, 1957.” 

20. Nor is this wanton neglect to maintain the judiciary 
at the requisite strength, a feature peculiar to the State <ft 
Uttar Pradesh. 


The Chief Justice of the Calcutta High Court in dealing inadequacy 
with the aspect of inadequacy of judicial personnel has of judicial^ 
observed:— personae , 


“There is undoubtedly great congestion of work in 
the subordinate courts and particularly at Alipore. 
Only a very small part of that congestion might have 
been avoided, but the bulk of it was bound to occur and 
it will continue to persist so long as the numerical 
strength of the subordinate judiciary is not adequately 
increased. Very recently the High Court, after a care¬ 
ful consideration of the actual needs, recommended that 
the strength of the Higher Judicial Service, including 
the deputation posts comprised therein, should be raised 
from 36 to 62, but the State Government agreed to 
increase it by only 9 members. At Alipore particularly, 
the civil work of the Additional District Judges and 
Subordinate Judges holding the powers of Assistant 
Sessions Judges is continuously interrupted by their 
having to preside over Sessions trials.” 

The learned Chief Justice went on to observe that in 
view of the increasing pressure of judicial work, it has 
been found impossible to spare judges for inspection work. 
He further stated: — 


in Wejt^ 
Bengal., 


“The cadre of each of the two Services ‘(The 
West Bengal Higher Judicial Service and the West 
Bengal Civil Service (Judicial)’ includes a number of 
deputation posts which are posts outside the judicial 
line proper. The number of deputation reserve or 
posts in the Higher Judicial Service is 10, that of 
Subordinate Judges 9 and that of Munsifs 18. The 
necessity of supplying officers for these posts, which 
are not allowed to remain vacant, naturally reduces 
the number of officers available for judicial work in the 
courts. If the full complement of Munsifs required for 
manning all the Munsifs courts had been, provided and 
similarly the strength of the cadre of District and 
Additional District Judges as also of the Subordinate 
Judges maintained at the required strength, the system 
might have been worked without any difficulty being 
caused to the crurts. As matters stand, however, till 
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very recently, the numerical strength of the Munsifs 
was much less than the minimum required for officer¬ 
ing all the courts, and when I came to office I found 
that as many as 13 courts of Munsifs had been lying 
vacant without any presiding officer for 8 or 9 years. 
The position has since improved to a certain extent, 
but even at the present day, 6 courts of Munsifs are 
lying vacant, excluding the courts at Alipur Duars. 
What happens and has been happening for a long time 
is this. The posts of deputation reserve, included in 
the cadre of the Higher Judicial Service but outside the 
judicial line proper, are kept continuously filled and the 
necessary personnel have to be supplied. But the higher 
posts in the judicial line, such as District and Additional 
District Judges, cannot also be kept vacant and, there¬ 
fore, since the remainder of the permanent members 
of the Higher Judicial Service are not sufficient to till 
all the posts, Subordinate Judges have to be promoted 
in order to make up the deficiency. Of 34 confirmed 
Subordinate Judges, as many as 23 are now acting in 
the Higher Judicial Service. The promotion of so 
many Subordinate Judges for acting appointments in 
the Higher Judicial Service necessarily creates 
vacancies in the ranks of the Subordinate Judges and 
those have to be filled by promoting Munsifs. The 
■drain thus caused on the body of Munsifs cannot be 
made good by promotion, because there is no lower 
rank of judicial officers from which promotions can be 
made and therefore some of the courts of Munsifts 
have to lie vacant. The recruitment of judicial officers 
in this State lies entirely in the hands of the State 
Government. On account of the Courts’ insistent 
demands pressed on the State Government during the 
last few years, they have now recruited a fairly Targe 
number of Munsifs, although the full complement has 
not yet been reached. But the officers thus made 
available are still very junior officers, either officers 
of only a few years’ experience, or probationers who 
have not yet completed their training. The accelerated 
promotion of a large number of Subordinate Judges 
which has been forced by the circumstances has been 
responsible for the depletion of officers of requisite 
standing, available for work either as Subordinate 
Judges or as Munsifs. Munsifs of a few years’ standing 
are now acting as Subordinate Judges; and for the 22 
stations which require senior Munsifs with a higher 
pecuniary jurisdiction, it has been possible to provide 
-only 16. As the whole pressure of deputations to 
reserve posts and promotions to (he Higher Judicial 
Service or to the ranks of Subordinal e Judges in the 
West Bengal Civil Service (Judicial) has fallen on the 
ranks of Munsifs, the Court has been compelled by 
sheer necessity to withdraw probationers from their 
training and post them in courts for judicial work, so 
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that as few courts may remain unprovided with pre¬ 
siding officers as possible. Of the Munsifs recruited 
in 1955, none has completed his training, but all are 
sitting in court except one who has been* reposted to 
resume his training. Of the 15 recruited in 1956 11 
have had to be withdrawn to sit in Court after under¬ 
going training for periods ranging between 7 days and 
a little over 5 months and only 4 could be kept under 
training, one of whom again has had to be re-posted 
to sit in Court in a temporary leave vacancy. The 
choice before the Court was either to keep the 
courts of Munsifs vacant or to appoint probationers to 
preside over them. The Court has chosen the latter 
alternative as the lesser of the two evils, because to 
leave about 15 courts without any presiding officer 
would create a very serious situation. 

“.The State Government again, are frequently 

proposing that some member or members of the 
Judicial Service should be spared for some special 
post or duty. In the case of the members of the Higher 
Judicial Service occupying the rank of District Judges, 
they do not even require the concurrence of the Court. 
The manner in which requests for members of the 
Judicial Service are made for the purpose >of theii 
appointment in special posts outside the cadre tends 
to create the impression, which I hope is unfounded, 
that the needs of the courts are regarded as only of a 
secondary importance and it is thought that they can 
be properly left to carry on with such officers as may 
remain to them after the needs of other departments 
have been met.” 

In conclusion, he observed— 

“The one measure, which is called for more- 
urgently than any other and which will enable the 
High Court to fill in vacancies in the subordinate courts, 
is the increase of the cadre of both the Higher Judicial 
Service and the West Bengal Civil Service (Judicial) 
to the requisite numerical strength, as recommended 
by the Court. As matters stand now, a fairly large 
number of the courts of the lowest jurisdiction, viz., 
the courts of the Munsifs are still lying vacant and a 
fairly large number of courts of both Subordinate 
Judges and District Judges are, in the majprity of 
cases, being held by persons promoted to those posts 
before they had acquired the requisite length of 
experience and, in certain cases, by persons whose 
qualifications might have been more adequate. The 
state of things cannot be remedied, unless the High 
Court is provided with the full complement of officers 
of such strength that not only can it keep,all the posts 
filled, but it can also accord promotion to the higher 
posts only to persons who have acquired the requisite 
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experience and have given evidence of the requisite 
qualifications. The necessity of obtaining the consent 
of the Executive for the creation of Additional Judge- 
ships does not cause any appreciable delay in this State 
because, where there is congestion of work, it has not 
been found difficult to persuade the Executive that 
Additional Judgeships are required. But it is no use 
creating Additional Judgeships if no officers are avail¬ 
able for filling them by. The real difficulty is shortage 
of personnel and the Court finds it useless to recom¬ 
mend the creation of Additional Judgeships, as it 
knows perfectly well that no officers can be found to 
preside over additional courts.” 


21. Our purpose in reproducing at very great length the 
observations made by the High Court of Allahabad and 
the Chief Justice of West Bengal is to point attention to 
this grave state of affaits in regard to the administration of 
justice which prevails in some of the States. In at least 
two of the States, the conditions reflect little credit on 
the State Governments and, particularly, on those in the 
Government in charge of judicial administration. Under 
the Constitution administration of justice and the consti¬ 
tution and organisation of courts other than the High 
Courts are the responsibility of the State administration. 
The facts revealed indicate, on the one hand a gross neglect 
by the State administration of their duty in establishing 
the necessary number of courts and on the other, a com¬ 
plete failure on the part of the State to carry out its 
obligations to provide trained and proper judicial 
personnel for presiding over the courts. The States in 
question cannot even urge financial stringency as an 
excuse for. the figures reveal that these States have been 
making substantial gains out of the revenue earned by 
them by way of Court fees. It is a matter for serious 
consideration whether in order to prevent what appears to 
be virtually a breakdown in the system of judicial 
administration the Central Government should not, by an 
amendment of the Constitution, be given a greater measure 
of control over some aspects of judicial administration in 
the States. This suggestion is made on the basis that such 
control exercised by the Centre would tend to prevent 
such* deplorable conditions arising. 

22. One should have thought that the problem of conti¬ 
nually rising arrears could have been easily met by a quick 
and watchful awareness of the situation as it developed 
and the immediate creation of additional courts to deal with 
the increasing work. It is surprising that some of the 
State Governments should have failed to appreciate their 
responsibility in the matter, notwithstanding the repeated 
attempts by the High Courts and other authorities to make 
the State Governments alive to the true situation. 
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23. Having regard to the delays that inevitably occur k> 

on account of the Government taking a long time to 
examine in detail the proposals for the creation of additional 
additional courts, we would suggest that the High Courts court*, 
may be generally empowered by the State Governments 

to create additional courts subject to certain limits when¬ 
ever they consider that additional work justifies the creation 
of a new court. As the High Court is responsible for the 
administration of justice in the State and is in a better 
position than the State Government to assess the need for 
additional courts to relieve congestion of work, it could 
well be trusted to exercise this power satisfactorily. This, 
in our. view, will help in some measure to obviate the 
delays that occur in the State Governments sanctioning 
proposals for th^ creation of additional courts. 

24 . The High Courts and the district courts will have Close 
to keep a close watch on the files of the subordinate courts. w ®tcfa 

It may be that in some cases a limit will have to be set on fo r Hi ^VP erior 
the number of cases that each presiding officer should authority 
normally be expected to dispose of. In fixing this limit, neceaaary. 
the nature of the work in different places and the conditions 
of work will have to be borne in mind. If it is found that 
■officers presiding in some courts are overburdened with 
work, relief may be given to them by a judicious arrange¬ 
ment of the work which would relieve their burden and 
transfer their work to some other judicial officers. But the 
increase in the files may indicate that a re-arrangement of 
work will not be a remedy and that what is needed is the 
■establishment of more courts. In such cases, it will be the • 
duty of the district judge to apprise the High Court of the 
situation. The High Court would then take prompt action 
to establish more courts, if the power to do so were left to 
it, as we have suggested. In our view,, it is essential to 
leave such powers in the hands of the High Courts to ensure 
the number of courts being kept at the required level and 
to prevent the files of courts being loaded with heavy 
arrears. 

25. As stated earlier, with the data before us it is not 
possible for us to estimate with any accuracy the strength 
of judicial officers necessary in each State to cope with 
the current files and the old pending cases. These are 
matters which should be carefully examined by the 
respective High Courts. 

26 . We would, however, suggest that the following broad 
principles be borne in mind in determining questions of 
the adequacy of the strength of the subordinate judiciary. 

(1) The strength of the subordinate judiciary 
should be sufficient to enable it to dispose of suits, 
criminal trials, appeals, revisions and other proceedings 
within the limits of time set out in paragraphs 5 and 6 
supra. 
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(2) The High Court should immediately undertake 
a careful examination of. the requirements of the- 
judicial personnel of various classes in the light of the 
volume of work in the subordinate courts. 

(3) The strength of the subordinate judiciary 
should be fixed so that it will be sufficient to dispose 
of the current institutions within the target time limits^ 

(4) The cadre strength of the judicial officers 
should be fixed after making due allowance for leave, 
promotion, deputation vacancies and also for the 
training of the judicial officers. 

(5) Until the cadre strength is fixed inclusive of 
deputation requirements, the present strength of the 
cadre should not be depleted for making ex-cadre 
appointments. 

(6) No court should be allowed to be without a 
presiding officer; there should be a reserve (included 
in the leave and deputation reserve) to meet unforeseen 
contingencies. 

(7) The annual administration reports should 
specifically examine these features; such periodica! 
examination would serve to keep the attention focussed 
on the adequacy of judicial personnel, which is one 
of the basic requirements of the administration of 
justice. 

(8) Temporary additional courts should be 
established wherever necessary to dispose of the 
accumulation of arrears. This should be done without 
any delay. 

(9) The High Courts should be empowered, subject 

to certain limits, to create temporary additional 
courts wherever they consider it necessary, without 
reference to the State Governments. v 

(10) The High Courts and district judges should 
be careful to see that a subordinate court is not over¬ 
burdened with work. Wherever the pendency of 
suits is very high, the district judge should redistribute- 
the work or, in the alternative, ask for an additional, 
hand to clear off the arrears. 



9.—SUBORDINATE JUDICIARY 
Personnel 

1. As has been said repeatedly elsewhere, the problem 

of efficient judicial administration, whether at the level J,,£ cers 
-of the superior courts or the subordinate courts, is largely necessary, 
the problem of finding capable and competent judges and 
judicial officers. Delays in the disposal of cases and the 
accumulation of arrears are in a great measure due to the 
inability of the judicial officers to arrange their work 
methodically and to appreciate and apply the provisions 
of the Procedural Codes. If judicial officers do not realize, 
for example, the importance of what has been laid down 
in Rules 1 and 2 of Order X and fail to ascertain, before 
the commencement of the hearing, the facts which are 
• admitted and denied by either party and the real issues in 
a suit, it is not surprising that the hearing takes, perhaps, 
twice or thrice as long as it would have taken, if the rules 
laid down in the Code had been properly followed. The 
•court hears the suit from day to day, or over a number of 
hearings spread, sometimes, over several months, without 
-a firm grip on the points which really arise for decision 
and is entirely at the mercy of the legal practitioners 
appearing before it, some of whom also are often not alive 
•to the real points to which evidence and arguments should 
be directed. 

2. Indeed, it was said that nine out of every ten of the Problem 
•difficulties brought to our notice in connection with the 

operation of our.system of Courts had their origin in the person neL 
•inefficiency or inexperience or the inadequacy of the judi¬ 
cial personnel. However well framed the substantive 
law and carefully designed the procedural law, the proper 
application and working of these laws lies largely in the 
'hands of the officers presiding over the courts. Even if 
these laws were perfect, we \Vould need adequately trained 
.and capable judicial officers to apply and administer them. 

Without such personnel, administration of justice can 
uiever be satisfactory. 

3. Similar views were expressed by the.Civil Justice views of 
•Committee who summed up the position in these words: 1 commirtee 1 

“Witnesses of eminence who speak with authority 
have in emphatic terms expressed their opinion 
before us that delay in the proceedings of civil courts 
in India is to a considerable extent due to want of any 
proper system in training the Judges.'’ 


‘Report, page i8i, para. i. 
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4. As we shall point out later, the problem has since- 
grown in dimensions, because there is unmistakable testi¬ 
mony that the standards of the judicial officers recruited 
from the bar and other sources have, during recent years, 
fallen in a substantial degree for various reasons. That 
has been almost the unanimous view expressed by the- 
witnesses before us. It is thus obvious that no scheme of 
reform of judicial administration will be effective or 
worth-while, unless the basic problem of providing a. 
trained and capable judicial personnel, is satisfactorily 
solved. 

Before we can suggest adequate measures for raising, 
the level of judiciary, we have to examine the causes, 
which have led to the decline in its efficiency. 

5. We have, in dealing with the question of the decline- 
of standards at the bar, dealt at some length with the- 
causes which have led to that situation. The Bar at the- 
lower and the higher levels has been the principal 
recruiting ground for judicial officers. It is not surprising, 
therefore, that a fall in the efficiency of the Bar has neces¬ 
sarily brought about in its wake a decline in the efficiency 
of the judiciary. We have described elsewhere how the- 
opening of various other opportunities of employment 
leading to a sure income have led away young students to 
various All-India services and other occupations and has 
depleted the Bar of the talent which formerly used to- 
flow into it. We have suggested measures which we hope 
will lead to bringing back to the profession of law an. 
adequate proportion of our able young graduates and also* 
measures for giving them a training in law which will 
turn them into efficient members of the bar. The adoption’ 
of those measures should result in improving the calibre- 
of the recruits to the lower as well as the higher judiciary 
and thus help to remove one of the causes of the decline in-, 
its efficiency. 

6. A very important circumstance which had. led to* 
inexperienced judicial officers being placed in charge of 
important duties is the very large number of recruits 
which has to be taken every year. Increase in the volume 
of both civil and criminal work and the increase in the 
personnel necessitated by the separation of the judiciary- 
from the executive have added considerably to the volume 
of recruitment. The evidence before us shows that a large 
proportion of those available to fill the increased numbem 
of posts are far below the reauired standards. The result 
has been the enforced recruitment of persons without the 
adequate equipment or capacity. The Chairman of the 
Bihar Public Service Commission stated that while in a 
particular year as many as seventy-five persons had to be 
recruited as munsifs, he could find only twenty-five pet- 
sons who were really suitable and a large number of 
persons not really qualified had to be recommended' 
because of the needs of the Service. A senior Chief Justice 
stated that the experience in his State of the competitive.- 
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examinations held at the State level for recruitment to 
the judiciary had been most discouraging. He observed: 
“Hardly does any junior lawyer actually practising in the 
courts offer himself as a candidate, nor does any fresh law 
graduate of any promise. The great majority of those who 
apply are persons who took a law degree years ago but 
have since been employed in some minor post under the 
Government such as posts in the Co-operative or Jute 
Department and who have never been inside a Court of 
Law. The marks they obtain are truly miserable and the 
only reason why any selection is made from amongst them 
at all is that no men of a better class can be found.” 

7. Further, it would appear that in several States, par¬ 
ticularly in the southern States, a fairly large number of 
appointments have been made to the subordinate judiciary 
on communal and regional grounds, with the idea of 
giving representation to certain communities or regions i:i 
these services.- The selection for these reasons of men of 
inferior ability in preference to more qualified persons has 
resulted in further lowering of the standards of those who 
were selected from a depleted field of selection not able to 
provide a sufficient number of suitable men. 

8. In the matter of scales of pay and remuneration, the 
judiciary compares unfavourably with the executive 
branches of the Government. It is true that, generally 
speaking, the scales of pay of the judicial officers and the 
corresponding executive officers are identical in many of 
the States. However, it has to be remembered that the 
executive officers are, by and large, recruited at a mu^ch 
younger age than the judicial officers. The entrant to the 
judicial service is required to be a graduate in law and in 
most of the States it is also necessary that he should have 
practised for a certain number of years at the Bar. On the 
other hand, for recruitment to the executive branches of 
Government service, a degree in arts or science is, 
generally speaking, sufficient. In the result, , a person 
entering the judicial service does so when he is about 
twenty-six or twenty-seven years of age and at a time 
when his contemporaries who have entered the executive 
service of the Government have already acquired a 
certain seniority in the service and have come to draw a 
higher salary. It will thus be seen that a person joining 
the judicial service starts with a lower remuneration 
than what he would have received if he had entered the 
executive service a few years earlier. It has also to be 
noted that owing to the lesser proportion of superior 
posts in the judicial service promotions come less quickly 
to the judicial officers, and a person who has entered the 
service as a munsif, assuming that he is fit and fully 
qualified, takes much longer time to become a district 
judge than would an equally competent deputy collector 
to reach the position of a collector. Again the judicial 
officer, having started at a later age, has a shorter span 
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of service than the executive officer and this affects his 
pension and other retirement benefits. 

v. An important factor which detracts from the at¬ 
tractiveness of the judicial service is the inferiority of 
the status of the judicial officer compared with that of 
the executive officer. Our attention was drawn to this 
fact by an experienced Chief Justice in the following 
words: 


“One reason why meritorious young men or young 
practitioners of some standing keep away from the 
judicial service is the’"comparative inferiority of the 
status of district judicial officers vis-a-vis officers of 
the district executive. Formerly, the district judge, 
like the district magistrate, used to be a member of 
the Indian Civil Service and his position in the district 
was superior to that of the district magistrate. Under 
the present system, the district magistrate is a 
member of the Indian Administrative Service which 
is a service of an all-India character, while the district 
judge is a member of the higher judicial service which 
is a State service. The difference in the category of 
the cadres to which they belong is reflected in the 
status they occupy in relation to each other and in 
the estimation of the public. Vis-a-vis the district 
magistrate, the district judge feels small and is 
treated as a person of little consequence. Nor can the 
district - judge attain the sense of independence which 
he might have acquired, if he had not been under the 
administrative control of the State Government in 
regard to his service.” 

10. If we are to improve the personnel of the subordi¬ 
nate judiciary, we must first take measures to extend or 
widen our field of selection so that we can draw from it 
really capable persons. A radical measure suggested to 
us was to recruit the judicial service entirely by a com¬ 
petitive test or examination. It was suggested that the 
higher judiciary could be drawn from such competitive 
tests at the all-India level and the lower judiciary can be 
recruited by similar tests held at State level. Those 
eligible for these tests would be graduates who have taken 
a law degree and the requirement of practice at the Bar 
should be done away with. 

Such a scheme, it was urged, would result in bringing 
into the subordinate judiciary capable young men who 
now prefer to obtain immediate remunerative employ¬ 
ment in the executive branch of Government and in 
private commercial firms. The scheme, it was pointed out, 
would bring to the higher subordinate judiciary the best 
talent available in the country as a whole, whereas the 
lower subordinate judiciary would be drawn from the 
best talent available in the State. 
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11. In support of these ideas, it was pointed out that the J^*®®** 
requirement of a three to five or six years’ practice at the demiting 
bar insisted upon in most of the States for entrance to the ground, 
judicial service serves no useful purpose. It is difficult, if 

not impossible, under the conditions at present prevailing 
in the legal profession for a person to have any experience 
or training worth the name in the period of three to five 
years which he is supposed to spend in practising at the 
Bar. The average practitioners at the Bar cannot in that 
short period have any worth while idea of work or prac¬ 
tice at the Bar. It is only the exceptional young man, 
favourably situated and having the advantage of a senior 
member of the Bar interested in him, who gathers any ex¬ 
perience at all at the Bar in so short a period of time. 

Such an exceptional person would naturally not care to be 
a competitor for entrance into the subordinate judicial 
service. Those who do strive to get into the judicial 
service after three to five years at the Bar are the dis¬ 
appointed persons who have failed to make a living in 
the profession and have no hopes of prospering in it. The Recruitment 
disadvantage of recruiting from, persons who had been of failures, 
failures at the Bar was pointed out by the Chairman of 
the Bihar Public Service Commission: 

“I have come to the conclusion that during the 
three to five years of practice at the mofussil J3ar the 
young man deteriorates more or less completely.” 

The Civil Justice Committee 1 also was of the opinion 

that 

“The rule in force in certain provinces requiring 
the candidates to have practised at the Bar for a 
period of three years or more furnishes np guarantee 
that the candidates have acquired any really useful 
experience.” 

In most cases, what is usually described as recruitment 
from the Bar is really recruitment from among the dis¬ 
appointed members of the bar who have failed to make 
any headway in the profession. It was pressed upon us 
that if we are able to attract to the judicial service the 
really capable young men from the Universities and sub¬ 
ject them to a two years’ training, we could have much 
more competent judicial officers than the so-called recruits 
from the Bar. 

12. Recruitment to the higher judiciary at the all-India unity of 
level in the manner suggested would be a powerful unify- the country, 
ing influence and serve to counteract the existing growing 
regional tendencies. In this connection, attention may 


‘Report, page 183 , para. 8 . 
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be drawn to the observations made by the States Reorga¬ 
nisation Commission in regard to the creation of the All- 
India Services as a major compelling necessity for the 
nation.- The Commission observed: 1 

“The raison d’etre of creating All India Services, 
individually or in groups, is that officers on whom the 
brunt of responsibility of administration will inevi¬ 
tably fall, may develop a wide and all-India outlook. 
... ... The present emphasis on regional languages in 
the Universities will inevitably lead to the growth of 
parochial attitude, which will only be corrected by a 
system, of training which emphasises the all-India 
point of view.” 


recru itment ^ a S ainst views indicated above there was a 

Ui| nt very substantial body of opinion which still favoured the 
Bar. retention of the system of recruitment from the Bar. It 

was not unnatural that the majority of the practising 
lawyers who appeared before , us as witnesses should 
express themselves in favour of the retention of this system. 
But we also had in its favour an expression of views 
from several members of the High Court judiciary. It 
was said that in some States, at any rate, the system of 
recruitment of the munsifs or lower grade subordinate 
judges from the Bar had worked satisfactorily. It was sug¬ 
gested that it was not so much the field of selection that 
was at fault. The system had not yielded good results by 
reason of the unsatisfactory methods of selection from that 
field. The view was expressed that though a junior at the 
Bar of three to five years standing may not gather much 
practice, he would still be familiar with the way in which 
work is being done in a lawyer’s office and the manner in 
which matters are conducted in the law courts. It was 
pointed out above all that a young man who had spent 
some years at the Bar would have rubbed shoulders with 
a variety of men, would have gathered a knowledge of 
men and affairs and would have lived in a free atmos¬ 
phere quite different from that in which a man who has 
locked himself up in service after graduation would have 
lived in. 
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14. It was also urged that taking a distinction in a 
competitive examination was not necessarily a proper test 
of fitness for a judicial officer whose work requires, more 
than anything else, practical knowledge and experience 
and a capacity for understanding the minds and motives 
of the ordinary man. It was pointed out that in the prac¬ 
tice of law, men who had taken Honours and earned high 
distinction at the University had frequently failed and 
men who had no such distinction in their academic career 
had risen to the top. 


*. Report of the States Reorganisation Commission, page 232, paras 858 
and 859. 
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15. It has not been very easy for us to balance these 
-considerations, but we are definitely of the view that a t0 the Wghei . 
proportion of the higher judiciary should be iecruited by judicial 
competitive examination at the all-India level so as to service 
attract the best of our young graduates to the judicial n ec«sa*y. 
service. This measure will enlarge the field of selection 

and bring into the higher judicial service a leaven of 
brilliant young men who will set a higher tone and level 
to the subordinate judiciary as a whole. The personnel so 
recruited will be subjected to an intensive training. The 
rest of the higher judiciary should, in our view, be 
recruited in part directly from senior members of the Bar, 
and partly by promotion from the lower subordinate judi¬ 
ciary. 

16. As to the lower subordinate judiciary, we are of Lower 
the view that we shall be able to recruit better personnel 

if the selection is made by a properly conducted competi- Recruitment 
tive examination of a practical nature. The age limits from the 
should be so fixed as to enable persons at the Bar of about B ar 
three to five years standing to compete. f e r “^ tic 

We shall, in later parts of this chapter, deal with the 
details of the schemes we have formulated in regard to 
the field of recruitment and the method of recruitment to 
be adopted in each case. 

Existing designations and methods of recruitment to 
the Judicial Service 

It is necessary at this stage to examine the existing 
organisation of the judicial service in our country. 

17. The designations and remunerations of judicial The judicial 
officers vary from State to State. Except in Madhya Pra- * crvicc *‘ 
desh, the State judicial service has been divided into two 

classes—the Higher or Superior Judicial Service and the organization. 
Civil Service (Judicial Branch). In Madhya Pradesh alone 
all judicial officers in the subordinate judiciary constitute 
one service. The Higher or Superior Judicial Service 
comprises the posts of district and sessions judges, addi¬ 
tional district and sessions judges, and other posts to 
which officers of the status of a district judge are generally 
appointed, such as the legal remembrancer, the chief 
presidency magistrate, the chief judge of the court of small 
causes. The lower branch of the judicial service variously 
known as the State Civil Service (Judicial) or the State 
Judicial Service (Junior Branch) comprises the posts of 
munsifs and subordinate judges. In our view, it would 
be desirable to do away with the differences in nomen¬ 
clature. We would recommend that the higher and the 
lower branches of the judicial service should be designated 
in all the States as State Judicial Service Class I and the 
State Judicial Service Class II. 
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18. There is, generally speaking, a uniformity of? 
nomenclature in the designations of the posts included ins 
the higher judicial service. However, in Uttar Pradesh 
and Rajasthan, additional district judges are designated 
“Civil and Sessions Judges” and in Bombay they are 
designated “Assistant Judges”. In Uttar Pradesh and 
Rajasthan, “Civil and Sessions Judges” who are paid a. 
jnuch lower salary than district and sessions judges, try¬ 
sail criminal cases like a sessions judge and on the civil 
side, they hear all civil appeals which a district judge is 
normally competent to hear. Thus these civil and sessions- 
judges perform almost the same duties as the district and 
sessions judges except that they are not . entrusted with, 
the performance of administrative functions. The 
similarity of their functions with those of the district and; 
sessions judges led the Uttar Pradesh Judicial Reforms- 
Committee to recommend 1 the unification of the cadre of 
civil and sessions judges with that of the distinct and: 
sessions judges. 


In Bombay. In Bombay, assistant judges initially exercise the- 
powers of an assistant sessions judge and after having: 
gained some experience of criminal work they are invested* 
with the powers of additional sessions judges. Their 
jurisdiction in civil appellate work and original appellate- 
criminal work is the same as that of a district and sessions 
judge. They also possess original civil jurisdiction upto- 
a pecuniary limit of Rs. 15,000, but, in practise, they do- 
not do any original civil work. 

19. Under the Code of Criminal Procedure, a court of 
session is constituted for every sessions division in charge- 
of a sessions judge. Additional sessions judges and assis¬ 
tant sessions judges may also be appointed to exercise 
jurisdiction in one or more of such courts. The powers of 
assistant sessions judges are usually conferred on subordi¬ 
nate judges who belong to what, we propose, should be- 
called the “State Judicial Service—Class II”. 

State judicial The expressions “District Judge”, “Additional District 
•wvice Judge”, “Assistant District Judge”, “Sessions Judge”,. 

“*** I- “Additional Sessions Judge”, “Assistant Sessions Judge” 

“Judge of the City Civil Court”, “the Chief Presidency 
Magistrate” have also been used in the Constitution. 

In our view, it would be convenient to have in the higher- 
judicial service proposed to be designated “State Judicial 
Service—Class I”, only two main designations—namely, 
“District and Sessions Judge” and the “Additional District 
and Sessions Judge'"’. Particular posts like those of the- 
chief presidency magistrate and others bearing special 
designations will be borne on the same cadre. As we have 


‘Report, page 23 . 
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suggested elsewhere in this chapter, a uniform scale of pay 
for all the posts in the State Judicial Service Ciass I (higher 
judicial service), it would be desirable that, as far as 
practicable, all posts corresponding to the posts of 
additional district and sessions judges should be brought 
under the two designations we have mentioned. The State 
Judicial Service Class I would, therefore, according to our 
recommendation, include all the posts of district judges, 
additional district judges and correspondihg posts like those 
of the Legal Remembrancer and others usually filled by 
officers of the status of a district judge. 


20. The State Judicial Service—Class II (now given the andciass. 
nomenclature of the State Judicial Service Junior Branch II- d t 
or the like) will comprise two grades of officers. At Munsifs 
present, we have first the munsifs whose pecuniary juris- an d 8Ub _ 
diction, generally speaking, extends in most States up to ordinate 
Rs. 5,000 and in some of the States like Bombay and judges. 
Madhya Pradesh, up to Rs. 10,000. Secondly, we have the 
higher grade of officers in this class, namely, subordinate 
judges who have, generally speaking, unlimited pecuniary 
jurisdiction. Though in a fair number of States, the desig¬ 
nations of “Munsif” and the “Subordinate Judge’’ prevail, 
various other designations are in use in other States. In 
Uttar Pradesh, subordinate judges are known simply as 
civil judges. In Bombay, munsifs are designated as civil 
judges (junior division) and subordinate judges as civil 
judges (senior division). In the Punjab, the designation of 
munsif is not used and officers of this grade are known as 
“subordinate judges—class 1 to 4”. In Madhya Pradesh, 
the designations of “Subordinate Judge” and “Munsif” are" 
not in vogue. All munsifs are known in that State as civil 
judges and above them come the additional district judges 
who on the civil side exercise unlimited original pecuniary 
jurisdiction and civil appellate powers, and on the criminal 
side exercise the powers of sessions judges. 


21. In view of the more or less uniform functions per- suggested 
formed by the judicial officers so variously designated, it designations 
would, we think, be advisable to aim at a uniformity of 
designation, There is, however, a fundamental difference 
in the general scheme of distribution of judicial business 
between the lower grade of officers (munsifs) on the one 
hand, and the higher grade of officers (subordinate judges) 
on the other. The first has limited pecuniary jurisdiction 
while the second, generally speaking, has unlimited 
pecuniary jurisdiction. We would, therefore, suggest that 
the State Judicial Service—Class II should consist of civil 
judges who should be designated as civil judges of the 
senior and junior divisions. Officers corresponding to 
munsifs would be designated as civil judges (junior 
division) and those corresponding to subordinate judges, 
would be designated as civil iudi/es fsenior Hivisinnl 
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22. In Bombay, Madras and Andhra Pradesh and some 
other States, the two cadres of civil and criminal judiciary 
have been integrated and an officer of the status of a 
munsif is posted as a judicial magistrate or as a sub 
divisional magistrate. With the enforcement of the 
separation of the judiciary from the executive, a similar 
integration of the cadres of civil and criminal judiciary 
can be brought about in other States also. It will thus be 
possible to integrate the entire judiciary, civil' and criminal, 
into a single cadre. Whenever magisterial powers are con¬ 
ferred on a judicial officer of the status of a civil judge 
(junior division), he should be designated as magistrate, 
and if he combines both the functions of a civil judge and 
magisterial functions, his designation would be that of a 
Civil Judge (Junior Division) and a Magistrate. 

f 

23. Examining next the methods of recruitment now in 
vogue in the different States, one finds broadly speaking, 
two patterns. Some States employ the method of a com¬ 
petitive examination open to law graduates without the 
requirement of experience at the bar while others insist 
upon a certain number of years’ experience at the bar and 
select their recruits not by a competitive test but by a 
system of selection made by the Public Service Commis¬ 
sion and the representative of the High Court. 

24. In Uttar Pradesh, West Bengal, Bihar, Rajasthan 
and Assam, the munsifs are recruited by a competitive 
examination conducted by the Public Service Commission. 
A viva voce test forms part of the examination. A Judge 
of the High Court or a representative deputed by it, is 
associated with the Commission in the conduct of the viva 
voce test. A list of the successful candidates arranged in 
the order of merit based on the result of the examination 
is forwarded to the Government. The Government then 
proceed to make appointments from the list, giving effect 
to the quotas reserved for the backward communities and 
the Scheduled Castes. 

25. In the States of Andhra Pradesh, Bombay, Kerala, 
Madhya Pradesh, Madras and Orissa no examination is held. 
The candidates are interviewed by the members of the 
Public Service Commission and a High Court Judge or a 
representative of the High Court. The selection of the 
candidates is made on the basis of such an interview. 

I 26. It becomes necessary at this stage to advert to the 
comments made by a number of witnesses who appeared 
before us on the role of the Public Service Commission 
in the selection of the subordinate judiciary and the 
manner in which its functions are discharged. We have 
noticed that in all the States, the Public Service Commis¬ 
sion does play a part in the selection either as the body 
conducting the examination which generally includes a 
viva voce test or as participating in the interviews which 
'esult in the selection of the candidates. Indeed, article 
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.‘234 of the Constitution provides that in recruiting persons 
other than district judges to the judicial service, the 
'Governor has to act inter alia “in accordance with rules 
made by him in that behalf after consultation with the 
State Public Service Commission and with the High Court 
... — . It appears to us that the matter has to be 
approached from two points of view. It has to be consi¬ 
dered whether the Public Service Commissions in the 
various States are bodies appropriate to be entrusted with 
the task of selecting the subordinate judiciary; and whether 
these duties are being satisfactorily discharged by them. 

27. Having regard to the important part played by the jjot always 
Public Service Commission in the selection of the subordi- satisfactory, 
nate judiciary, we took care to examine as far as possible 
the Chairmen and some of the members of the Public 
Service Commissions in the various States. We are con¬ 
strained to state that the personnel Of these Public Service 
•Commissions in some of the States was not such as could 
inspire confidence, from the points of view of either effici¬ 
ency or of impartiality. There appears to be little doubt 
that in some of the States appointments to these Commis¬ 
sions are made not on considerations of merit but on 
grounds of party and political affiliations. The evidence 
given by members of the Public Service Commissions in 
some of the States does create the feeling that they do not 
-deserve to be in the responsible posts they occupy. In Inferior 
some of the southern States, the impartiality of the Com- Peisomel - 
missions in making selections to the judicial service was 
seriously questioned. Some of the State Governments 
there have, in order to rectify what they call “social» 
inequalities”, framed rules designed to give opportunities 
of representation to certain communities in the Public 
Services in the State. It appears that in these States, the 
Commissions are, in addition to conducting examinations 
for candidates to judicial office, required to go further and 
regulate the communal representation in order to smoothen 
out the “social inequalities”. It is not surprising that Com¬ 
missions when entrusted with such a task should come in 
for adverse criticisms and charges of partiality. No doubt, 
the members of the Commissions who gave evidence before 
us indignantly repudiated such suggestions and asserted , 
that com'munal considerations played no part in the recom¬ 
mendations for appointments made by them. However, 
the evidence of experienced lawyers and some of the judges 
clearly established that the impression in the public mind 
was that the Commissions did discharge among other func¬ 
tions that of redressing communal inequality in the State 
Judicial Service. Indeed, a Chief Justice of one of these 
States seemed to think that it is legitimate that when selec- communal 
tion is made to judicial office, the Sate should take account consldera- 
of the alleged communal inequality and that selections tions * 
made by the Public Service Commission on the basis of 
remedying such inequality, should not be complained of. 
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In our view, it would be a contravention of the consti¬ 
tutional provisions to impose upon the Public Service 
Commissions a task of this kind. Under article 320 of the 
Constitution, the duty of the Public Service Commission 
lies in conducting examinations for appointments to the 
services of the Union and of the State. The Constitution 
nowhere provides that it is to be the duty of the Commis¬ 
sions to go further and to give effect to a policy of the 
Government in regard to safeguarding the interests of com¬ 
munities in the Public Services. It is. not surprising that 
public confidence in some parts of the country in these 
Commissions should have been undermined by their having, 
been led to accept as a part of their duties the regulation, 
as it were, of communal representation in the judicial 
service. 

28. This is perhaps not an inappropriate place to refer 

to the application of what can only be described as the 
vicious doctrine of communal representation in the judicial 
services of the State. The Constitution provides broadly 
in article 16 for equality of opportunity for all citizens in 
matters relating to appointment to any office under the 
State. It makes an exception to the rule to enable provi¬ 
sion being made by the State “for the reservation of 
appointments or posts in favour of any backward class of 
citizens .... not adequately represented in the ser¬ 

vices under the State”. There is thus no warrant for split¬ 
ting up the judicial cadre or the vacancies to be filled in 
the judicial cadre into quotas for specified communities. It 
is obvious that such a practice would result in destroying 
the efficiency of the judicial service. Yet, we found, at 
least in one southern State, certain general notifications in 
force which had the effect of allocating quotas in the 
judicial service to the different communities in the State, 
presumably according to the proportion of their population. 
This seems to have resulted in the fantastic position of the 
entire population of the State, excepting one community 
which had a percentage of 4 in the population, being; 
regarded as backward communities. The result of a selec¬ 
tion made to the judicial office was that candidates belong¬ 
ing to the so called backward comrfiunities far inferior to 
those of other communities were appointed to the posts in 
preference to superior candidates. We cannot too strongly 
deprecate these practices which, apart from being uncon¬ 
stitutional, have tended to destroy the efficiency of the 
judicial service. A competitive test, or indeed any other 
test, will have no meaning if it is to be worked in combi¬ 
nation with a system of what may be called selective 
communal representation. 

29. Whatever the method of selection adopted, the only 
reservations which can be legitimately made are those in 
favour of backward classes mentioned in article 16(4) of 
the Constitution and even in their case, the reserved seats 
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•should be filled by persons selected in the order of merit 
from among those who have been subjected to the test. 

30. A troublesome question which has given rise, in Role of the 
more than one State, to some friction between the Public Inflection* 
Service Commissions and the High Courts is the part which 
the High Court, represented by a judge of the Court or a 
representative deputed by it, should play in the selection 
of judicial officers. It is at the viva voce test stage that 
the judge or the representative of the High Court is called 
in to assist the Commission. A Hfgh Court judge parti¬ 
cipating in these tests is really in the position of a technical 
expert who should have a preponderating voice in the 
selection of the judicial personnel. His importance in this 
respect is recognised by some members of the Public 
Service Commission. Indeed a member of the Union 
Public Service Commission who had for a long period been 
a member of the State Public Service Commission stated 
that “an interview is not a proper method of selecting 
persons for the judiciary”. In his view, it should be for 
the High Court to select the judicial officers. In a number 
of States, the dominant position of the High Court judge 
advising the Commission in the selection of judicial per¬ 
sonnel has been recognised and most of the nominees 
recommended by the judge are accepted by his colleagues 
of the Commission participating in the test. In some 
States, however, the position has been different. It appears 
that the total number of marks allotted to a viva voce test 
is divided in such a manner that the High Court judge’s 
view of the candidate’s ability on the basis of the marks 
given to that candidate could be over-ridden by the mem¬ 
bers of the Commission participating in the test whose 
share of the total marks would be larger. In the result, the 
judge’s view of the eligibility of the candidate does not 
prevail, ft is, therefore, not surprising that in these 
circumstances the High Court judges in some of the States 
have refused to participate in conducting the test. As has 
been stated “this method appeared to have been abandoned, 
because, as is generally believed the role of the Judge was. 
reduced to that of a supernumerary spectator and the High 
Court naturally declined to accept such a position.” 1 One 
may in this connection draw attention to a provision in the 
Madhya Pradesh Judicial Service Recruitment Rules, 1955, 
which is as follows: 

“21 (2). The Governor may, if he thinks fit, appoint 
a Judge of the High Court to be present at the inter¬ 
view. This judge so appointed shall advise the Com¬ 
mission on all points on which the Commission may 
require his advice, but he shall not be responsible for 
selection of the candidates.” 

Probably for the reasons mentioned above, we found that 
in the States of Assam, Uttar Pradesh and West Bengal, 

J Report of the Committee on the Separation of the Judiciary from the 
Executive, Madras, 1946, page 52, paragraph 147. 
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the Registrar of the High Court or the Law Secretary of 
the State is associated with the Commission at these viva 
voce tests. The participation of an official of that status 
in the selection would naturally have the effect of making 
the technical assistance needed for the selection of the 
judicial personnel of not much value. We hold the definite 
view that so long as these viva voce tests or interviews 
form part of the method of selection, a High Court judge 
of experience should be invited to participate in the con¬ 
duct of these tests and have a preponderating voice in their 
result. It will have to be realized that in participating in 
these tests, the judge will not be discharging the duties of 
his office but will be lending his assistance as an honoured 
technical adviser in the making of the selection. 

31. Earlier, we have referred to the two broad patterns 
on which the method of recruitment has proceeded. We 
have also, indicated, in our opening remarks, our general 
preference for a competitive test as a sound method of 
selection. It is true that the method of selection by inter¬ 
views by the High Court has given satisfaction in some 
States like Bombay but we have also heard complaints 
about the working of this system in some States. 

32. A number of witnesses have emphasised the import¬ 
ance of leaving the selection of the judicial cadre entirely 
to the High Court. It has been said that the selection by 
the High Court on whom the responsibility for the admi¬ 
nistration of justice in the State rests would be the ideal 
method of making these selections. While fully accepting 
the position of the High Court vis-a-vis the administration 
of justice in the State, we feel a difficulty in accepting the 
method of selection by High Court judges at interviews 
as a satisfactory method for the selection of judicial per¬ 
sonnel. A large number of the candidates for these' 
services would be junior lawyers practising in the mofussil 
whose work the High Court Judge would have no oppor¬ 
tunity of knowing or assessing. In regard to r.hese candi¬ 
dates, therefore, the High Court will have to rely largely 
on reports of their competence and suitability from sub¬ 
ordinate judicial officers. Further, a High Court judge or 
judges interviewing a candidate for fifteen minutes or half 
an hour would hardly be in a position tp arrive at a satis¬ 
factory conclusion as to his fitness though they may be 
assisted by reports from the subordinate judiciary. A 
great deal of diversity of opinion exists as to the effective¬ 
ness of these interviews as tests of fitness. It, not infre¬ 
quently, happens that a candidate with some personality 
and good manners is able to impress the interviewing judge 
or judges when a man of real merit who is self-conscious 
and diffident fails to impress them. There is moreover the 
element, however small, of the possibility of personal 
influences being brought to bear on the interviewing judge- 
or judges. 
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33. Having regard to all these considerations, we think, Written 
that by far the best method is that of a written examina- 
tion which would help to eliminate a large number of gestedf 
candidates. Such of those who survive the written tests 
can be called for an interview which may form part of 
the test. A competitive examination has for long been an 
accepted method of testing ability for various occupations 
in life and there is no reason why it should not measure a 
candidate’s ability for judicial office. 


34. It may be mentioned that the Civil Justice Com- Views of thc ' 
mittee were also of the opinion “that a modified form of £^£^ ittee 
competition * * * among the nominated candidates should 

be one of the elements in the selection of munsiffs.” l 

They made this recommendation “with the less hesitation 

as persistent complaints were made . that recent 

nominations in several provinces have not been made from 
the best material available. It seems . that if compe¬ 

tition in some form is introduced, criticism of this kind 
will be disarmed”. 4 


35. We shall consider next the important question of the Nature of the 
nature of the written examination to be held. We have ^mlna- 
already dealt in part with the question of the field for tion. 
recruitment to these services and expressed our prefer¬ 
ence for recruitment from among persons who have had 
experience at the Bar for a period of three to five years. 

It is obvious that subjecting candidates who have already 
taken a law degree and spent some years at the Bar to a 
written examination in legal subjects in the ordinary 
manner will not result in a satisfactory selection. The 
young man who has spent some time at the Bar can hardly 
be expected to devote time and attention to text books and 
law reports and answer question papers of the type usually 
set at law examinations. Even if he prepares himself for 
such a test, it would only enable the young lawyer with 
a good memory to score better in the examination and not 
bring to the fore the young man with a real aptitude for 
legal and judicial work. What we therefore suggest is a 
test of a practical nature. To quote the Civil Justice Com¬ 
mittee, 3 “an examination should be held to test the candi- Practical 
date’s practical acquaintance with law and procedure with test re¬ 
special reference to Jiis ability to draft pleadings, appre- commended: 
ciate evidence and write judgments. A simple method 
would be to give the candidate records of some decided 
cases. He should then be required to draft the issues and 
write the judgment, discussing the law including the case- 
law applicable to the facts”. The candidate may be pro¬ 
vided with bare Acts and law reports so that he may not 


1 Report, page 183, para 9. 

*[bid ., para. 10, 

i Ibid., page 183, para 8. 
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be forced to rely on his memory and have ample opportu¬ 
nity of verifying the law. The emphasis will not be so 
much on a knowledge of the law as on its application with 
the aid of books, to a given set of facts. It may be pointed 
out that examinations of this nature are being held in the 
State of Uttar Pradesh for recruitment to the higher 
judicial service. 

36. A further important question for consideration is 
the authority to be entrusted with the holding of the 
examination. We have already noticed the provisions of 
articles 234 and 320 of the Constitution which require con¬ 
sultation with the Public Service Commission in regard to 
appointments to the subordinate judiciary and which 
entrust the duty of holding the examinations generally to 
the Public Service Commissions. In view of these provi¬ 
sions, we thiax that the examinations can well be con¬ 
ducted by the Public Service Commissions provided, how¬ 
ever, that its nature and scope are defined in rules framed 
with the concurrence of the High Court. It would, we 
think, also be advisable to take the further precaution 
which is found in the rules prescribed in Uttar Pradesh 
and Bihar that the examiners should be selected in consul¬ 
tation with or with the concurrence of the High Court. 
Such a course will assure the selection of suitable and 
competent persons for the purpose of setting and valuing 
the papers at the examination. 

37. Some very responsible witnesses before us gave 
expression to the complaint that examiners selected from 
inside the State were apt to be the subject of influence and 
pressure and that it would be desirable to make it a rule 
to select as far as possible examiners from outside the 
State. We have no means of judging the correctness of 
this complaint. It may, however, be judicious in order to 
obviate all suggestions of partiality, to have a fair propor¬ 
tion of examiners from outside the State. 

38. We have noticed above the divergence of views in 
regard to the utility of a viva voce test forming part of thd 
examination. Speaking generally, it appears that members 
of the Public Service Commission attach great importance 
to it and such of them as we have examined have stated, 
that it has yielded very satisfactory results. On the other 
hand, there is the view expressed by members of the legal 
profession and of the judiciary, that these tests give only 
a superficial and imperfect idea of a candidate’s merit. Not 
infrequently, the candidate with a certain amount of pre¬ 
sence of mind and readiness of wit is able to show himself 
at advantage in these tests as compared with those posses¬ 
sing more substantial but less showy qualities. There is 
also the view that these tests by reason of the intangible 
elements on which they are based make it easy for the 
play of patronage and nepotism. The possession of a 
personality is a matter of substantial importance in the 
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making of an efficient judicial officer and that such tests 
have for long been an accepted part of such examinations. 

. We recommend their continuance. However, in order that 
these tests may operate satisfactorily, it is necessary to y^ a Voct 
provide that the marks allotted to them should not be dis- te*t» to 
proportionate to the total number of marks in the examina* continue, 
tion. As to what the actual proportion should be is a detail No x ^ 
which must be left to be dealt with by the rules governing men t of 
the examinations. Nor should a minimum requirement in minimum 
the viva voce test be insisted upon. Instances are known marks, 
of persons who have failed to obtain good marks in the 
viva voce tests having made very efficient and successful 
executive and judicial officers. We have already indicated 
the importance of associating a High Court judge in the 
holding of the viva voce test and giving him a preponderat¬ 
ing voice in the result of the test. 

39. We have already indicated that recruitment for the Recruit- 
lower subordinate judiciary should be made from among ment from 
law graduates who have practised for 3 to 5 years at the ministerial 
Bar and whose age may not exceed 30 years. However, in services - 
the southern States such as Andhra Pradesh, Kerala, 

Madras and Mysore, a certain number of vacancies in the 
cadre of the lower judiciary is reserved for the ministerial 
services particularly of the courts. These ministerial 
servants are required, in order to be eligible, to possess a 
law degree. In three of the southern States it is also 
necessary that they should have passed the Bar Council N 
examination. Being ministerial servants in courts oryationfbr' 
departments concerned with law, they have a certain the minis- 
amount of knowledge of the practical working of the law. terial staff. 
There is, however, a considerable body of opinion that this 
class of persons bred in the atmosphere of the offices of 
courts where unhealthy practices prevq.il should not be 
eligible for appointment to judicial office. On the other 
hand, opinion has been expressed by distinguished retired 
judges and others that judicial officers drawn from the 
ministerial services have in the course of time turned out 
to be distinguished members of the judiciary. It is un¬ 
necessary for us to express any definite view in regard to 
these rival opinions. The only question for our considera¬ 
tion is whether the reservation now being made in the 
southern States of a certain number of posts for the minis¬ 
terial services should continue. We are of the view that 
it should not. Persons in the ministerial services who have 
been at the Bar for the minimum prescribed period and 
are within the age limit prescribed would continue to be 
eligible to compete at the examination for recruitment to 
the lower judicial service. A reservation is unnecessary 
to meet cases of this character. However, in order to make 
it possible for ministerial servants to be able to compete, a 
higher age limit as compared with that for direct recruits 
from the Bar has sometimes been prescribed. This is clearly 
undesirable. If the ministerial servants wish to compete in 
these examinations, it should be open to them to do so on 1 
122 M. of Law—12. 
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the same conditions as other law graduates who have 
practised at the Bar. 

40. Having regard to the considerations mentioned 
above, we are of the view that three years’ practice at the 
Bar should be prescribed as one of the minimum qualifica¬ 
tions of eligibility for entry into the lower judicial service 
(civil judge junior division) recruited at the State level. 

ir 41. The age limit up to which candidates are recruited 
to this service varies in different States from twenty seven 
to thirty five, it being as high as forty in the case of minis,- 
terial servants. A person should be able to complete three 
years’ practice at the bar when he has reached the age of 
twenty six or twenty seven years. The maximum age 
limit therefore for entry into the judicial service may 
well be fixed at thirty years. On the basis that the existing 
rules regarding the age of superannuation remain unalter¬ 
ed, he will have the opportunity of being in service 
for a period of at least twenty five years. It appears to us 
unnecessary to fix a minimum age at which a candidate 
would become eligible for admission to the service. 

42. The mere selection of a suitable person by the 
application of the tests we have described does not obvious¬ 
ly complete the process of bringing into the service the 
competent judicial officer that is needed. The law 
graduate, notwithstanding his experience of a few years 
at the Bar, will still require a course of training before he 
can be entrusted with the work of a judicial officer. Deal¬ 
ing with this aspect of the matter, the Civil Justice Com¬ 
mittee observed as follows: — 

“It seems to us that it is most undesirable that 

young munsif should have to learn .. from his 

munsarim or reader from whose domination, he 
generally finds it difficult to shake himself free. We 
would therefore recommend that a training course for 
this class of officers should be held at headquarter 
stations for a period of, say, three months preferably 
during the vacation and instructions should be given 
by a retired officer from the provincial civil service.” 1 

At the present day, the importance of training seems 
to be even greater than it was thirty years ago. Not only 
has the volume and variety of the work increased but the 
pace at which a munsif has to perform his duties has 
quickened. Unless a young officer is given the proper 
training, he is likely to acquire by reason of his in¬ 
experience, un-businesslike habits which he may find it 
difficult to shed later on and which may prevent him from 
becoming an efficient judge. A certain amount of training 
in the administrative work of a court is also essential to 
a fresh entrant into the service from the Bar, if he is not 
to be at the mercy of his office clerks. 

, 1 IM-, page 187, pairs. 19. 
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43. The length of the period of training given to the 
srecruits at present varies from State to State. In Bihar 
. and West Bengal, a two year period of training is provided. 
In the other States like Andhra Pradesh, Madhya Pradesh 
, an Madras, • where the recruitment is from persons who 

have had experience at the Bar, the period of training is 
six months. The State of Uttar Pradesh provides for a 
training from four to six weeks only. In Bombay and 
Rajasthan, there is no provision at all for any training. In 
some of the States, however, the period of training pres¬ 
cribed has, in practice, turned out to be merely a theoreti¬ 
cal requirement. In Uttar Pradesh and in West Bengal, 
in spite of the relevant orders providing for periods of 
training, it has, in many cases, been dispensed with on 
account of the shortage of officers and the immediate need 
'.for filling vacancies which had arisen. 

44. The pattern of training is, broadly speaking, the 
same in the States where training is contemplated as an 
- essential part of a judicial officer’s career. Detailed and 
-comprehensive schemes for training have been worked out 
in Bihar, Madras, West Bengal and Madhya Pradesh. They 
are designed to enable the probationer to familiarize him¬ 
self with (a) actual trial work, civil and criminal; t.b) 
.revenue work; (c) conduct of cases; and (d) administrative 

work. The trainees are put in charge of a senior district 
and sessions judge whose duty is to guide them during the 
■ period of training and report on their work. 

45. As we are recommending recruitment from persons 
•who have spent a minimum of three years at the Bar, it 

will be convenient to examine the method of training 
adopted in Madras where recruitment is made from 
members of the Bar and to suggest changes wherever we 
consider such changes necessary. 

46. In that State, generally the recruit is given training 
for three months in the revenue department and for an 
.equal period, in the judicial department. He is first trained 
in one or the other of the two departments depending upon 

^considerations of administrative convenience. But it is 
learnt that an attempt is being made to give the revenue 
-training first. We set out the manner in which he is put 
through.this training. The probationer is attached to a 
Karaam for three weeks and to a village headman for one 
week so that he may have knowledge of their day to day 
work with particular reference to the maintenance of 
village accounts. For the next three weeks, he gets 
■training in survey work and the maintenance of land 
• records and other documents like field maps and village 
maps. He is then attached to a Firka revenue inspector 
•for a week and to a minor irrigation overseer for two 
weeks. His remaining period of training in the revenue 
-department is spent in the taluk office where he studies 
various land records and understands the general back¬ 
ground of the maintenance of Government accounts. 
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The importance of training in revenue work cannot be 
overemphasized. A fresh recruit to the service cannot 
satisfactorily discharge his duties in disposing of civil and 
criminal matters without an adequate knowledge and 
appreciation of rural conditions. A large part of the 
munsif’s work consists in dealing with land disputes and a 
knowledge of revenue matters is indispensable to the satis¬ 
factory disposal of these matters. 

47. The revenue training is followed by a short training 
of about two weeks with a circle inspector of police when 
the recruit gets an opportunity to study the general 
working of the police department with special reference to 
the investigation and prosecution of cases. He acquires a 
knowledge of the regulations under which action has to be 
taken in the event of a disturbance of law and order. In a 
later chapter, we refer to an argument that separation of 
the judiciary from the executive should not be effected 
because the separated magistracy is unaware of the 
difficulties of the police in investigation, and in making 
evidence available against the accused and is prone to 
exact too high a standard of proof. We emphasize in that 
connection the need for a fairly full acquaintance with, 
police methods of investigation and prosecution of cases as- 
a part of the training of the judicial officer dispensing 
criminal justice. It may be that in that view, the period 
of training in police department may have to be longer 
than two weeks. 

48. Then follows a period of training in the judicial 
department for a period of three months. During this- 
period, the trainee is first asked to watch the proceedings- 
in courts, civil and criminal, at the district headquarters 
and is then given the work of trying simple civil and. 
criminal cases 

49. The training in administrative work proceeds side- 
by side with the training in the judicial work. The pro¬ 
bationer is required to gain an intimate knowledge of the 
actual working of the different grades of courts and their 
offices. He has to acquire a thorough knowledge regarding 
the maintenance of the different registers, the preparation. 
of statistical returns, the scrutiny of plaints and the 
checking of court fees, the preparation of decrees and the- 
system of distribution of processes. He has to familiarize 
himself with the working of various departments like 
Nazarat, accounts, copying department, record room and 
the like. He is also required to have a thorough knowledge 
of financial rules and to acquaint himself generally with 
administrative work and office routine. This departmental 
training is essentially of a practical character. 

The period of training may not, however, necessarily* 
proceed in the order described above and may be inter- 
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'depending upon the exigencies and convenience of the 
■trainee as well as the departments concerned. 

It may, in some cases, be necessary to send the trainee 
for training in some other department as well. This will 
have to depend on local conditions. 

50. It is difficult to lay down definitely the period of 
training in all cases. It may, however, be observed that in 
view of our recommendation that recruitment of the 
judicial officers should be from . the Bar, we consider a 
period of training ranging between six months and one 
year as sufficient. The period and the nature of the training 
may, however* be adjusted from time to time and in parti¬ 
cular cases by the High Court by reason of variations in 
the local conditions and having regard to the background 
of the officers. 

51. We, however, wish to make it perfectly clear, that 
in no event should the training be dispensed with or its 
period reduced to less than six months. We would 
emphasize, that a training such as we have envisaged, is as 
essential to the making of a properly equipped judicial 
officer as the test of an examination to which he is to be 
subjected. We were informed, that even in States where a 
training is provided, there was a tendency on the part of 
the selected officers and their superior officers to regard it 
as unimportant and a matter of routine. This is to be 
deprecated. The training should be entrusted in our view 
to a selected district judge who would make periodical 
reports to the High Court about the trainees in his charge 
and their progress. Any want of attention to a judicial 
officer at the vital stage when training is being imparted 
to him will result in greatly impairing the competence and 
efficiency of the lower judiciary which we are aiming to 
raise. 

52. We may next consider the constitution of the higher 
judiciary and their recruitment and training. 


Earlier we have expressed our view that a proportion 
of the higher judiciary should be recruited by a competitive 
examination at the all-India level, so as to attract to the 
judiciary, capable young graduates fresh from the 
Universities. We shall now proceed to discuss the scheme 
in detail. 

53. We are concerned at this stage in considering 
recruitment to what we have earlier designated as the State 
■ Judicial Service Class I, which will comprise of posts of 
district judges, additional district judges and corresponding 
posts usually filled by officers of the status of a district 
judge. These posts are at present filled partly by pro¬ 
motion from the subordinate judicial service which we are 
designating as State Judicial Service Class II, and partly 
’■by direct recruitment from experienced members of the 
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Bar. The proportion of direct recruits from the Bar to* 
those promoted to these posts varies from State to State. 
The highest percentage amounting to fifty per cent is to 
be found in Bombay and Kerala. In Assam and Bihar, the- 
direct recruits from the Bar average thirty-three and one- 
third per cent and in Uttar Pradesh the percentage is 
twenty-five. In other States, the percentage varies from 
twenty-five to fifty per cent. In order to bring into the- 
higher judicial service a fair proportion of brilliant young, 
men who will set a higher tone and level to the subordinate 
judiciary as a whole, we propose that forty per cent of 
these posts should be filled by persons who would be 
recruited by a competitive examination held at the all- 
India level. These selectees will be subjected to a training 
and occupy subordinate posts borne on the cadre of the' 
State Judicial Service Class II for a period of years before 
they are brought to State Judicial Service Class I. This- 
scheme will no doubt have the effect of reducing the 
percentage of direct recruitment from the Bar in some of" 
the States and also reducing the number of posts which 
are now available to persons from the subordinate judicial 
service (state judicial service, Class II) for promotion to 
the higher judiciary. These reductions have to be faced 
and accepted as they are necessary in the interests of the 
efficiency of the higher judiciary and the judiciary as a- 
whole. 

54. We have already referred in more than one place 
to the poor intellectual calibre of the law graduates who 
eventually find their way into our judicial service through 
the avenue of the Bar. We have also mentioned how the- 
cream of our youngmen are drawn away into the Union,, 
the State and private services. The problem, therefore;, 
is to tap, as it were, the source of recruitment at the right 
time and at the right level so that we will be able to attract 
a number of these brilliant University graduates to the- 
judicial service. 

It appears from the figures made available to us by 
the Union Public Service Commission that a substantial: 
proportion of students offering themselves for the I.A.S. 
examination are interested in law and take optional papers 
in different branches of law. Though we have not been 
able to obtain complete figures, we have no doubt that a* 
fair proportion of the candidates offering themselves at 
this examination are law graduates. Why should not 
then we seize the opportunity of recruiting some of them- 
to the judicial service? 

55. This brings us to the controversy of the merits of’ 
the service or professional judge as compared with the 
judge drawn from legal practitioners. In most of the 
Continental countries, the professional Judge holds the 
sway. The reverse is the position in the Anglo-Saxom 
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cbuntries. India has for a long time occupied an inter¬ 
mediate position, both in regard to the subordinate as well 
as the higher judiciary. Ours has been a tradition of the 
blend of these two types of judges. 

56. The scheme which we suggest is in some respects ^ ese ^ )lance 
similar to that under which Indian Civil Service officers i,c.s. 
were recruited to judicial posts after having entered the 

Service by a stiff competitive test. That similarity has 
evoked a great deal of criticism and opposition from the 
witnesses we examined as it was said that officers of the 
Indian Civil Service who went to the judiciary were by no 
means successful judges. A distinguished lawyer stated 
that “good I.C.S. Judges were extremely few and excep- Consequent 
tions”. Apart from the comment on their work, the opposition. 
Indian Civil Service judges have left unpleasant memories 
behind them because of their association with our erst¬ 
while British masters. It has been said of them that “We 
had to suffer them for most of them were British, and our 
masters. They defended the Empire on the Bench just 
as their executive counterparts defended it in the general 
administration.” 

57. Notwithstanding all that has been said against the ic s* 
civilian judges, one may not forget that some of them judges, 
have been great judges, whose judgments are remembered 

and quoted with appreciation even to this day. Even after 
Independence, civilian Judges have occupied the responsi¬ 
ble office of Chief Justice of some of the High Courts and 
have been considered suitable for appointment to the 
Bench of the Supreme Court. 

58. Though a competitive examination will be the ^ ts .^ ect * 
method of selection and the persons selected will have had vt)1 ' 
no experience at the Bar, in our view, the scheme we pro¬ 
pose takes care to avoid the disabilities from which the 
Indian Civil Service judges suffered. To begin with, he 

had very often no legal qualifications other than those 
which had been given to him as a part of his training. 

These officers served for a number of years in the execu¬ 
tive which clearly gave them an executive bias. More¬ 
over, it was the general belief that the less able of them 
who were, as it were, found wanting on the executive side 
were taken up in the judiciary. We are, however, pro¬ 
posing to take only law graduates as recruits to the 
proposed service. Further, they will have no period of 
service in the executive as in the case of the civilian. In 
our scheme, they will, from the commencement, be ear¬ 
marked for appointment to the judiciary so that they will 
be imbued, as it were, with a judicial bias. 

5&. The great advantage that the Indian civilian had, Merits 
was the intensive and varied course of training which he of training, 
had to undergo. At the time of his first entry into service, 
his training was confined to matters pertaining to the 
revenue and criminal administration alone, but when he 
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was taken over to the judicial side, generally an equally 
intensive training in civil law was given to him for a period 
of not less than eighteen months. There can be no doubt 
that a similar intensive judicial training given to a judicial 
officer who possesses a law degree can be of the greatest 
value. If a law graduate recruited by a competitive 
examination is subjected to a carefully devised scheme of 
training which would include the practical working of the 
courts, there is no reason why he should not make as 
successful a judicial officer as a person recruited after a 
few years’ experience at the Bar. After all, experience 
at the Bar is only a manner of training and an equally 
satisfactory training may be given by the adoption of 
other methods. Indeed, it can be claimed that a planned 
and systematic training such as is contemplated by us for 
the judicial officer selected for the Indian Judicial Service 
may be more effective than the uncertain and spasmodic 
training which may be received during the course of a 
few years practice at the Bar. These and the other 
considerations referred to earlier have led us to the con¬ 
clusion that in the interests of the efficiency of the sub¬ 
ordinate judiciary, it is necessary that an All India service 
called the Indian Judicial Service should be established. 
This will need action being taken in the manner provided 
by article 312 of the Constitution. 

60. The personnel constituting the Service could be 
selected through a combined competitive examination 
relating to the Indian Administrative Service and other 
allied Services. Candidates competing for the Indian 
Judicial Service will have to be law graduates and will 
have to offer at least two optional papers in law. The 
standards insisted upon in their case will be the same as 
in the case of the Indian Administrative and the Indian 
Foreign Service. As to the age limit, having regard to 
the requirement that the candidate should be a law 
graduate, we are of the view they should be recruited 
from the age group of twenty-one to twenty-five years. 

61. As in the case of the other All-India Services, 
persons selected for the All India Judicial Service will be 
allotted to a particular State and will form part of the 
judiciary of that State for the rest of their service. How¬ 
ever, in order to foster an all-India outlook which is of 
vital importance to the nation, we suggest that as a rule 
the Indian Judicial Service officers should be allotted to 
States other than their own States. 

62. An officer selected for the Indian Judicial Seryice 
should, in our view, be given an intensive training for a 
period of two years before he starts his judicial career. To 
begin with, he will undergo the training that is at present 
being given to persons selected for the Indian Administra¬ 
tive Service in the Training School. It is essential that 
for a period, the training of the future executive officers 
and the future judicial officers should proceed pari passu 
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-and in association with one another. We have found 
that in maintaining the efficiency of judicial administra¬ 
tion, the district judge has to depend a great deal upon 
the executive officers for their co-operation. It has been 
generally noticed that a district judge borne on the cadre 
of the Indian Civil Service is able to secure the co-operation 
of the other officers in a larger degree than a district judge 
belonging to the State service. This perhaps is psycholo¬ 
gical. However, that may be, we must make use of every 
factor which may help to make judicial administration 
more efficient. Officers of the Indian Judicial Service, 
if trained in close association with those of the Indian 
Administrative Service, will in the future stages of their 
career as judicial officers, be able to obtain all necessary 
co-operation from their colleagues of the Indian Adminis¬ 
trative Service. 

The course which has been prescribed for the one year 
period of probation of the Indian Administrative Service 
officer, includes a study of the principles of the Consti¬ 
tution, of the Indian criminal law, general administrative 
knowledge, such as, Indian History in its social, political 
and economic aspects, general principles of administration, 
organization of Government institutions and the regional 
language of the State to which he is allotted. These sub¬ 
jects would, in our view, be equally useful to a judicial 
officer. We may, however, suggest that in order to render 
this period of training in the Indian Administrative Service 
School of more practical value to the Indian Judicial 
Service officer, some additional subjects like Economics 
and Commercial law with particular reference to the civil 
procedure, company law, insolvency, banking and insurance, 
should also be included in the course of instruction at the 
school. 

63. The training at the Indian Administrative Service 
School for a year should be followed by a further period 
of intensive training in the State to which the officer is 
allotted. The officer will be subjected to this training 
side by side with members of the subordinate judiciary 
recruited at the State level. We have earlier prescribed Training in 
the nature of this training. This period of training for the die States. 
Indian Judicial Service officer in the State will have, 
however, to be longer, by reason of his unfamiliarity with 
courts of law. It should, we think, extend to a period of In ^,‘ e 
one year which will include a three months’ training in District, 
the revenue matters, a two months’ training in the police 
department and five months under a selected district 
judge. It may be advantageous to give the officer some 
idea of how cases are prepared by posting him for training 
for a short period under the Government Pleader or the 
Public Prosecutor. In order that the officer may have 
some idea of work in the High Court, we also recommend 
that he should work as a legal assistant to a selected High 
<Court judge for a period of two months. During this 
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Com. Court procedure beginning with the institution of civil 
and criminal matters upto their final disposal.. He would 
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judge to whom he is attached. This personal contact with 
the High Court judge will enable him to get an intimate 
understanding of how complicated legal problems are 
approached and dealt with in the High Courts. He would 
also be able to watch the methods of work of experienced 
judges. The period of training in the High Court should, 
also familiarize the officer with the methods by which the 
work of the subordinate courts is reviewed. At the end 
of a training such as we have suggested, the officer could 
well be entrusted with the responsibility of doing judicial' 
work. 
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64. After the training, the officer will be posted as a 
magistrate. Care will have to be taken in States where 
separation of the judiciary from the executive has not yet 
been effected to see that he is under the control and 
supervision of the High Court and not the executive. This 
should present no difficulty. Cases could be transferred 
to him from time to time for disposal. After a period of 
not less than three years has been spent by him as a 
magistrate exercising progressively increasing powers, the 
officer can be posted to the civil side starting as a junior 
civil judge. In some of the States where separation has 
been effected, the posts of magistrates and munsifs are- 
borne on the same cadre. In these States, the officer will 
work as a munsif for not less than three years before he is 
promoted to higher posts and works as a subordinate judge 
or senior civil judge or an assistant sessions judge as the 
case may be. After three or four years’ experience in 
these higher posts, he will be fit for being posted as a. 
district and sessions judge. 


Emoluments 65. In the scheme we have proposed, the emoluments 
in cubordi- of the posts in the .Indian Judicial Service will be the same- 
rate posts. as those in the Indian Administrative Service. These 
officers will therefore draw a higher remuneration when 
Working as magistrates, munsifs and subordinate judges 
than their counter-parts in the State services. On 
As District appointment, however, as district and sessions judges their 
Judge. ■ remuneration will be the same as that of persons occupy¬ 
ing these posts who are not members of the Indian Juflicial 
Service. 

Our main purpose in recommending the institution of 
an All India Service is to bring men of talent into the 
higher judicial service. These officers will, therefore, 
after their training for two years, have to be taken quickly 
through the rungs of the subordinate judicial service so as 
to reach the position of district and sessions judges in a 
period of about ten years. 
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66. It may appear somewhat unjust that an Indian Rapid 
Judicial Service officer should rise to the position of 

a district and sessions judge in the short period of about criticism, 
ten years while a person recruited as a junior civil 
judge at the State level should have fifteen to twenty years 
in service before he can attain that position. We do not 
think that this would be unjust. It must be remembered 
that the young man who has preferred to enter the service 
at the State level could have, if he had chosen, attempted 
to enter the service at the all-India level. He has not 
chosen to do so probably because he did not command 
the talent, which would have enabled him to enter it by 
that door or has not been successful in his effort. What 
is clear is that the entrance to the service at the all-India 
level will remain open to every one who chooses to attempt 
to enter it by that door. Further, it has to be remembered 
that every officer recruited as a civil judge (munsif) does 
not reach the post of a district and sessions judge. That 
post is a key post in the judicial administration of the 
State. A district and sessions judge is the highest judi¬ 
cial authority in the district and is responsible for its 
judicial administration in all aspects. Normally only one 
in ten persons recruited as munsifs can aspire to reach 
this selection post. 

67. A furtner question which needs consideration is Integratiom 
whether All India Service element which we have pro- s^ e the 
posed can be integrated into the State Judicial Service, services. 
We see no difficulty in bringing this about. Such an 
integration is in force in the case of other all-India Services 

and identical principles can be made applicable to this 
case. In the Indian Administrative Service and the Indian 
Police Service the cadre strength at the higher levels is 
made up of seventy-five per cent, of directly recruited 
personnel at the all-India level and twenty-five per cent, 
personnel filled by promotion from the lower ranks 
recruited at the State level. The scheme, we envisage, 
will be on the following lines :—The recruitment at the 
lowest level of the judicial machinery viz., of civil judges 
junior division (munsifs) will be made at the State level. 

Persons so recruited will be eligible for promotion to the 
higher posts of civil judges senior division (subordinate 
judges). The State Judicial Service Class I (the higher 
judicial service) will consist of the offices of the district 
and sessions judges, additional district and sessions judges, c ^iof T 
civil and sessions judges, chief presidency magistrates and superior 
other posts for which an officer of the status of a district and posts to be 
sessions judge is necessary. In so far as State Judicial Ser- r ,” e r, e c fcr 
vice Class I (higher judicial service) is concerned, we would 1 e ’ 
suggest that forty per cent, of these posts be reserved for 
members of the Indian Judicial Service which we have 
proposed. Of the remaining sixty per cent, thirty per 
cent, may be left to be filled b£ promotion from ranks of Thirty per 
State Judicial Service Class II (subordinate judicial cent, for 
service) and thirty per cent, to be filled up by direct promotion.. 
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recruitment from members of the Bar of sufficient seniority 
and standing. The proportions we have recommended may, 
however, have to be suitably altered in the smaller States 
like Assam and Orissa where the number of district judges 
is small. Another method of dealing with such States 
would be to have a combined cadre for two States, a big 
State and a small neighbouring State being taken together. 

68. The scheme of recruitment to the higher judicial 
service, partly by the constitution of an all-India Judicial 
Service, met with considerable opposition from some 
members of the subordinate judiciary and from certain 
bodies representing the subordinate judiciary who have 
sent representations to us. It was urged that the 
personnel recruited at the all-India level will be deficient 
in experience as compared with the personnel recruited 
by promotion from the subordinate judiciary. We have 
dealt separately with this aspect of the matter. It is 
true, that the recruits at the all-India level will have 
shorter judicial experience before they reach the level of 
district and sessions judges but this will be amply compen¬ 
sated for, by the greater talent they will possess and the 
more intensive training to which they will be subjected. 

69. A further objection to our proposal was that it 
would unfairly affect the chances of prom^,ion to the 
higher judicial service which persons in the Tower judicial 
service now have and that in the result, the lower sub¬ 
ordinate judiciary will be deprived of all incentive to 
efficient work. It appears to us that the reservation of 
thirty per cent, of posts to be recruited by promotion which 
we propose will not substantially reduce the posts now 
available to the subordinate judiciary in the higher judi¬ 
ciary. The Table set out below shows the number of 
posts in the lower State judicial service and the higher 
State judicial service in the various States during the year 
1955. 
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70. The above Table shows that the percentage of posts 
in the higher State judicial service ranges between 10 to 
20 per cent, of the total number of posts in the judicial 
services of the State. It will thus appear that only a small 
proportion of the officers in the lower judicial service can 
expect to reach the higher judicial service. The Table also 
shows the number of posts that will be filled if our proposal 
is accepted by recruits of the Indian Judicial Service by 
personnel promoted from the subordinate judiciary and by 
direct recruitment from the Bar. An examination of 
columns three and nine reveals that the number of posts 
that will be available to persons promoted from the subordi¬ 
nate judiciary will not be small. The posts borne on the 
higher judicial service cadre must necessarily be regarded 
as selection posts which may be filled only by persons of 
adequate merit and ability. These posts cannot be 
regarded as posts to which an officer should expect pro¬ 
motion in the normal course. We have elsewhere 
expressed qur strong disapproval of the present method of 
promoting officers merely on the basis of seniority. 

The apprehensions of lower State subordinate judiciary 
are, no doubt, accentuated by the state of affairs which 
now prevails in a number of States. Apart from promotion 
having been regulated by mere seniority, the large demand 
for judicial officers had led to abnormal expectations of 
promotion to the higher cadre of members of the lower 
subordinate judiciary. 

71. Comparing the situation which will result from the 
adoption of our proposal with the position in other depart¬ 
ments where officers of the all-India Services are recruited, 
one finds that only twenty-five per cent of the cadre 
strength at the higher levels is available for persons pro¬ 
moted from the lower services. The percentage therefore 
which we have fixed does, in our opinion, no injustice to 
members of the subordinate judicial service. In fact, we 
should have been inclined to fix a higher percentage for 
the Indian Judicial Service element in order to achieve our 
purpose of raising the tone and level of the judiciary but 
for the consideration that a certain percentage of these posts 
should be open to the really talented men available in the 
lower judicial service. It may be that when the scheme, 
which we have proposed is found to yield satisfactory 
results, a case would have been made out for the increase 
of the percentage of recruits at the all-India level to a 
higher figure. 

In any case to suggest that an essential scheme of reform 
affecting the subordinate judiciary as a whole should be 
held up in order that the existing personnel may not lose 
their chances of promotion would be “to disclose an incapa¬ 
city to see things in proper focus”. 

72. It was observed by a Chief Justice in reference to 
our proposal that “If the higher status or the higher salary 
is kept limited to the direct recruits, the inevitable result 
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will be that a higher caste of officers will spring up within 
the Service in no time and the members of that caste, being 
recruited directly to the higher subordinate judiciary at 
very young ages, will soon form a block at the top, to whom 

all further preferment will necessarily be limited. The 

former, being appointed directly to the topmost rank of the 
district judiciary at a comparatively early age, would soon 
acquire a position of seniority and would be earning a 
much higher remuneration, while the promotees from the 
lower subordinate judiciary, who are older men of much 
longer judicial experience, would be straggling far behind, 

-unless proper adjustments of rank and salary were made...... 

In my view, it will be a combination or assemblage of 
incompatibles. Very young men,, recruited directly by the 
method of a competitive test, men of middle age, recruited 
directly from the Bar and men of. fairly advanced ages, 
recruited by promotion will make a very miscellaneous 
company which is likely to breed a sense of mal-adjustment, 
i if not jealousies or contempts.” 

73. In the scheme, proposed by us, there is not any Answred 
disparity of remuneration after the direct recruits, or 
those otherwise recruited, have reached the higher judiciary. 

No doubt, during the period of the direct recruits’ tenure of 
posts in the lower judicial service, he will be drawing a 
higher remuneration than the magistrates or munsifs or 
subordinate judges in the service. There will undoubtedly 
be a disparity of age between direct recruit and the person 
who may be recruited by promotion from the lower services 
or from the Bar. Such a disparity, however, exists in many 
services in which recruitment takes place at different levels 
and from different sources and has not so far led to any 
disharmony or inefficiency. As the prospects of promotion 
of the recruits, direct or otherwise, would be equal, the 
more capable of them being promoted to the selection posts 
it may well be that the district and sessions judge drawn 
from the cadre of the subordinate judiciary may, in pre¬ 
ference to a direct recruit occupying a like position, be 
selected to be a judge of the High Court as has happened 
in the past. 

74. A somewhat faint objection to the scheme proposed 

by us was raised on the ground that a person recruited at *“■* 
the all-India level sent to a State other than his own would 
be unfamiliar with the language of the State and will not, 
therefore, ably and efficiently discharge his duties as a 
judicial officer. We have already recommended that the 
training, which he has to receive, should include a know¬ 
ledge of the regional language of the State to which he is 
allotted. In fact, a similar situation arises in respect of 
■officers of the other all-India Services like the Administra¬ 
tive and the Police Services, when officers posted to one 
State come from another State. We have not been in¬ 
formed of any difficulties having been experienced hy 
these officers in discharging their duties on this score. 
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75. It has also been suggested that, if the emoluments, 
of the posts in the Indian Judicial Service are the same as 
those in the Indian Administrative Service, the more 
capable candidates may prefer the Administrative Service 
or the Foreign Service or the Police and other Central 
Services as the qualification of a degree in law will not be 
necessary for competing in those Services. We do not think 
that there is any force in this suggestion. So far as the 
Indian Police and other Services are concerned, the remune¬ 
ration offered to those selected to them will be less than 
the remuneration which an Indian Judicial Service officer 
will get. Moreover, the Indian Judicial Service will have 
attractions of its own, some of them not available even to 
members of the Indian Administrative Service who will 
have a comparable remuneration. A judicial officer, unlike 
an executive officer, lives a life of independence unaffected 
by the frowns and favours of a superior. Indeed, we were 
informed by the Chief Justice of a State that he had met 
some I.A.S. officers who would like to be transferred from 
the executive service to the higher judicial service, if such 
a transfer was possible. An officer of the Indian Judicial 
Service may rise to the status of a High Court Judge, the 
like of which cannot be attained by an officer in the I.A.S. 
or the I.F.S. 

76. We have already indicated that the proportion of 
direct recruits from the senior members of the Bar to 
posts of the State Judicial Service-Class I should be thirty 
per cent. We have stated earlier the proportions in which 
direct recruitment from the Bar take place in various 
States. There is a clear advantage in having different 
fields of recruitment so that one may be able to catch 
talent from any field. It has happened that persons who 
did not succeed in being appointed munsifs have, in later 
years, been recruited as assistant or district judges, or 
even after long practice at the Bar as High Court judges. 
It is, therefore, only fair that the Bar which has so far 
been the main recruiting ground to the judicial service 
should have an appropriate quota of direct recruitment to 
the higher judiciary. Though the percentage of thirty 
which we have suggested means a reduced quota in some 
of the States, it is, we consider, a fair proportion, having 
regard to the scheme of direct recruitment at the all-India 
level suggested by us. 

77. In most of the States, the prescribed qualifications 
for direct recruits to the higher judicial service are seven 
years’ practice at the Bar and age between thirty-five and 
forty-five years. In Orissa, however, the required length 
of practice at the Bar is ten years and in Madhya Pradesh 
the maximum limit of age is forty years. We are of the 
view that the requirement of a practice of seven years 
and an upper age limit of forty years should be uniformly 
adopted in all the States. 
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78. In out view, it is not necessary to prescribe any 
period of training for persons recruited direct from the Bar 
in this manner. Recruits from the Bar, with a minimum 
practice of serven years and in many cases with much 
longer practice, will ordinarily be completely familiar 
with court procedure and like matters. We have referred 
to this matter as we found that in some States the. rules 
require these recruits to undergo training for a period of 
one year. 

79. An analysis of the pay structure of the judicial 
service in various States reveals considerable disparity in 
the pay scales as to (1) the minimum and the maximum of 
the scales, (2) length of the time-scale of the pay, (3) 
rates of increments, and (4) the stages of the efficiency 
bar. Taking, for example, the pay scales of munsifs, the 
minimum starting salary ranges between Rs. 220 in Bihar 
to Rs. 350 in Uttar Pradesh. In Orissa, a munsif starts 
at Rs. 230, in Kerala, Mysore, Rajasthan and West Bengal 
at Rs. 250, and in Andhra Pradesh, Bombay and Madras at 
Rs. 300. Likewise, the maximum of the scale ranges 
between Rs. 500 in Mysore to Rs. 850 in the Punjab and 
Uttar Pradesh. There is also considerable difference in 
the length of their pay scales; the pay scale in Assam and 
Bihar is spread over twenty one years and in Mysore over 
eleven years. Apart from differences in the amount of 
increments, there are also differences in the intervals 
between increments ; thus munsifs and subordinate judges 
in Andhra Pradesh and Madras, and subordinate judges in 
Assam get biennial increments, whereas elsewhere all 
judicial officers get annual increments. One also notices 
considerable differences with regard to the stages at which 
the efficiency bar is enforced. In Uttar Pradesh, the 
-efficiency bar is placed after the fourth and the fourteenth 
year of service, in Bihar after the eighth and the fourteenth 
year, in Andhra Pradesh and Madras after the ninth year, 
in Kerala and the Punjab after the eleventh year, and in 
West Bengal after the tenth and the eighteenth year of 
service. Likewise, there are differences in the pay scales 
of subordinate judges, additional district judges, district 
judges and officers of corresponding rank. 

80. It is, in our view, desirable that officers doing exactly 
the same work, and having precisely the same qualifica¬ 
tions should, as far as possible, be paid the same remunera¬ 
tion for similar work in different States. There is in our 
view no justification for the diverse scales of pay and 
increments now in force. 

81. While dealing with the main causes of the decline 
in the standards of the subordinate judiciary, we pointed 
■out, how an officer of the judicial branch of the State Civil 
Service is at a disadvantage in regard to his emoluments 
in comparison with a member of the executive branch. 
This is mainly due to the fact that generally an entrant 
S./122 M of Law—13. 
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to the judicial service starts at a higher age than his- 
counter-part in the executive branch. Thus, in States 
where practice at the Bar is necessary for entry into the 
service, a young man can enter it at the earliest at the age 
of twenty-six or twenty-seven. He has thus to make a 
substantial outlay in expenditure and spend some years in 
acquiring the necessary special qualifications for the judi¬ 
cial service. On the other hand, an entrant to executive 
service need not spend money or time in equipping him¬ 
self, Entering the service immediately after graduation 
at the age of twenty-one, he has a start of five years over 
a judicial officer. These are very Weighty reasons for 
fixing the initial salary of a recruit to the judicial service 
at a somewhat higher level than that of his counter-part 
in the executive service. But unfortunately this position 
is not always recognised. We consider it is desirable and 
necessary that, when people are recruited somewhat later 
in life on account of their special qualifications, they ought 
to be started at a minimum salary higher than that paid 
to ordinary graduates recruited immediately after comple¬ 
tion of their university courses. We have already noticed 
the starting pay of judicial officers in the several States. 
In our opinion, the starting salary of munsifs in all the 
States, with the exception of Uttar Pradesh, falls far below 
of what, in our opinion, should be the minimum adequate 
starting salary. 

82. We noticed with some surprise that the scales of 
pay of munsifs and subordinate judges in Andhra Pradesh 
and Madras and of subordinate Judges in Assam provide 
for biennial increments. The scheme of biennial incre¬ 
ments is not so innocuous as it may appear. Although the 
biennial increments are double the normal annual incre¬ 
ments, yet it does cause some hardship to the officers 
concerned without any substantial benefit to the State.. 
This will be clear from the comparative statement below 
which shows the amount payable by way of salary to at 
judicial officer during the first eight years of his service 
under the two different scales, one providing for annual 
increments and the other for biennial increments: 


No. of years 

Total salary per year 

(300-50'2—700) 

biennial 

Total salary 
(300—25— 

x 

3600 

3600 

2 

3600 

3900 _ 

3 

4200 

4200 

4 

-4200 

4500 

5 

4800 

4800 

6 

4800 

5100 

;7 

5400 

5400 

8 

5400 

5700 


36,000 

37.200 


Difference is Rs. 1200,'- . 
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Thus, during eight years of the service of a judicial 
officer, the State Government gains-Rs. 1200 i.e. Rs. 150 
per year. But for a judicial office^ the additional three 
hundred rupees every, alternate year means a great deal. 

The principal object of giving increments to a public 
servant is to enable him to meet his increasing responsi¬ 
bilities and expenditure as he grows in age. The 
principle of biennial increments does not seem to take 
into account psychological factors, so important in the 
maintenance of the efficiency of the services. Annual in¬ 
crements have become almost a normal feature of the 
service under the State. We, therefore, recommend that 
the scales of pay for judicial officers Should invariably 
provide for annual and not biennial increments. 

83. The great responsibility of the work which a judicial 
officer is called upon to discharge needs no emphasis. In 
some States, as has been pointed out, the munsif’s juris¬ 
diction extends up to Rs. 10,000 and as a judicial magist¬ 
rate of the first class, the same officer is competent to in¬ 
flict a sentence of imprisonment up to two years. Judicial 
integrity is of the greatest importance and to expect 
persons discharging responsible functions to live on low 
salaries not commensurate with their office and responsi¬ 
bility is unrealistic and ignores present day living con¬ 
ditions. Elsewhere, we have also dealt with the difficult¬ 
ies which judicial officers, as a class, have to face in the 
matter of securing residential accommodation and how, 
in some parts of the country, a very high percentage of 
their salary has to be spent towards house rent alone. 
Considering these facts and circumstances, we are of the 
view that the scales of pay should be substantially higher 
than it is at present in order to enable an officer to main¬ 
tain a proper standard of living and avoid obligations 
which may be embarrassing to him in' the discharge of his 
duties. We, therefore, recommend that the pay scale of 
a civil judge, (junior division) should be fixed at Rs. 350— Suggested 
25—400—(confirmation)—30—520—EB—30—700. The scale payjscaie 
is spread over thirteen years with an efficiency bar after for mun8lts * 
the seventh year of the service. 


84. There is an equally striking disparity in the scales subordinate 
of pay of subordinate judges. In Bombay, they have a judges, 
pay scale of Rs. 695—45—875; in Uttar Pradesh Rs. 750—25— 

850- in Mysore Rs. 500—25—600; in Madras and Andhra 
Pradesh Rs. 500—50/2—700; in Assam Rs. 500—50/2—800 
and in Bihar they have a long pay scale of Rs. 350—15— 

380—30—770—40—850. In some States like Uttar Pradesh 
and Rajasthan, subordinate judges and munsifs are Ipome 
on the same scale of pay which ranges between Rs. 300 to 
Rs. 850 in Uttar Pradesh and Rs. 250 to Rs. 750 in Rajasthan. 

In the Punjab, there is no distinction between munsifs and 
subordinate judges; there is only one cadre comprising of 
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subordinate judges who are classified as subordinate judges 
Class I to Class IV, according to the extent of their pecu¬ 
niary jurisdiction. They are all borne on pay scale ot 
Ss. 300—30—510—EB—30—600—40—720—EB—40—800—50— 
850. It will be noticed that in a large number of States like 
Andhra Pradesh, Madras, Bihar, Assam and Orissa, there is 
considerable overlapping in the pay scales of munsifs and 
subordinate judges. Thus, in Madras and Andhra Pradesh, 
munsifs are in the scale of Rs. 300—700 and subordinate 
judges in the scale of Rs. 500—700. In Bihar, the munsifs 
scale is Rs. 220—750 and the subordinate judge’s scale is 
Rs. 350—850. Similarly, in Assam munsifs are in the pay 
scale of Rs. 250—750 and subordinate judges are in the 
scale of Rs. 500—800. Likewise, in Orissa, munsifs are in 
the scale of Rs. 200—750 and subordinate judges are in the 
scale of Rs .300—850. The result of this overlapping is 
that, if a munsif is promoted as a subordinate judge, he 
gets very little financial advantage, because all that is done 
is to fix his pay in the new scale above the actual salary 
that he was getting as a munsif. We may illustrate the 
position. A munsif in Bihar who after ten years of ser¬ 
vice gets Rs. 445 per month, on promotion as a subordi¬ 
nate judge would get only Rs. 470 in the scale of subordi¬ 
nate judge. The only other advantage that he would 
derive is that he will go into a scale, the maximum of 
which is slightly higher than that of a munsif. In States 
where the pay scales of munsifs and subordinate judges 
are the same, the promotion of a munsif would merely 
amount to a change in designation without any change 
in remuneration. Promotions such as these are merely 
nominal and can hardly instil in the officer the increased 
sense of responsibility which is necessary on elevation to 
a higher post. 

A subordinate judge occupies a very important position 
in the judicial hierarchy. His pecuniary jurisdiction is 
unlimited and he has to try complicated suits, often of 
large value. Appeals against his decisions are generally 
heard by the High Court. In many places, a senior sub¬ 
ordinate judge also hears civil appeals transferred to him 
by the district judge. They are also invested with powers 
of assistant sessions judges and in that capacity they try 
sessions cases and also hear appeals against convictions 
by second and third class magistrates. Elsewhere, we 
have also recommended that they should be invested with 
powers to try cases under the Indian Succession Act, 
Land Acquisition Act and other special enactments. 


85. Having regard to the important nature of their 
work, we think it unreasonable and inadvisable to put 
subordinate judges on the same scale of pay as munsifs. 
The difference in the duties entrusted to them is so sub¬ 
stantial, that to put them on the same scale of pay as 
munsifs, is to ignore completely their special role in the 
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administration of justice. The higher degree of their Pay scales of 
responsibility requires a separation of the scales of pay £j“ te 
of subordinate judges and munsifs so that when a munsif {, e differen 
is promoted as a subordinate judge, it should be a pro- from that 
motion for him, in status as well as in remuneration. of munsifs. 

Unless promotions are accompanied by manifest ad¬ 
vantages, they are likely to be treated merely as a matter 
of routine and can scarcely stimulate an officer to enter 
upon his new work with greater vigour and enthusiasm. 

A real promotion would have the unmistakable advantage 
of affording satisfaction to the individual officers and en¬ 
hancing their morale. We, therefore, recommend that a 
subordinate judge should have an altogether distinct 
scale of pay which should not overlap the munsifs scale 
of pay. 

86. The existing pay scales of subordinate judges and Suggested 
officers of corresponding rank are not commensurate with pay scale * 
the nature and magnitude of the work they are expected 

to perform. We feel that they ought to be placed in a 
scale not below what is usually given to a senior Class I 
officer, that is, Rs. 600—40—1000—1000—50—1100. This pay 
scale is however spread over 14 years and we do not think 
it is desirable to put a subordinate judge who is likely to 
be a senior man of advanced years on such a long time 
scale. This scale should therefore be modified to Rs. 700— 

50—1000 with a length of six years. The scale of pay begins 
at the point where the munsifs scale ends. We, there¬ 
fore, recommend the above mentioned scale for civil 
judges (senior division) and the officers equivalent to that 
rank. 

87. In a large number of States, the pay scales of the District 
district judges have been equated with the senior scale in judges, 
the Indian Administrative Service viz., Rs. 800—50—lh00— 

60—1300—50—1800. In some States like Andhra Pradesh 
and Madras they start on Rs. 1000. In Mysore, however, the 
pay scale of a district judge is Rs. 900-50-1300, and in 
Assam Rs. 850—50—1500. In Kerala, their scale of pay is 
Rs. 850—1300. These pay scales are in our view too low. 

It has to be remembered that even in States like Assam 
and Mysore the Indian Administrative Service officers 
are paid at higher scales. The district judge, who is the Pay Scales 
head of the district judiciary is paid a remuneration sub- to c °rres- 
stantially less than that paid to the head of the district fhose of* 
executive, the collector. We recommend that in these collectors. 
States, the pay scale should be raised so as to correspond 
to the Indian Administrative Service scales of pay, as has 
been done in the rest of India. 

88. We may, however, point out a practical difficulty Starting pay 
which the members of the subordinate judiciary have to ° f p istrict 
face. Even in States where the sca’es of pay of the ^ ud ® es ' 
district judges are 0 n par with those of the Indian Ad¬ 
ministrative Service, in point of fact very few district 
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judges ever reach the maximum of the scale i.e. Rs. 1800. 
District Judges, we found, generally retire on a pay rang¬ 
ing between Rs. 1000 to R». 1300. This arises from the 
fact that unlike the other services, promotions in the 
judicial service are extremely slow and are obtained 
after a long period of service. Various factors contribute 
to the delayed promotions in the judicial service. Firstly, 
the proportion of higher posts to the subordinate posts is 
■ very small; secondly, unlike the executive services in 
which there has been increasing expansion on account 
of. the States’ growing welfare activities, there has not 
been much expansion in the judicial service; thirdly, un¬ 
like the other services, there is direct recruitment from 
the Bar to the extent of 25 to 50 per cent, to the higher 
judicial service. With the field of promotion restricted 
by these causes in a large number of the States, a judicial 
officer is not promoted to be a district judge, until he has 
been in service from fifteen to twenty years or even 
longer. While it is possible for an Indian Administrative 
Service officer to reach the maximum of his scale viz., 
Rs. 1800, within a period of 25 years’ service, a District 
Judge cannot ordinarily reach the maximum of his scale 
on account of his promotion to be a district judge at a 
later stage in his service. An Indian Administrative 
Service officer is generally recruited between 21 and 24 
years of age. He gets into the senior scale by the sixth 
year of service, he can reach the maximum of his scale 
at the age of about forty-nine and can earn his maximum 
pay for a period of six years. Generally, a person does 
not however enter the judicial service till he is at least 
twenty-six or twenty-seven years of age. He can there¬ 
fore have a maximum span of twenty-eight years of 
service before he reaches the age of superannuation. 
Within this comparatively short span of service, promo¬ 
tions take an extraordinarily long time for the reasons 
mentioned earlier. If a judicial officer is promoted to be 
a district judge at the age of 45 years and if he starts 
on a salary of Rs. 800 he will never be able to reach the. 
maximum of Rs. 1800 and on his retirement at fifty-five 
he will be drawing a salary of Rs. 1350 only. Even if the 
age of retirement is raised to 58 as recommended by us 
elsewhere he will, perhaps, be drawing Rs. 1500 at the 
age of retirement. The improvement in the scale of 
salary of district judges has, therefore, been wholly 
illusory. There is not much meaning in having a scale 
in which people cannot ordinarily reach the maximum. It 
is obvious that no member of the subordinate judiciary 
can be appointed a district judge at an age which would 
ensure a service of twenty years as a District Judge «o 
that he may reach the maximum of his pay i.e., Rs. 1800. 
We, therefore, recommend that suitable adjustments be 
made in fixing the starting salary of officers promoted as 
District Judges. 

In some States, the effect of late promotions is sought 
to be obviated by providing for a higher initial salary 
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based on some advance increments proportioned to 
length of service. Thus, in Orissa the initial pay of 
officer promoted as district judge is fixed at the stage in 
the time scale of pay above the officer’s pay in the lower 
Tank plus increments at the rate of one increment for 
•every three years of service subject to a minimum in¬ 
crease of Rs. 200 and a maximum increase of Rs. 300. 
'Similar rules obtain in Bombay with the difference that 
the maximum increase in the initial pay above the mini¬ 
mum of the scale cannot exceed Rs. 200. 


the promo- 
an ted officers. 


In order that a judicial officer should derive real benefit 
from his pay scale, he should on promotion, be made to 
start not at the minimum of the scale, but on that pay in 
fhe time scale which would correspond to his having reached 
that post at the end of a certain number of years of ser¬ 
vice in the lower ranks. This method of calculating the 
starting salary obtains in the all-India Services, where a 
person on entering the senior scale gets as his initial 
salary a higher pay than the minimum of the time scale 
corresponding to the length of his service. We have 
devised the accompanying Table on the lines of the all- 
India Service scales of pay indicating the starting salary 
of the promotees from one grade of judicial officers to 
another grade. We may, however, emphasise that it 
shows the minimum that a judicial officer should get after 
a certain length of service. Thus, if a civil judge (junior 
•division) is promoted to the senior division or if a civil 
judge (senior division) is promoted as district judge, be- 
'fore completing 7 years of service he should still get the 
minimum of the scale of his new post. 


Scales of Pay 


Probable 

age 

Length of 
service in 
years 

Pay of Civil 
Judge (Junior) 

Pay of Civil 
Judge (Senior) 

Pay of District 
and Sessions 
Judge 

I 

2 

3 

4 

5 

28 

I 

350 



29 

2 

375 



30 

3 

(Confirmation) 





400 



3 i 

4 

430 



32 

5 

460 



33 

6 

490 



34 

7 

F.. B. 520 



35 

8 

550 

700 

800 

36 

9 

580 

750 

850 

37 

IO 

610 

800 

900 

38 

II 

640 

850 

950 

39 

12 

670 

900 

IOOO 

40 

13 

700 

950 

1060 

4 i 

14 

700 

IOOO 

1120 

42 

15 

700 

IOOO 

1180 

43 

l6 

700 

IOOO 

1240 

44 

17 

700 

IOOO 

1300 

45 

18 

700 

IOOO 

1350 

46 

19 

700 

IOOO 

1400 

47 

20 

700 

IOOO 

1450 
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I 

2 

3 

4 

5 

48 

21 

700 

IOOO 

1500 

49 

22 

700 

IOOO 

1550 

5 ° 

23 

700 

IOOO 

1600 

51 

24 

700 

IOOO 

1650 

52 

25 

700 

IOOO 

1700- 

53 

26 

700 

IOOO 

1750- 

54 

27 

700. 

IOOO 

ifioa 

55 

28 

700 

IOOO 

1800 


Additional 

district 

judges. 

Pay to be 
uniform 
with that 
of district 
judges. 


'89. In the case of persons appointed to the Judicial. 
Service Class I directly from the Bar, appropriate rules- 
may empower the State Governments to fix the initial 
salary in each case at a suitable stage in the time scale, 
on the recommendation of the High Court. We are 
aware that this will mean some extra expenditure for 
the States. But considering the important part the 
officers of the higher judiciary play in the administration 
of justice and having regard to the responsibility placed 
on them, it is only fair that they should get the real 
benefit of the scale of pay already prescribed for them. 

9U. At this stage, we may point out that in a number 
of States, somewhat lower scales of pay have been 
prescribed for the additional district judges and the 
corresponding posts. The reason apparently is that the 
State Governments want to have their work done cheaply. 
Thus in Bombay, there are no less than four different 
scales for posts in the higher judicial service. While the 
district judges are in the Indian Administrative Service 
scale, assistant judges get the scale of Rs. 700—50— 1 , 000 , 
the chief judge of the small cause court and the chief 
presidency magistrate are on the scale of 1,600—100—1,800 
and the presidency magistrates are on the scale of Rs. 1,000 
—30—1,300. The judges of the city civil court are paid 
Rs. 2,000, and the chief judge Rs. 2,500. In Madhya 
Pradesh, additional district judges are in the scale of Rs. 
600—25—850, which is almost equivalent to that of sub¬ 
ordinate judges in other States. In Uttar Pradesh and 
Rajasthan, Civil and sessions judge are in the scale of Rs. 
600—50—800 and Rs. 500—30—800—50—900 respectively. 
These scales of pay overlap to a certain extent the pay 
scales of subordinate judges and munsifs. In Assam 
additional district judges get Rs. 800—50—1,150 and fn 
Bihar Rs. 800—50—1,500. The civil and sessions judges 
in Uttar Pradesh and Rajasthan, assistant judges in 
Bombay and additional district judges elsewhere do 
practically the same judicial work as a district judge, 
except that a district judge has administrative duties. 
There is, we think, no justification for putting them on a 
pay scale lower than that of district judges. We have 
already recommended that the State Judicial Service 
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Class I, should have only one cadre consisting of district 
judges and additional district judges. If they are to be 
borne on the same cadre, it is only appropriate that they 
should be put on the same scale of pay. There would 
appear to bfe no justification for maintaining a difference 
in the pay of officers doing substantially the same work. 

We therefore recommend the discontinuance of separate 
scales of pay for the additional district jugdes and the 
corresponding posts. There should be only one class of 
posts in Judicial Service Class I with a uniform scale of 
pay, that is, Rs. 800—50—1,000—60—1,300—50—1,800. 

91. Our recommendations with regard to the revision Financial 
of pay-scales of judicial officers will no doubt result in implications 
some additional financial burden on the States. In the 
Table set out below we have made an attempt to work scaiesof 
out the higher expenditure involved in the carrying out pay. 
of our recommendations. 

The additional expenditure has been as calculated as 
follows. We have first arrived at the average expense 
involved in the pay scales of judicial officers in each State 
on the basis of the following formula :— 

Minimum+ (Maximum—Minimum) x (J— X/60) 

X being the number of years taken to reach the 
maximum minus five. 



Munaifs Sub Judges 


302 



Kerala . . 250—15—400— 400 572 +172 53 (+>1,09,392 45 °— 3 °—600 563 920 -f 357 19 (+) 8 i, 39 6 
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“We understand that such a formula has been adopted by 
the Central Ministry of Finance for working out the 
average Cost of posts. The average cost of various posts* 
thus arrived at has been compared with the average cost 
of the proposed pay scales, and on the basis of the differ¬ 
ence, the extra cost to the State resulting from the accept¬ 
ance of our recommendations as to pay has been worked 
out as shown in column 20 in the Table. We may, how¬ 
ever, point out that the calculations are only illustrative. 
There have been considerable changes in the strength of 
judicial officers in a large number of States on account of 
the recent reorganisation. As we have not got up to date 
figures of the! reorganised strength of subordinate judiciary, 
it has not been possible to work out the precise additional 
expenditure for every State. The calculations are based 
on the statistics relating to the strength of judicial officers 
as it existed in 1955. 


We have commented elsewhere on the propriety of the 
States making profits out of the court fees levied on the 
civil litigant and made recommendations for their reduc¬ 
tion so as to make the receipts from court fees equal the 
cost of the administration of civil justice. It should not, 
therefore, be difficult for the States to meet the additional 
expenditure arising from the increased scales of pay. 

92. A disconcerting feature of Government service 
which tends, not infrequently to sap the morale of the 
officer is the lack of the recognition of his work! This is 
truer of the judicial than of other services. The work of 
a judicial officer is easily capable of precise evaluation. 
It is unlike the work of the executive officer which needs 
such qualities as initiative, capable of only a subjective 
appraisal. The work of a judge involves duties and pro¬ 
duces results which are capable of an objective appreci¬ 
ation. An appellate Court on a scrutiny of a dozen judg¬ 
ments or orders of a judicial officer, forms a fairly accurate 


Judicial work opinion of his capacity, industry and knowledge. The 
C hH=cti e ° f superior officer, whether a district or a High Court Judge, 
appraisal. can with equal certainty weigh the officer’s ability to 

arrange his work so as to cause the minimum of inconveni¬ 
ence to the public, while utilising his time to the best 


advantage; his capacity to control the subordinate staff; 
and supervisory work over all the departments of the 


court. 


93. As already explained, the judicial set up, in com¬ 
mon with other administrative organisations, has a 
hierarchy of officers with increasing powers and responsi¬ 
bilities. The majority of higher posts are filled by promo¬ 
tion from the lower ranks. The salary scales also provide 
for efficiency bars; i.e., stages at which an officer’s ability 
is examined and which he is prevented from crossing, unless 
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his work is considered satisfactory by the superior autho¬ 
rity. These devices are intended to ensure that posts need¬ 
ing greater capacity are filled only by persons of merit 
and ability. They are essential for ensuring that at all 
points of the administrative machinery are placed men of 
suitable ability and requisite capacity. 

It was however universally admitted, at all centres Automatic 
visited by us, that this very salutary system of checks at promotions, 
different stages devised for maintainnig efficiency had been 
almost wholly discarded in promoting officers to judicial 
posts. Ability has yielded place to mere seniority. Very 
seldom indeed has it been the case that a promotion has 
been denied to an officer, though he may not happen to be 
suited to carry the increased responsibility of superior 
post. Almost invariably officers are selected for promotion 
solely on the ground of seniority. 

94. It should be obvious that such a practice is bound The conse- 
to affect the morale of the entire service. When an officer quences. 
who is known to be “just good enough” is promoted to a 

post, it is not surprising that men of ability and brilliance 
should lose all incentive to do their best and be content 
with being carried along the stream. Only in the State of 
Bombay, we were told that even officers in the junior cadre 
were selected to be assistant judges, provided they dis¬ 
played an exceptionally high level of talent. We were not 
informed of such “out-of-turn” promotions in any other 
State. On the contrary in some States, we were informed 
of cases of persons Being promoted to the posts of district 
and sessions judges, notwithstanding the fact that the High 
Courts, after careful consideration, had pronounced them 
to be unfit for such promotions. 

95. A record of service of each judicial officer is main- R j ^ 
tained by the High Court. This takes the shape of an annual serrfce not 
statement of the work done by the officer, with comments scrutinised, 
of the superior officer (the district judge in the case of 

the subordinate judiciary) on the ability of the officer to 
handle his file, his capacity to conduct proceedings with 
a sense of responsibility, and on his approach to and appre¬ 
ciation of the legal problems dealt with by him. In addi¬ 
tion, the district judge who inspects the office obtains a 
close knowledge of the officer’s ability to rim the adminis¬ 
trative side of his office. The High Court, through one 
or more of its judges, scrutinises these details and also 
records its own impressions. In some High Courts there 
also exists the practice of the judges recording their impres¬ 
sions on the judicial work of the officer, gathered from 
the hearing of an appeal or revision from the officers judg¬ 
ments. These comments also form part of the personal file 
or confidential report of the officer. There is thus avail¬ 
able a valuable record which cannot fail to indicate the 
judicial officer who deserves promotion. It is extremely 
122 M. of Law—14. 
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The casting 
positions. 


In U.P. 


unfortunate that this necessary and useful record is treat¬ 
ed as waste paper instead of being weighed and acted upon. 
Instead of his work and ability being recognized by quick 
promotion the only reward that an officer gets is a posting 
to a heavy station with an accumulated file of arrears-- 
a legacy of incomptent predecessors—which he is asked 
to clear off. 

96. The present day attitude of complacent tolerance 
of inefficiency was strongly criticised by Shri T. R. Misra, 
a former judge of the High Court, in his note of dissent 
to the Report of the U.P. Judicial Reforms Committee: 1 

“* * * the leniency with which confirmations and 
promotions are now made, tends to make many judi¬ 
cial officers slack and inefficient. They do not exert 
themselves and try to improve, which they would if 
they found that bad work would be punished and good 
work would be rewarded. Almost as a matter of course, 
every Munsif whether efficient or otherwise is con¬ 
firmed, is certified fit to cross the efficiency bar, is. 
promoted as Civil Judge and in nine cases out of ten 
as Civil and Sessions Judge and even as District and' 
Sessions Judge. The few who are passed over in the 
first instance are promoted in the second or third 
chance. It is overlooked that the rules about the 
efficiency bar have been expressly enacted to stop the 
inefficient and to promote only the efficient, and that 
the posts of Sessions and Civil Judge and District and 
Sessions Judge are selection posts to which promotion 
be made on the ground not of seniority but of out¬ 
standing merit. 

***** * 

“The desired end can be achieved only if * * * * 
the High Court becomes strict and makes it plain to- 
presiding Judges that inefficiency and slackness will 
not be tolerated, that good work will be recognized 
and rewarded and bad work will be censured and" 
punished, that they must have due regard for public 
convenience in handling their cases and should be firm 
and fearless in dealing with those who try to obstruct, 
and delay justice. 

*** *** 

* * * * * * 

Only those officers should be promoted as District 
and Sessions Judges who are of outstanding ability and' 
are known to be strong and competent enough to be- 
able to guide and supervise the subordinate Judicial/ 
Officers.” 


Report, Pages 131 and i 32 -para 3 17, 19 and 
(Dissenting Note) 
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Similar views were expressed by Shri S. C. Sarkar in his In West 
dissenting minute to the Report of the West Bengal Bengal - 
Judicial Reforms Committee: 1 

“It is well known that with very fare exceptions 
every member of the Judicial Service sgets into the 
selection grades and becomes a District Judge in time 
as a matter of course.” 

The existence of a similar state of affairs in most of the 
States has been brought to our notice. It is surprising 
that the system of what has been called automatic promo¬ 
tion regulated by seniority should have prevailed, notwith¬ 
standing the High Court being in charge of the regulation 
of these promotions. 

97. We have noticed elsewhere, how the changed cir¬ 
cumstances in the country have resulted in very inferior 
personnel being drawn into the judicial service. This 
emphasizes the heed for greater vigilance in granting pro¬ 
motions and making selections for higher posts. As the 
level of our field of selection has fallen, we cannot be too 
careful to see that unfit persons are not selected for the 
higher posts carrying greater responsibility and inefficiency 
aggravated. 

It is necessary, therefore, that strict scrutiny be made 
at every stage of a judicial officer’s career and that he be 
jflaced in a position of greater responsibility only on the 
basis of a fair appraisement of his merit and ability. The 
High Court on whom rests the ultimate responsibility for 
the proper administration of justice in the State cannot 
afford to treat this vital aspect with indifference and as a Need for 
mere matter of routine governed by seniority. We, there- Strictness, 
fore, recommend that the promotion of a judicial 'officer 
should be made not on the basis of seniority, but on the 
basis of his ability and merit. The High Courts should be 
vigilant and stop the officer at the efficiency bar, if his work 
is not satisfactory or if for any other reason he is not a 
person who should be entrusted with greater responsibility. 

98. The retirement age of the members of the subordi- Retirement 
nate judiciary like that in all other State services, is fifty- age. 

five years in all States except Uttar Pradesh. In that 
State, the age has recently been raised to fifty-eight years 
for all the State services including the subordinate 
judiciary. 

In the course of our inquiries, we have received a con¬ 
siderable body of opinion in favour of raising the age 
limit of retirement of the members of the subordinate 


I. Report, page 67 . 
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judiciary. A large majority of the members of the judicjfd 
services are at the date of retirement physically and men¬ 
tally fit. A number of them are re-employed by the State 
Governments as members of various quasi-judicial tribu¬ 
nals like Industrial Tribunals, Revenue Tribunals and 
Election Tribunals. Some of them are appointed also to 
administrative posts. We are of the view that, at a time 
when there is for a number of reasons a growing decline 
in efficiency, the State Governments should not lose the 
services of judicial officers possessing long experience and 
maturity of judgment merely because they have reached 
the age of fifty-five. It is necessary that the State should 
endeavour to maintain the efficiency of the service by 
making use, as long as possible and to the fullest extent, 
their knowledge, experience and ability. 

There is a further reason in support of the view that 
the retiring age should be raised. We have already 
noticed that direct recruitment from the Bar is generally 
made at the level of district judges. Several members of 
the Bar decline to enter the judiciary at that stage because 
the retiring age being fifty-five, they would not earn an 
adequate pension. It would, therefore, help to attract 
better talent from the Bar, if the age of superannuation 
be suitably raised. 

The rule laying down the age of superannuation at 
fifty-five years was made long ago on the assumption that 
on the attainment of that age, a person would nohnally 
cease to be efficient. Living conditions have substantially 
altered in this country since and the assumption on which 
the rule was made is probably not justified. With improv¬ 
ed standards of health and the advance of medical science, 
the expectation of life has increased. Thus, while in 1931 
the average expectation of life in India was 26-91 years 
for males and 26-56 years for females, it had increased 
in 1951 to 32-45 years for males and 31-66 years for females 
according to the last census report. It is significant that 
the National Health Council at a meeting held recently 
at Bangalore passed a resolution recommending that the 
age of retirement for medical officers should be raised. It 
may also be mentioned that as early as 1947 the Central 
Pay Commission recommended that the age limit of retire¬ 
ment should be raised to fifty-eight years for all Central 
Government servants. 1 

99. It wdfe suggested, that the raising of the age limit 
would bar the promotion of the members of the service 
in the lower rungs and would operate as a denial of oppor¬ 
tunity to fresh entrants into the services. The raising of 
the age of retirement will only postpone by a few years 
the promotion of judicial officers. Nor can it add to un¬ 
employment in any substantial degree because the number 


‘Report, page 92 . 
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of persons annually recruited to the judicial service in a 
State is very small. 

It was, however, said that Ihe question of the age of Interlinked 
retirement of the subordinate judiciary was linked up with 
the tenure and conditions of service in other State services 
and cannot, therefore, be discussed and decided in isola¬ 
tion. We have given anxious consideration to this point 
of view and are unable to accept it. 


Initially, in India there was no clear demarcation Position of 
between the judicial and executive services of the country. ^j^ en ‘ t c _ iary 
There was a time when the same officers used to perform 
judicial and executive functions. It was not, therefore, 
surprising that the same age of superannuation applied 
to these officers. But by gradual stages the judicial service 
has now come to be recognised as distinct from the execu¬ 
tive and administrative, service of the State. It has a 
peculiar role to play in our growing social welfare State. 

In the circumstances, there is no reason why the age of 
retirement of members of this service should have any 
necessary relation with that in the executive and admi¬ 
nistrative services. 

In England, the judicial service is governed by its England 
special rules in regard to emoluments and the age of retire¬ 
ment. While the Civil Servants retire at the age of sixty 
years, the County Court Judges and Metropolitan Magis¬ 
trates retire at seventy-two. In our country also the tenure 
and other terms and conditions of service of Supreme 
Court and High Court judges stand out from those relating 
to the administrative services. 

The judicial service stands by itself in the matter of the Special 
age of retirement by reason of the great importance of a P” s l tK ' n of 
long experience and a mature mind in the judicial office. e J udlciai 7- 
The recognition of such importance has led most countries 
to prescribe a much higher age for the retirement of 
judicial personnel as compared with that of personnel in 
other services. 

100. There is yet another reason why the question of Higher age 
the age of retirement of the subordinate judiciary should 
be treated differently from that in other State Services, judiciary. 

As noticed earlier a judicial officer enters service at a com¬ 
paratively higher age than a recruit to the executive or 
administrative services. It would, therefore, be proper that 
the retirement age of a judicial officer should be relatively 
higher than that of an executive officer, so as to enable 
him to serve for the full number of years if he retains his 
fitness and capacity of work till he reaches such higher 
age. 
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We therefore recommend that the retirement age of the 
subordinate judiciary in all States should be raised to 
fifty-eight years. Such » measure will tend to raise the 
tone and morale of the judicial service as a whole. It will 
also be consistent with our recommendation to raise the 
age of retirement of High Court Judges to sixty-five years. 

101. It was suggested that in order to ensure that a 
member of a subordinate judiciary continued to be physi¬ 
cally and mentally fit, his continuance in service till fifty- 
eight should be made subject to a recommendation by the 
High Court to that effect or to a certificate by a medical 
board certifying his physical fitness. It would not, we 
think, be practicable for the High Court to make recom¬ 
mendations with regard to the mental and physical health 
of every individual judicial officer in the State. Nor should 
we permit a judicial officer to be placed at the mercy of 
a medical board in the matter of his continuance in service. 
The higher retirement age will be one of the usual condi¬ 
tions of service of judicial officers. The State will, how¬ 
ever, have its normal power to compulsorily retire an 
officer before his superannuation age for proper reasons 
on the recommendation of the High Court. 

102. It is necessary however to emphasize that on the 
attainment of the age of fifty-eight years a judicial officer 
should not be granted any extension or given further 
employment under the State unless of course he is elevated 
to the High Court Bench. In several States, retired judi¬ 
cial officers are employed as members of various quasi¬ 
judicial tribunals. We are of the view that such a 
practice tends to encourage a retiring judicial officer to 
look for the patronage of the executive authorities. We 
therefore recommend that all posts for which a person of 
the status of a district judge may be needed should be 
included in the cadre of District Judges and the normal 
requirement of such posts should be taken into considera¬ 
tion in fixing the strength of the cadre. Such a course has, 
we understand, already been adopted in the States of 
Andhra Pradesh and Madras. 

103. Our counrty-wide inquiries have left within us a 
feeling of deep satisfaction that our civil judiciary is by 
and large free from corruption. Judicial officers have no 
doubt on occasions strayed from the straight and narrow 
path; but such instances serve only to emphasise the repu¬ 
tation for integrity enjoyed by the judiciary as a whole. 
We must, however, make it clear that this cannot be said 
of the criminal judiciary in States where the judiciary has 
not been separated from the executive. 

104. The life of a judge, whether on the Bench or other¬ 
wise, is a difficult one. He is called upon to adjudicate on 
contending claims, sift truth from falsehood, uphold law¬ 
ful causes and reject the rest; and in doing his duty, he 
even arouses hostility. He has to tread a wary path in 
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•order to leave no room for any litigant to apprehend pre¬ 
judice or to court favour. Not only has he to be impartial 
bur ihe has to conduct himself in a manner so that every¬ 
one can feel that he is impartial. The stern necessity for so 
ordering his conduct invades even his private and social 
life. He cannot move freely among people for risk of 
being misunderstood and laying himself open to a suspi¬ 
cion that he has been influenced in his decisions. A judge 
has to earn for himself an unassailable reputation for inde¬ 
pendence, fearlessness, strict impartiality and honesty, so 
that the public can resort to him with confidence for the 
.just solution of their disputes. Thus the grave responsi¬ 
bility that rests upon him in holding the scales of justice 
even between party and party—and quite often one of the 
parties is the State itself—affects his entire manner of life. 

A judicial.officer enjoys large discretionary powers in 
the performance of his duties. Although he is bound by 
the law and the rules, he can still, if so minded, use his dis¬ 
cretion dishonestly to the prejudice of a party. A civil 
judge, with an unlimited pecuniary jurisdiction or a magis¬ 
trate armed with wide powers under the Criminal Proce¬ 
dure Code can cause great harm to parties by a misuse of 
bis discretion. It is true that wrong orders can be detected 
by the superior courts and set right either suo moto or on 
being moved by the affected party. But, nevertheless an 
improper advantage would be gained by one party c.r an 
unjustified prejudice suffered by another before the matter 
can be remedied. It is not surprising, therefore, that liti- 
v gants should often attempt to throw temptations in the way 
of the judicial officers. These temptations might take the 
shape of illegal gratification in money or in kind or some 
other forms or they may seek to influence the judge by an 
appeal to considerations of friendship, caste or religion. A 
steadfast sense of duty and, an innate integrity are needed 
in a judicial officer to be able to keep himself unaffected by 
such temptations and influences. 

105. The danger that a judicial officer may be moved by 
such circumstances has increased considerably in recent 
years. We have referred elsewhere to the incompatibility 
of the remuneration and the conditions of service of the 
judicial officers with their status and their responsibility in 
the context of conditions of life today. We have referred 
to their difficulties in obtaining residential accommodation 
and in commanding even ordinary comforts essential for 
the satisfactory discharge of their official duties. The fact 
that our civil judiciary has acquitted itself so well and has 
gained a reputation for honesty and integrity should not 
shut our eyes to the urgent need of improvement in their 
service and other conditions. It is vital that the States 
should place the judicial officers as a class above the possible 
reach of temptations of any kind. W r e are not suggesting 
that the pay and emoluments of the officers should be 
raised to such a degree that any temptations would have 
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no attraction for the judicial officer. That would be- 
impossible under any circumstances. Whgt we do suggest, 
is, that due consideration of the importance of the work 
done by them should be had in fixing their remuneration 
and other conditions of service. We have already indicated 
elsewhere the extent to which the State can go in this 
respect without incurring very heavy financial burden. We 
are of the view that action on the lines suggested should 
be taken without delay. 

106. At the same time, we would insist upon very severe- 
action being taken against officers, who have been found, 
guilty of having abused their position to gain pecuniary 
or other benefits. In cases where the dishonesty of a 
judicial officer has, after proper inquiry, been established,, 
there can be no other method of dealing with him than- 
that of dismissal. 

107. The High Court has large powers of superinten¬ 
dence and control over the judiciary and in exercise of 
those powers, it should be vigilant to see that judicial 
officers whose honesty is not beyond suspicion are not 
placed in positions of greater responsibility. The integrity 
of an officer should generally be taken into consideration at 
the time when he is promoted to a higher post. This can be- 
done effectively only if the officer’s reputation and honesty 
in the discharge of his duties are periodically examined by 
the High Court. Too often this aspect of an officer’s duties 
is not paid sufficient attention. In a matter cf such vital" 
importance, the High Court should not omit to form a 
considered and deliberate view. 

108. It was suggested to us that anti-corruption com¬ 
mittees consisting of the district judge and some members, 
of the £ar may be appointed in each district to investigate 
into cases of alleged corruption of judicial officers. It is. 
difficult to give serious consideration to such a suggestion. 
If N the members of the. Bar are constituted judges of the- 
judiciary, the respect and confidence which the judiciary 
inspire among the public will be gravely undermined. Such 
a measure would also tend to affect their independence. A 
strong Bar is perhaps the best shield that one can have 
against a dishonest judge. But the Bar cannot be utilized in 
weighing allegations of dishonesty against a judge. 

109. The criminal judiciary in States where the judiciary 
has not been separated from the executive, however, does- 
not enjoy the same reputation for impartiality as the 
civil judiciary does. We are inclined to feel that this is 
largely due to the lack of effective supervision and arises 
from the dual control of the executive and the judiciary 
over these magistrates. On the administrative side, these 
officers are under the direct control of the State Govern¬ 
ment. On the judicial side, they come under the control of 
an independent judiciary, in that, appeals and revisions 
from their judgments lie to the Courts of Session or the- 
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High Court. The administrative supervision exercised by 
the State Government through its officers over the work of 
these magistrates, would not appear to serve to bring to 
notice defects in the working of the machinery due to the 
dishonesty of the officers. The High Court is perhaps in a 
better position to form a judgment in this respect but it is 
powerless to take such administrative steps which would 
control or correct the officer. If dishonesty is to be rooted 
out from this branch of the judiciary it is vital that it be 
immediately brought under the administrative control of 
the High Court. There is also in some States an absence To be 
of the tradition of impartiality and integrity in the criminal b roug ht 
judiciary as has been the general characteristic of the civil under the 
judiciary. Perhaps, the blending of the two into a single Court, 
cadre as recommended by us, may help to spread the tradi¬ 
tion over the combined cadre. 

110. We do not think it necessary to make any particular Corruption: 
recommendations for the purpose of dealing with corrup- «P ec »fic 
tion in the judiciary. It will be for the High Court in each ^onfnot Dd8 " 
State to devise appropriate measure having regard to the necessary, 
circumstances prevailing in the State. 

Constitutional provisions 

It is necessary to examine some of the provisions of the 
Constitution relating to the recruitment and control of the 
subordinate judiciary. 

111. Article 233 provides that appointments of persons Constitu¬ 
te be district judges shall be made by the Governor in tiona . 1 . 
consultation with the High Court. A person from the Bar provislons ‘ 
in order to be eligible to be appointed a district judge has 

to be an advocate or a pleader of not less than seven years 
standing and recommended by the High Court. Article 
234 provides that the appointments of persons other than 
district judges to the judicial service are to be made by 
the Governor in accordance with rules made by him 
in that behalf, after consultation with the State Public 
Service Commission and the High Court. Article 235 which 
relates to the control of the High Court over the subordinate 
courts provides, first that the High Court is to have control 
over all the courts subordinate to it including the district 
courts, and, secondly that such control is to include the 
posting and promotion of, and the grant of leave to, persons 
belonging to the judicial service of a State and holding any 
post inferior to that of a district judge. 

112. On an examination of these articles of the Constitu- Difficulties 
tion, certain difficulties of interpretation would seem to of “ n 5 r ~ 
arise. Article 234 provides for the appointment of all judi- pre 8 ° n ‘ 
cial personnel other than district judges. It requires that Article 234. 
the appointment shall be made by the Governor in accord¬ 
ance with the rules made in that behalf after consultation 

with the Public Service Commission and with the High 
Court. The language of the article does not clearly indicate 
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whether the consultation covers only the making of the 
rules in that behalf or whether it extends to a consideration 
of the suitability of the appointee. The Public Service 
Commission has certain constitutional functions to dis¬ 
charge; it has also the right to be consulted on all matters 
relating to the methods of recruitment to the Civil Services 
and the principles to be followed in making appointments 
to Civil Services and on the suitability of candidates for 
such appointments. It is not necessary for our purpose to 
examine the other rights and obligations of the Service 
Commission. Generally speaking, however, it has been the 
practice in the States where the Public Service Commis¬ 
sion has been employed for the purpose of selecting judi¬ 
cial personnel, to associate the High Court or its represen¬ 
tative at the time of making the selection. It is however 
possible to interpret article 234, so as to exclude consulta¬ 
tion with the High Court in the actual selection of the can¬ 
didates. 


-Modification 
• of article 
234 - 


Not 

necessary 

under 

-certain 

circum¬ 

stances. 


113. Having regard to the ultimate responsibility of the 
High Court for the judicial administration in the State and 
other considerations mentioned by us earlier, the principal 
responsibility for the selection of judicial officers should, 
in our view, rest with the High Court, though the assist¬ 
ance of the Public Service ' Commission in holding exami¬ 
nations and viva voce tests and other matters will be neces¬ 
sary. Article 234 may, therefore, need modification so as 
to provide that persons appointed to the subordinate judi¬ 
ciary may be persons recommended by the High Court as 
in clause (2) of article 233.,, 

114. Such an amendment would, however, be unneces¬ 
sary if the recommendations we have made in regard to 
the methods of the recruitment of the subordinate judiciary 
are accepted. In the scheme proposed by us the decisive 
factor is the competitive examination which will include a 
viva voce test. Under article 234 as it stands at present 
rules could be made by the Governor in consultation with 
the Service Commission and the High Court providing for 
a competitive examination, the character of which will be 
laid down by the High Court. The rules can also provide 
for thfe association of a High Court Judge in the viva voce 
test with a preponderating voice in the selection of the 
judicial officer. 


-Conflict 
between 
articles i 
-233 and 23 5 - 


115. There appears also to be a conflict between article 
233 and article 235. Taking the case of a person in the judi¬ 
cial service who is ripe for promotion to the next higher 
post as a district judge, the question arises whether such a 
promotion would come within the scope of article 233 as 
the appointment of a person to be a district judge or 
whether it would fall within article 235 which deals with 


“the posting and promotion of.—persons belonging to the 
judicial service of a State and holding any post inferior to 
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the post of district judge”. In the first view, the appoint¬ 
ment would be one which can be made only by the Gover¬ 
nor of a State in consultation with the High Court; in the 
latter view, the High Court would be fully competent to 
make the. appointment itself. The former view seems to 
have been taken by the executive in certain States. In 
fact, instances were brought to our notice of officers holding 
posts inferior to that of a district judge who were not re¬ 
commended for promotion to be district judges by the High 
Court, but who nevertheless were appointed to be district 
judges by the State Government. 


116 . The danger inherent in such a state of things Difficulties, 
should be fairly obvious. The district judge holds a key 
position in the judicial structure of the district and is in a 
measure responsible for its efficient judicial administration. 

The High Court necessarily looks to the district judge for 
the carrying out in the district of its instructions in regard 
to courts and judicial administration.. The High Court 
would therefore be considerably handicapped and even 
embarrassed in the discharge of its functions if its view of 


the competence of an officer is ignored. Further, if the 
promotion of a person belonging to the judicial service to 
hold the post of a district judge is not to depend in any 
manner upon the view of the High Court, the officer will 
naturally seek the patronage of the executive and the con¬ 
trol of the High Court over the officer will suffer. 


117. In our view as under article 233(2), no member of Promotion 
the Bar who has the requisite length of practice is to be to bc on the 
eligible to be appointed a district judge unless he is recom- 
mended by the High Court, the promotion of a subordinate High Court, 
judicial officer to the post of a district judge should also be 
made only on the recommendation of the High Court. 


118. The position in regard to the posting and promotion Posting of 
of district judges is in no way different. The High Court di jl trict 
has complete control over such posting and promotion in ,u ges ‘ 
the case of officers inferior to district judges. But with 
regard to the postings and promotions of district and 
sessions judges, the High Court is required to be merely 
consulted by the State Government. Though generally the 
High Court’s views are accepted, difficulties have arisen in 
such matters in some States and officers not approved by 
the High Court have been either posted to certain head¬ 
quarters or promoted by the State Government. A senior 
Chief Justice told us that “Twice have district judges 

. been transferred by the State Government to 

another post without any reference to the Court and while 
they were in the midst of heavy cases and such transfer has 
thrown on the Court the difficult task of finding peremptori¬ 
ly a successor”. This, in our view, is most undesirable. 

The High Court would be the proper authority to decide 
whether a particular officer would be suitable for being 
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posted to a particular place or promoted having regard to* 
the capacity of the officer or the difficulties relating to judi¬ 
cial administration in that district. The State Govern* 
merit cannot be in a position to form a proper judgment on 
these matters. It is, therefore, necessary that the posting, 
and promotion of district judges should be made on the 
recommendation of the High Court. 

119. The entire control over the subordinate judiciary 
including the district judges must, in the interests of the 
efficiency of the administration of justice, be vested in the 
High Courts. We, therefore, recommend that suitable cons¬ 
titutional amendments be made for the purpose of giving, 
the High Courts powers in regard to the posting and promo¬ 
tion of district judges such as they now possess in regard to 
the posting and promotion of inferior officers. 


119A. The quality of the work of a Judge is in no small 
measure conditioned by the environment in which he is. 
obliged to work. In a number of States we visited, there 
were bitter complaints from judicial officers and others 
about the appalling conditions of court houses and their 
surroundings. Our visits to the subordinate courts in 
'Allahabad in Uttar Pradesh and Alipore in Calcutta among 
others, left us in no doubt that the accounts given to us. 
were fully justified. The condition of the rooms in which 
Judges hold their courts and/or have as their chambers 
may be truly described as miserable. The space allotted to 
the ministerial staff and members of the Bar is so inade¬ 
quate that overcrowding leads to uncleanliness, confusion 
and even disorder. Buildings constructed to suit the 
requirements of courts more than thrfee-quarters of a 
century ago have for years been found insufficient and 
unsuitable for the greatly expanded needs of the Courts of 
today. It is not unusual to find three or four Courts being 
held in a building originally designed for one Court. Many 
of the additional courts established in later years are held 
in very uncomfortable and inconvenient temporary sheds 
erected in the compound of the original court buildings or 
elsewhere. Apart from the lack of space, the unhealthy 
conditions of these old structures, the dark, dingy and lll- 
ventilated rooms, broken furniture and the general slovenli¬ 
ness within the premises make them almost unfit for human 
occupation. Many of the buildings do not appear to have 
been cleaned or white-washed for years. The rooms in 
which the judges are expected to retire for rest or work in 
the intervals between the sittings are no larger than small 
cubicle with space just enough for a table and a chair. 
Many courts are without adequate space for the members 
of the Bar, and without any space at all for the litigant 
public and the witnesses. We understood that in many 
places there are no facilities at all for the safe custody of 
the records of suits which lie in locked tin boxes piled up 
either in the office or in the court halls. The situation in 
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.■some of the Bihar courts was thus described by the Chief 
Justice of the State: 

“Most of the Additional Munsifs have separate The position 
chambers and at some stations like Sasaram the Sub- in ar - 
ordinate Judges and Munsifs are holding courts in the 
building of the Bar Associations. At Darbhanga the 
Registrar system could not be introduced because the 
Civil Court building had not sufficient accommodation. 

My predecessor inspected the courts and offices at Jam¬ 
shedpur last year and felt that there was immediate 
necessity for extension of the Civil Court building ...... 

In my opinion, the question of the building projects in 
regard to office and residential accommodation is 
extremely urgent; otherwise the efficiency of the judi¬ 
cial officers will be affected and the administration of 
justice is bound to suffer.” 

120. A court, whether it be that of a munsif or a magis¬ 
trate or of a district judge, is to the citizen a temple of 
justice which he visits for the vindication of his rights and 
liberties. The court must therefore be housed in a place 
where it could conduct its proceedings with some dignity 
and so as to inspire respect. A court house need not be an 
imposing edifice but it should be so constructed and situated 

.as to enable the judicial officer to perform his functions-Need for 
with dignity and in some comfort. This seems to be scarce- ™P r ° ve ' 
ly realised. The need for providing suitable and adequate 
■accommodation for courts, never in the fore-front of gov- 
■emmental planning, seems to be receding more and more 
into the background. Naturally, greater emphasis has to 
be laid upon expenditure on the directly productive aspects 
of the national economy. But that can be no justification 
for the niggardly and slum-like accommodation now 
vouchsafed to courts in some States. 

121. In the district of the 24-Paraganas, Alipore, West Condition* 
Bengal, the strength of the district judicial officers has been 
increased from time to time, but the court buildings have a 8 

not been enlarged to accommodate them. For several years 
past a series of tin roofed sheds have been constructed in 
the compound of the district court in which these judicial 
'officers have been holding their courts. These leaking tin 
structures used as court houses were thus described by the 
'Chief Justice of the State: 

“At most of the stations, even Alipore and Howrah 
are not excepted, the Court and its subsidiary buildings 
are not only wholly inadequate, but also, structurally 
of so miserable a character that for an advanced coun¬ 
try to hold its courts in such buildings is little short 
of a disgrace.” 

In some courts, the court halls are so small that there is 
just enough space for the judge’s dais. The counsel prac¬ 
tically lean on the judge’s table during hearings and wit¬ 
nesses and parties crowd the rooms to the point of suffoca¬ 
tion. There are no seating facilities either for counsel or 
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parties. It is a matter for surprise that any serious work at 
all is done in such surroundings. It is indeed a great credit 
to our subordinate judiciary that they should turn out 
fairly satisfactory work in the conditions in which they are 
placed in regard to court accommodation, residential 
accommodation and libraries. 

121A. The representatives of the State Governments who 
gave evidence before us admitted the inadequacy and un¬ 
suitability of the court premises but expressed their help¬ 
lessness to make any provision for new court buildings in 
the foreseeable future. We were told by the Chief Secre¬ 
tary to the Government of Uttar Pradesh that construction 
of additional court buildings did not find a place in the- 
general scheme of development under the Five Year Plans 
to which the resources of the State Government stood com¬ 
mitted. According to him, expenditure on court buildings 
and other buildings for official purposes is not regarded as 
expenditure on planning either by the State or the Central 
Government or the Planning Commission and it was not, 
therefore, possible to allocate for such purposes any of 
the funds provided by the Central or State Government in 
the planning schemes. 

122. It is unfortunate that such a view should be taken 
of the requirements of judicial administration particularly 
when one remembers the surpluses the States earn, from 
the revenues accruing from judicial administration. We 
would strongly urge upon the State Governments to give 
the matter of providing better accommodation for the 
courts, the very urgent attention that it calls for, and make 
adequate allotment of funds for court buildings. This 
should be done by a programme phased over years, in which 
allotments would be made in consultation with the High 
Court for court buildings and other court requirements for 
each year. 

123. Judicial officers all over the country have very 
little equipment by way of libraries. A number of them 
are not being supplied even with books which they would 
need for frequent reference. The responsibility for making 
the necessary books available to the judiciary rests with 
the High Courts. But apparently the High Courts have not 
been able to persuade Governments to make adequate pro¬ 
vision in the budgets for the purpose. The major part of 
the amount provided in the budgets is spent in the cost of 
the Law Reports which are supplied to every court. The 
requirements of courts in the matter of books vary. It is 
not therefore necessary that every court should be supplied 
with an identical set of books. The district judge and the 
High Court will have to decide on the minimum require¬ 
ments of each court and induce the Government to make- 
such increased grant, as is necessary for the purchase of 
those books. As matters stand, judicial officers have fre¬ 
quently to rely upon the members of the Bar for making 
the necessary books available to them. It is not possible- 
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for the members of the Bar, who have work in a large 
number of courts, to spare their own copies for the judicial 
officer on each and every occasion whenever books are 
needed by them. It is imperative, therefore, that each 
court should have a small library of text-books and law 
reports sufficient for its requirements. It should not cost 
the Government a great deal to make a provision for such 
libraries. These expenses should in our view be a first 
charge on the revenues derived by, the State Governments 
from the administration of justice. The provision for such 
books is necessary to ensure that'fcorrect decisions are ren¬ 
dered and appeals arising from incorrect decisions avoided. 

124. We may refer also to the difficulties which judicial 
officers experience in obtaining suitable residential accom¬ 
modation at the stations to which they are posted. We 
were told that in the matter of the allotment of requisi¬ 
tioned premises, the judiciary received a step-motherly 
treatment at the hands of the executive. Instances appear 
to have occurred in which a requisitioned house occupied 
by a judicial officer was, on his transfer from that station, 
allotted to an executive officer and the successor in office 
of the transferred judicial officer was left to fend for him¬ 
self. There have occurred cases where an order of the 
High Court, transferring a judicial officer had to be can¬ 
celled, only for the reason that the officer transferred had 
been unable to arrange residential accommodation at the 
new station. We were told at Patna, that one of the judicial 
officers on transfer to Patna had to live in his court cham¬ 
bers for a few months, because he could not get residential 
accommodation. The Chief Justice of the State described 
the situation thus: 

“There are 238 officers below the rank of a District 
Judge employed in the whole State. At present there 
are only 51 Government residences available. There is 
a great scarcity of residential accommodation and some 
judicial officers really live under appalling conditions. 
I am told that there was a Munsif at Patna who for 
want of accommodation in the rented house had to 
spread a table on the municipal footpath every morn¬ 
ing to do his judicial work. Some judicial officers have 
been compelled to institute fair rent settlement pro¬ 
ceedings before the House Controller against unscrupul¬ 
ous landlords in opder to avoid paying exorbitant rents. 
At Gaya one of the Additional District Judges was 
living in a thatched house and suffering much incon¬ 
venience during the monsoon on account of leaking 
roofs. There have been instances of judicial officers 
who have entered into unseemly competition with 
officers of other departments for obtaining housing 
accommodation. The High Court has recently examined 
this problem and has forwarded to the State Govern¬ 
ment the requirements of judicial officers for residen¬ 
tial accommodation. At least 103 houses are necessary 
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to be constructed and a list of the projects has been 

arranged in order of priority and has been sent to the 

State Governments.” 

We are satisfied that similar conditions exist in several 
other States. 

15. The problem of finding residential accommodation 
for the judiciary has a special aspect. It is not proper 
to place judicial officers in a position that would compel 
them to incur obligations from persons who might well 
be litigants in their courts. Such a situation puts the 
independence of judicial officers in peril. It seems to us 
therefore, that it is particularly important that Government 
should provide judicial officers with suitable residences. 

A view seems to be taken in some quarters that there 
was hardly any relation between the residential 
accommodation made available to a judicial officer and 
the efficiency of his work. Such a view is obviously 
untenable. We were told of cases, where for lack of 
suitable accommodation within the financial capacity of 
the officer, he had to reside so far away from the locality 
in which the court was situated, that he spent over two 
hours everyday to go to and return from his court. It 
is easy to see that a judicial officer who has to study 
papers at home and write judgments outside court hours 
would find it difficult to work under such conditions. In 
other cases, officers had to pay such heavy rents that they 
were not left with funds to spend on their other necessary 
requirements. It is true that these observations apply in 
a measure to nearly all Government servants. But we 
have already explained how the judiciary needs special 
attention in this regard. 

126. We had a substantial body of evidence regarding 
corruption in the ministerial staff of the courts. It was 
said that this evil has existed for a very long time. There 
appear to be three main reasons for this state of affairs. 
The emoluments of the staff are in many cases near the 
starvation level. The number of the staff is generally 
speaking very inadequate. Finally, there is a lack of 
supervision on the part of the presiding officers. It is 
therefore imperative that the conditions of service of the 
ill-paid staff should be improved as early as possible. So 
inadequate is the staff in some places that in order to cope 
with the copying and other work the staff itself employs 
outsiders to assist them and this can only be done from 
the illegal gains made by the staff. The staff should, 
therefore, be increased and brought up to the required 
strength. 

127. In regard to supervision, a great deal can be done 
by the presiding officers, which either through inexperience 
or neglect, they often fail to do. A feeling appears to 
have grown among judicial officers that their duty 
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•consists only in the discharge of Judicial functions and 
that administrative matters are of secondary importance 
■or beneath their notice. Such a view is entirely erroneous. 

The efficient working of a court does not depend only on 
the work of the judicial officer in taking evidence, hearing 
arguments and delivering judgment. A number of sections 
in the administration departments of a court contribute 
to the satisfactory ending of a cause. The working of 
each of these sections calls for a certain measure of 
administrative scrutiny by the presiding officer. Only 
persistent and close scrutiny of the working of these 
administrative sections can control corruption. A paper 
book can be held up, a summons may be kept back, a 
decree may not issue in proper time, a copy may hot be 
delivered or a payment order can be delayed. Delays or 

• obstruction in these and similar matters which cause hard¬ 
ship to parties are utilized by the subordinate staff to 
make improper gains. The court over which a judicial 
officer presides suffers in the public eye if the administra¬ 
tive set up of the court is corrupt. This undoubtedly 
reflects discredit on the judicial officer concerned. It is, 
therefore, of the utmost importance that a judicial officer 

rshould examine the administrative sections from time to 
time and control the staff. It is necessary that the High 
Courts should impress upon all judicial officers the 
importance of a periodical examination of the working of 
their offices. 

128. We are of the view that an improvement can be Delegation 
brought about in the working of the staff of the eubordi- of powers 
nate courts by a larger delegation of powers of punish- gub^dinate 
ment to the presiding officers instead of leaving them as s taf r. 

-at present in the hands of the district judge. 

129. It is also necessary to take steps to improve the Quality of 
•quality of the staff of the courts. A knowledge of law is staff - 
necessary for some members of the staff. Their duties 
include the examination of plaints, and the drafting of 
decrees and orders. A large majority of the staff does 

not have a knowledge of law. The remedy would be to 
•appoint law graduates wherever possible, or subject all 
recruits to these posts to a training in those branches of 
law with which they are required to be familiar for the 
•discharge of their duties. The States of Andhra Pradesh 

• and Madras have surmounted this difficulty by insisting on 
the superior staff of subordinate courts passing an appro¬ 
priate departmental examination in civil and criminal law. 

' The adoption of a similar practice in all States will serve 
a useful purpose. 

130. Our recommendations on the subordinate judiciary Summary of 

•can be summarised as follows: — recommenda¬ 

tions. 

(1) There should be one State Judicial Service 

divided into two classes—Class I consisting of the 

present Higher Judicial Service, that is officers holding 
:122 M. of Law—15. 
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the posts o£ district judges or other equivalent 
posts and Class II comprising of two grades of officers— 
the munsifs and the subordinate judges. 

(2) In States where the judiciary has beerr 
separated from the executive, the civil and the crimi¬ 
nal judiciary should be unified and formed into an. 
integrated cadre. 

(3) The age limit for recruitment to the judicial 
service should be fixed at thirty years. 

(4) The recruitment should be made on the result 
of a competitive examination conducted by the Public- 
Service Commission. 

(5) The examination should be of a practical! 
character such as the writing of a judgment in a case 
with the aid of the case papers and law books. 

(6) The examiners should be appointed in con¬ 
sultation with or the concurrence of the High Court. 

(7) It may be advisable to have a fair proportion 
of the examiners from outside the State. 

(8) There should also be a viva voce test, but no 
minimum should be prescribed for it 

(9) A High Court Judge should be associated with 
the Public Service Commission for the purposes of the 
viva voce test and have a preponderating voice in> 
conducting it. 

(10) There should be no reservation in the cadre 
of the subordinate judiciary for the purpose of the 
ministerial staff of the courts, nor should a higher age 
limit be prescribed for them. 

(11) Persons so recruited should be given inten¬ 
sive training for a period between six months to one- 
year. 

(12) The details of the training should be settled 
for each State by the Government in consultation 
with the High Court. 

(13) The traiping, however, should follow the- 
pattern set out in paras 46 to 49, ante. 

(14) The training should under no circumstances 
be shortened or dispensed with. 

(15) A selected district judge should be entrusted 
with the duty of imparting the necessary training. 
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(16) An all-India Judicial Service should be 
created which should man forty per cent of the posts 
of the strength of the higher judiciary in every State. 

(17) These officers should be selected by means of 
an all-India competitive examination on the lines 
Indian Administrative Service examination. 

(18) The candidates should be law graduates bet¬ 
ween the ages of 21 and 25 and should be required 
to offer at least two optional papers in law. 

(19) No minimum period of practice at the Bar 
need be insisted upon in their case. 

(20) Such officers should normally be allotted to 
States other than their home States. 

(21) After selection the officers should be trained 
for a period of two years. 

(22) In the beginning they should be trained 
along with officers of the Indian Administrative 
Service. 

(23) In addition to the subjects taught to the 
Indian Administrative Service officers like language 
etc., the officers of the Indian Judicial Service should 
study additional subjects like civil procedure, company 
law and the like. 

(24) After the training in the Indian Administra¬ 
tive Service school there should be a further period 
of intensive training in the State for a period of one 
year. 

(25) The training should be of the nature describ¬ 
ed in para 63, ante. 

(26) After training the officers will be posted as 

magistrates. „ 

(27) After working as magistrates, munsifs and 
subordinate judges, they should by about the tenth 
year of their service be posted as district and sessions 
judges. 

(28) The emoluments of Indian Judicial Service 
officers should be the same as those of the Indian 
Administrative Service. 

(29) On appointment as district and sessions 
judges, however, their remuneration will be on the 
same scale as that of State judicial service officers. 

(30) These officers should man forty per cent of 
the posts in the Higher Judicial' Service. 

(31) The remaining sixty per cent should be filled 
in by promotion from the State Judicial Service and 
by direct recruitment from the Bar. 
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(32) Thirty per cent of the posts should be filled 
by promotion of officers of the State Judicial Service 
and thirty per cent by direct recruitment from the 
Bar. 


(33) If the creation of the Indian Judicial Service 
leads to satisfactory results it might be desirable to 
raise the percentage of recruits on an all-India basis. 

(34) It is necessary to continue direct recruitment 
from the Bar at the level of district judges. 

(35) The minimum requirement for such appoint¬ 
ment should be a practice of seven years and an upper 
age limit of 40. 

(36) It is not necessary to subject such direct 
recruits to any training. 

(37) There should be uniformity in the pay scales 
of civil judicial officers. 

(38) The starting pay of civil judicial officers is, 
generally speaking, too low. 

(39) The practice of giving biennial increments 
in the judicial service is not desirable. 

(40) The pay scale of a civil judge (junior division) 
should be fixed at Rs. 350—25—-400—confirmation 
—30—520—E.B.—30—700. 

(41) The pay scales of subordinate judges should 
be distinct from that of munsifs and there should be 
no overlapping. 

(42) The pay scale of a subordinate judge should 
be Rs. 700—50—1.000. 

(43) The pay scale of a district judge should not 
be less than that of the senior scale of the Indian 
Administrative Service. 

(44) The starting salary of district judges should 
be fixed with some advance increments on the basis 
of their prior service in the subordinate judiciary. 

(45) There should be no difference in the pay 
scales of district judges, additional district judges and 
others holding corresponding posts carrying equal 
responsibility. 

(46) Promotions in the judicial service should not 
be on the basis of mere seniority, but only on ability 
and merit. 

(47) The retiring age of members of subordinate 
judiciary should be raised to fifty eight. However, 
judicial officers should not be re-employed by Govern¬ 
ment after retirement. 
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(48) All posts for which an officer of the status 
of district judge is required should be included in the 
cadre of district judges and the strength of the cadre 
be fixed on that basis. 

(49) Though the civil judiciary is remarkably 
free from corruption, there is scope for improvement 
in the criminal judiciary in States where the judiciary 
has not been separated from the executive. 

(50) No penalty other than that of dismissal 
should be imposed on any judicial officer who has 
been found guilty of corruption. 

(51) It is not advisable to form anti-corruption 
committees consisting of the district judge and 
members of the Bar to go into cases of alleged corrup¬ 
tion of judicial officers. 

(52) The High Courts should take particular care 
in scrutinising the reputation of the subordinate judi¬ 
cial officers for integrity at the time of promotion. 

(53) Article 234 of the Constitution needs modi¬ 
fication so that, even appointments to the subordinate 
judiciary below the rank of district judges are made 
on the recommendation of the High Court. This 
change will be unnecessary if recruitment is made on 
the basis of a competitive examination as suggested by 
us. 

(54) Article 235 of the Constitution should be 
amended so as to vest in the High Court the power of 
posting and promotion of district judges. 

(55) The State Governments should in consulta¬ 
tion with the High Courts draw up a phased pro¬ 
gramme for the building of court houses. 

(56) The budget provision for the supply of law 
books to the subordinate courts should be increased. 

(57) The needs of the judicial officers for resi¬ 
dential accommodation deserve special attention at 
the hands of the State Governments. 

(58) The conditions of service of the ministerial 
staff of the subordinate courts should be improved. 

(59) Their strength should be adequate to cope 
with the work. 

(60) Larger powers of punishment of the subordi¬ 
nate staff should be delegated to the presiding officers 
of courts. 

(61) The staff of the subordinate courts should be 
trained in law and required to pass a departmental 
examination in that subject. 



10.—SUPERVISION AND CONTROL OF SUBORDINATE 

COURTS 

1. In the earlier chapters, we have seen that apart from 
the inadequacy of judicial officers, the main cause of delay 
in all courts—a civil and criminal, original or appellate 
is not the defective procedure, but the failure of the two 
arms of judicial administration, the Bench and the Bar to 
follow the prescribed procedure, and the adoption by them 
of unsystematic and dilatory methods of work. These 
defects are capable of being remedied by the exercise of 
a continuous vigilance on the part of the superior courts— 
which will ensure the adoption of proper methods of work. 

Our survey has also shown us that when adequately 
supervised, the courts in our country can under the exist¬ 
ing procedure dispose of proceedings expeditiously. This 
is demonstrated by the experience of States where a strict 
system of methodical supervision obtains. The importance 
and the need for adequate supervision and control cannot 
therefore be over-emphasized. 

For its efficient working, our system of administration 
of justice depends almost wholly upon two elements, the 
Bench and the Bar. The ideal of quick, but not hasty, 
justice can only be realised if there is complete co-opera¬ 
tion between these two elements. 

Methods of 2. The members of the subordinate judiciary are under 
supervision, the rigid control of a hierarchy of superior courts, includ- 
Reviews and i n g the High Court. The subordinate courts have periodi- 
inspection. cally to submit progress reports of the work disposed of 
and pending disposal in their courts. These reports are 
supposed to be reviewed in detail by the superior coUrts 
which in their turn are charged with the duty of seeing 
that causes are not unnecessarily delayed and that such 
procedural steps as would expedite the hearing and dis¬ 
posal of the cases, are promptly taken. District judges are 
expected to inspect courts under their charge from time 
to time. High Court Judges also inspect the district court 
and other courts. These measures are prescribed to ensure 
that subordinate courts are vigilant and spare no effort on 
their part to render justice speedily. 

A4 * n l m “ ni 3. Such a system of supervision, effectively worked, 
wort:* ° f wou ld keep the judiciary continually alive to the need of 
urgency in the disposal of their work. In some States, 
minimum standards of work are prescribed and every 
judicial officer strives to see, that his output does not fall 
short of the standard fixed by the High Court. Though 
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it may be doubted whether a strict adherence to quanti¬ 
tative disposal is desirable in the interests of quality, it 
has to be conceded that a. system of supervision and inspec¬ 
tion does result in judges not being left without the guid¬ 
ance or control of the superior authority. The existence 

• of such control is a salutary check on the vagaries of the 
individual officer. 

4. Under such ceaseless scrutiny, it is not surprising, Adequate 
that the majority of judicial officers should turn out the disposals, 
required quantum of work and that the delay in the dis- Tendency tQ 
posal of a certain percentage of the cases is not attribut- adjourn 7 
able wholly to any slackness on their part. It is true, that heavier 
there is a tendency to take up easier cases first and adjourn cases - 
heavier cases. But with the exercise of some strictness and 

care by the superior courts this can be avoided. Unfortu¬ 
nately, many courts are driven to this course by reasons 

• over which they have no control, such as, a heavy file, 
absence of witnesses, want of readiness of the parties and 
not the least important, unpreparedness of counsel as well. 

5. We have referred above to what we have called the Quantitative 
•quantitative tests of work. Though such tests are neces- tests. 

■sary and fulfil an important purpose, a blind reliance on 

them which has been found to prevail in several States 
is likely to defeat their very purpose. Insistence merely 

• on the disposal of certain number of matters frequently 
results in the heavier matters being put aside. The files 
become cluttered with old cases all of which are heavy 
matters and which are passed on untouched from judge 
to judge. It also often results in disposals without a fair 
-or adequate hearing of the matters. 

6. Control over subordinate courts is principally exer- Methods of 

<cised in the following ways: control. 

(i) Submission and scrutiny of periodical returns. 

(ii) Inspections. 

(iii) Appraisal of the quality of work of the 
subordinate courts at the time of the hearing of 
appeals, revisions, and other proceedings by the 
superior courts. 

7. Most of the High Courts have prescribed periodical Scrutiny ot 
returns (on the lines found in the administration reports) periodical 
setting out the number of cases instituted, number of cases retums - 
disposed of and the number of cases pending, to be sub¬ 
mitted by the subordinate courts. These statements indi¬ 
cate generally the state of the file in each court and a 
•careful scrutiny of these returns for a few months, would 
clearly reveal how the presiding officer is looking after 

the court’s file. Any increase in institution, or slowness 
in disposal or a tendency to increasing accumulation of 
•work, would be apparent from a proper scrutiny of the Distribution 
returns, and the district judge or the High Court could of work - 
Tthen arrange for a proper distribution of work well in 



232 


Year old 
cases to be 
explained. 


Return 
showing 
year of 
institution. 


Fixation of 
time limits 
in civil 
cases. 


Time limit 
for delivery 
of judg¬ 
ments. 

Returns. 


tim& or arrange for the posting of additional officers before- 
the situation gets out of control. In the remarks column, 
of these returns the subordinate courts are also expected, 
to explain the reasons for the delays in the final disposal 
of each of the old cases. Generally speaking, a regular 
suit is considered an old suit, if it has been pending over 
one year. But in some of the States like Bihar and Kerala, 
we were surprised to learn, that a suit is not considered' 
an “old suit” unless it is three to five years old. This is 
extremely unsatisfactory and in our view the returns should, 
require all suits older than a year to be shown as old. 
suits and also require explanations in regard to the causes 
which have occasioned the delay. We would also suggest 
as did the Rankin Committee, that the returns should show 
the pendency of cases according to the year of institution. 
This will immediately fix attention on any tendency to 
neglect heavier old suits and favour newly instituted! 
lighter ones. . 


8. In the State of Madras, there are definite time limits, 
fixed within which various classes of judicial proceedings- 
are expected to be disposed of in the courts of their insti¬ 
tution. Thus, small cause suits are expected to be disposed: 
of within three months, regular civil appeals in district 
courts within six months and miscellaneous appeals within, 
three months. If these matters are not disposed of within 
the prescribed time limits, the reasons for the delay have 
to be explained in the statistical returns. We would 
recommend the adoption . of similar targets and similar 
requirements as to returns in all the States. 

9. In order to prevent delays in hearing arguments and’ 
the delivery of judgments the subordinate civil courts in 
West Bengal have to submit a monthly statement showing 
the cases in which arguments and judgments were pending 
for over one month and the dates on which the arguments 
were heard and judgments delivered. In Madras, the High. 
Court has laid down a rule providing that in all suits the 
hearing of arguments must be completed within fourteen 
days after the conclusion of the evidence and the judg¬ 
ment must be delivered within fourteen days from the 
termination of arguments. All subordinate courts have to. 
submit monthly returns to the district judge showing parti¬ 
cular cases in whjch the rule has not been observed 
together with an explanation for the delay. Copies o,f 
these returns have to be sent to the ^ligh Court along with 
the periodical statements. The returns in Madhya Pradesh 
also prescribe an overall period of fourteen days from the 
close of the hearing within which arguments have to be- 
finished and the judgment has to be delivered. We think, 
that such returns are extremely useful and would, to a 
large extent, check unusual delays in the delivery of-judg¬ 
ments and might be adopted in all States. 
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10. A careful scrutiny of these returns would give a Value of 
very clear picture of the judicial work of subordinate returns - 
courts. It would reveal whether'the presiding officer has 

kept pace with the institution, whether he is also disposing 
of the old and presumably heavy suits, or merely attempt¬ 
ing to dispose of lighter suits, and whether he has done 
the work normally expected of a presiding officer in that 
court, during the period of review. 

11. But submission of such periodical returns would Need for 
serve no useful purpose, unless they are closely scrutinised scrutiny, 
by a responsible official and appropriate instructions are 
issued for the guidance of subordinate courts. Unfortu¬ 
nately, we find that, except in a few States, the review 

of the progress of work in subordinate courts is perfunc¬ 
tory and is treated as more or less a routine affair. These 
returns are generally scrutinised by the district judges in 
the first instance who after consolidating them submit them 
to the High Court. They are examined by the Registrar or 
the Deputy Registrar of the High Cohrt, who in turn puts 
them up with his comments to the administrative judge. 

It has come to our notice that in some States these returns 
are not even sent up to the administrative judge for scru¬ 
tiny. Where a large number of courts exist, it is well nigh 
impossible for a single judge of the High Court to scruti¬ 
nise these returns. If the scrutiny is to be useful the judge 
would have to contrast the return with that of the pre¬ 
vious period and check particular instances of cases for 
which a stereotyped explanation is being given for their 
continued pendency. The work of scrutiny, we appreciate, 
is taxing and likely to become monotonous. The result is, 
that the judges of the High Court or the district courts do 
not devote sufficient attention to it and the effect of a 
personal scrutiny, however occasional it may be, by the 
judge is sadly lacking. Even the outstanding work done 
by the subordinate judicial officers is lost sight of. 

We would emphasize that a critical scrutiny of these 
periodical returns is very important. Such a scrutiny 
should be periodically made by one or more of the judges 
of the High Court. If such a scrutiny is pursued syste¬ 
matically, the High Court would be in a position not only 
to appraise the capacity of the presiding officer of the 
subordinate court to manage the court’s file but also to 
notice the courts in which there is likelihood of congestion 
of work, so that steps can be taken well in time for the 
proper distribution of work or for the posting of an addi¬ 
tional judge. If an officer is slack in his work, he could 
be warned and if he does not show improvement, he may 
even be replaced, 

12. It may well be, that in view of the large number Scrut i ny 
of courts in a State, or the pressure of other administrative at High 
or judicial work it is not possible for the administrative Court level, 
judge or judges to devote sufficient time to the scrutiny 
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of these returns. These difficulties can be overcome either 
by relieving the judge of some of his administrative work 
by transferring it to another or by distributing the several 
districts in the State into groups each under a different 
judge for the purpose of supervision. Whatever be the 
method adopted, under no cricumstances should the duty 
of scrutiny be neglected or left to the Registrar or Deputy 
Registrar as happens in some States. 

13. The High Courts should not only pay careful atten¬ 
tion to the state of affairs disclosed by the returns, but 
insist on the district judges performing a like task in regard 
to all matters within their district. It should be made 
clear to the district judges that the primary responsibility 
for the efficient judicial administration of the district is 
theirs—and that neglect of the administrative side of their 
work would be considered to be a dereliction of their duty 
in as great a degree as inefficient judicial work. 

14. Another mode of exercising effective control over 
the work of the subordinate courts is the personal inspec¬ 
tion of the subordinate courts and their establishment by 
the superior officers. Generally speaking, a district judge 
exercises control over all the civil courts in his district 
and their establishments. In some of the States like Bombay 
and Andhra Pradesh where the judiciary is separated 
from the executive they also exercise similar control over 
the criminal courts. Elsewhere, the administrative control 
over the criminal courts is exercised by district magis¬ 
trates. It is noteworthy that in Madras, where the execu¬ 
tive has been separated from the judiciary, the post of 
district magistrate (judicial) has been retained principally 
for the purpose of supervision of criminal Courts. 

High Courts generally have framed detailed rules 
regarding inspection of subordinate courts by the district 
judge. Broadly speaking, the rule is, that subordinate 
courts should be inspected by the district judge once in 
every year or at least once in every two yeqrs. Similarly, 
inspection of district courts and other courts of equivalent 
rank is expected to be done by High Court Judges. Detail¬ 
ed instructions are given in the Circulars and the rules 
in regard to the various aspects of the courts’ functions 
which need looking into at an inspection. 

15. The work of inspection is broadly divided into three 
branches—(1) judicial—this refers to the procedure in the 
Court and the actual work of the civil judge, (2) minis¬ 
terial—this refers to the carrying out of the orders of the 
civil judge, (3) departmental—this refers, to the mainten¬ 
ance of registers, accounts, files, bills, and returns which 
are kept and submitted in conformity with the orders of 
the Government, the High Court or the district judge. 
What is generally necessary is, that before the inspection 
begins, the subordinate court has to submit to the 
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inspecting officer very detailed information about the cases 
-and other matters in a prescribed form. The detailed 
information thus supplied forms the basis of the inspection 
by the inspecting officer. The judicial work of the court 
is expected to be inspected by the district judge himself. 

He is expected to examine in detail the records of pending 
cases so as to draw the attention of the presiding officer 
to instances of failure to take full advantage of the facilities 
provided by the Civil Procedure Code for expediting the 
course of litigation. A close examination of these records 
would indicate whether adjournments have been granted 
by a judicial officer for the purpose of payment of process 
fees or for taking out summonses for service on witnesses, 
or whether adjournments have been granted on account 
of the unpreparedness of the parties or their counsel, or 
whether the posting of too many cases has resulted in 
adjournments and also other causes of delay which an 
alert and a strict judge should be able to avoid. 

16. In some States the rules require the judge to main- judicial 
tain a judicial diary showing the work done by him in court diar y- 
every day. This is a very useful record which enables the 
inspecting officer to understand the manner in which 
judicial work is being done by the officer concerned and 
should be required to be maintained in all the States. The 
other aspects, namely, the ministerial and the departmental 
functioning of the court, are initially inspected by the 
trained staff of the district judge, who point out all irregu¬ 
larities and deficiencies with their comments to the inspect¬ 
ing officer. The inspecting officer, in his report is expected 

not only to point out mistakes and irregularities, but also 
to lay down detailed instructions for the guidance of the 
civil judge and the members of the establishment con¬ 
cerned, for the securing of improved methods of work, the 
abolition of unauthorised practices and the correction of 
mistakes. 

17. Notwithstanding, however, the detailed rules framed 
by the High Courts, it is a matter of great regret that 
during the past several years the importance of inspection 
as a mode of exercising supervision over subordinate courts 
has not been fully appreciated. We are of the view that 
the lack of frequent and efficient supervision, inspection 
and control by the superior courts has been one of the 
root causes of the delays and the congestion in courts. It 
must be remembered that the judicial officers on account 
of their peculiar position, cannot freely consult others like 
'executive officers. The only guidance they can get, is from 
their superior officers, who can assist them in the solution 
of their practical difficulties only at the time of inspection 
•of their courts. In the result a large number of the junior 
judicial officers do not get the benefit of the maturer expe¬ 
rience of the superior officers in the matter of the manage¬ 
ment of their Courts. Although the district and sessions 
judges are directed to make inspections of the subordinate 
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Courts once in a year or once in two years, as the case may 
be, in very many States they seldom complete their round 
of inspections within that period. Several courts have not 
been inspected for years. In the northern States, it 
appears that, a district and sessions judge does not inspect 
the courts in his district oftener than once in two or three 
years. Heavy judicial work has been mentioned as one 
of the reasons why the district judges have not found it 
possible to make these inspections. In like manner, the 
inspection of the courts of district and sessions judges or 
other subordinate courts by the High Court Judges them¬ 
selves has not been as frequent as is necessary or desirable. 
We were told by one of the Chief Justices: 

“It is undoubtedly true that inspection by High 
Court of the subordinate Courts and by the District 
Judges of the Courts subordinate to them has been 
inadequate in recent years. So far as the High Court 
is concerned, the pressure of judicial work has been 
so insistent and heavy that it has been found impossi¬ 
ble to spare a Judge, even occasionally, for inspection, 
work. * * * * 

As regards the inspection of subordinate Courts 
by District Judges, the Court has recently been insist¬ 
ing on such inspection being made, but it has discover¬ 
ed that there is a danger in doing so. There is a 
tendency, in at least some of the judges, to make 
inspection duty an excuse for staying away from 
ordinary judicial work and spending their time on 
tours.” 

But the true remedy for this unfortunate tendency is not 
to give up inspections altogether, but for the High Court 
to see, that inspection duty is not misused to escape from 
regular work. 

Come- 18. The present indifference of High Courts in regard 

quence*. to inspection. work is, in our view, largely responsible for 
the inability of the subordinate judicial machinery to 
deliver the goods. We may mention however, that in the 
Southern States, particularly, Madras and Andhra Pradesh, 
on no grounds are the district and sessions judges permit¬ 
ted to depart from the rule requiring an annual inspection 
of all subordinate courts. It is, perhaps, true that the 
number of courts in each district in these States is less than 
the number of courts in some of the districts in some other 
States but as inspections do play a vital role in the proper 
working of the judicial administration by alerting the 
judicial officers and drawing attention to their mistakes and 
Weak points they must be regarded as an essential duty 
of a district judge and should not be regarded as of minor 
importance as compared with judicial work. 

19. It must also be mentioned that there are a large 
number of High Court Judges who seem to think that the 
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time spent on these inspections is unnecessary and causes 
‘needless interference with their judicial work. They think 
that the appraisal of work of a judicial officer, when his 
decisions come up before them in appeal or revision, is 
enough. Such an attitude is unjustified and is even more 
-so now with the existing ^ass of arrears. A long time 
i^ bound to elapse between the passing of a judgment and 
its scrutiny at the stage of appeal or revision. During this 
long interval of probably several years the subordinate 
judicial officer will continue his unmethodical manner of 
work which may well ripen into an incorrigible habit. This Its ^ 
could be avoided by a jew well chosen words of advice portmoe. 
after a careful inspection at an earlier stage. Though 
judicial work is primarily more important than adminis¬ 
trative work, the success of judicial administration depends 
in a great measure upon inspections and the understanding 
of the local difficulties and problems which often vary even 
from district to district. On the occasion of such inspec¬ 
tions, the inspecting judge, whether he is a district and 
sessions judge or a judge of the High Court, can always 
examine the work of the judicial officer with reference to 
Inis laxity or control over his subordinates, the freedom 
with which he grants adjournments, the dilatoriness with 
which the proceedings are conducted and delays caused 
in the administrative machinery of the court which affect 
the final disposal of the suit. These are all matters which 
■can never be clearly or at all brought to light when a deci¬ 
sion of the subordinate judicial officer comes up by way 
•of appeal or revision to the superior court. At that stage, 
the judge can only note the total extent of the delay with¬ 
out any appreciation of the stages at which such delays 
have occurred and without any possibility of discovering 
whether such delays could have been avoided. When it 
is once realized that our judicial procedure, and the various 
stages of trial cannot be curtailed to any great extent and 
that the possibility of delay is always inherent in the 
system or any other system that may replace it, it will be 
apparent that the only solution can be to control these 
delays and bring them down to the minimum, i.e., to the 
normal duration required for pushing through each stage. 

It is in this aspect that inspection plays a very important 
role and there is no substitute for it. The need of inspec¬ 
tion by a High Court Judge has now assumed greater 
importance by reason of a large number of district judges 
being comparatively inexperienced and lacking in aptitude 
for administrative work. 

20. We must also point out that it is impossible for any 
one Judge of the High Court to be placed solely in charge 
of the work of inspection and supervision. We came across 
an extreme case in one of the High Courts where one judge 
out of about twenty judges was in sole charge of the inspec¬ 
tion of courts in as many as 51 districts in addition to 
dealing with administrative work. In yet another State 
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inspection work was done only by the Chief .Justice. Any 
such arrangement is bound to be unsatisfactory as the 
judge in question will be unable to devote adequate time 
to these duties unless he is largely or even wholly freed 
from judicial work. 
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It stands to reason that the court of a district and 
sessions judge being the highest court in the district should 
invariably be inspected by a judge of the High Court not 
only in relation to the judicial work discharged by the 
district and sessions judge but also in respect of the admi¬ 
nistrative functions of the district judge. This obviously 
cannot be achieved if the entire work is concentrated in 
one or two judges however able. This difficulty has been 
met in some of the southern States where all the judges 
of the High Court are entrusted with inspection duty. Each 
Judge is placed in charge of one or more districts in the 
State for a period of one or two years. All matters relat¬ 
ing to that district, both judicial and administrative, pass 
through the hands of the judge in charge of the district. 
Even such matters as admissions of second appeals or revi¬ 
sions, arising from one district go to the judge in charge 
of the district though the final hearing may be by a diffe¬ 
rent judge or judges. This arrangement enables a Judge 
of the High Court to give his close attention to the judicial 
officers working in a particular district. Further all admi¬ 
nistrative matters relating to that district pass through that 
judge though the final orders may be passed by the judge 
though in charge of that branch of administration and the 
Chief Justice. In addition, all the judges take part in 
inspection work, the districts being rotated among them 
periodically. We recommend the adoption of this system 
generally in all the States. 

21. We accordingly recommend that all the subordinate 
courts should be invariably inspected by the district judge 
at least once a year and the district courts and at least one 
subordinate court in each district be inspected by a High 
Court Judge at least once in two years. 


22. It is essential that the supervision of the courts 
should be very thorough and should cover all the aspects 
of the court’s functions. The inspection reports therefore 
should show a correct picture of the state of each court, 

- point out the defects in its working and give instructions 
to the subordinate officers for their guidance. We had 
occasion to pursue some of the inspection reoorts and 
reviews that were made available to us in some States. The 
Guidance impression left upon our minds was, that a large number 
to be given of them were perfunctory and might well have been 
in inspec- written by an intelligent ministerial officer. They failed 
non reports. ^ indicate to the subordinate officials the way in which 
they could have avoided unnecessary delays in the disposal 
of cases and often referred to- the conditions in the office 
but gave no information about the judicial side of the work 
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or the way in which the judicial officers had handled it. 

It is essential, that the inspection reports should not only 
be informative but should also be instructive. 

23. We think, that the High Court should make it clear ^? Ie , of dxr 
to the district judges, that the primary responsibility for a 
supervision lies on them. We were surprised to find that J 
in the State of Kerala the district judges exercised practi¬ 
cally no supervisory powers over the subordinate courts. 

The review of the work of the subordinate judicial officers 
is done by the High Court and the district judge merely 
compiles and forwards like a post office the figures collect¬ 
ed by him. He inspects the subordinate Courts only as a 
nominee of the High Court. We were told that all postings 
and transfers of even the ministerial and the last grade 
staff were attended to by the High Court. We think, that 
in relation to the subordinate courts, the district judge, 
being the man on the spot, is in a much better position than 
the High Court, to be able to exercise relatively more 
effective control and supervision over the courts within 
his jurisdiction. It should be pointed out to the district 
judges that they should not expect the High Court to do 
the work of supervision which ought to be their main 
responsibility. If it becomes necessary for the High Court 
to pdint out delays on the part of subordinate courts, which 
the district judge has failed to notice, the district judge 
would certainly have been remiss in the discharge of his 
duty of supervision and control. 

• 24. Another important feature which needs emphasis Need 
is the need of personal contacts between district judges and contaa 
the presiding officers of subordinate courts. It is a whole¬ 
some practice for district judges to call the presiding 
officers and discuss with them their problems and give them 
suitable guidance. Such a practice will greatly assist the 
district judge in understanding the problems of the sub¬ 
ordinate courts and in devising suitable measures for solv¬ 
ing them. If he finds that a particular judge is over¬ 
burdened he could withdraw some cases from his file, 
transfer them to others and re-arrange the distribution 
of work. He would in this manner not only be in a posi¬ 
tion to instruct the presiding officer, but also have control 
over the pending litigation in all the courts within his 
jurisdiction. 

25. We may also refer to a practice that prevails in Judicial 
Bombay. The High Court has framed a rule to the effect Conference., 
that once a year the district judge should call a judicial 
conference of the judges subordinate to him for discussion 
of doubtful matters and for consultation as to the condi¬ 
tions of each court. The senior pleaders practising in the 
district are also invited to the conference. The civil judges 
are thus encouraged to freely consult the district judges 
who on their own part again freely consult the High Court 
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on matters, of importance affecting the judicial adminis¬ 
tration. The district judges are instructed to endeavour 
to cultivate a personal acquaintance with the civil judges 
and keep themselves closely informed of their needs and 
of the progress of the work in their respective courts. A 
district judge can thus make such a conference a conveni¬ 
ent opportunity for discussing the affairs of each court 
with the civil judge concerned, for examining the state of 
his files and for ascertaining the progress of his work, his 
need for assistance and other allied matters. 

We think that this practice of a periodical “get- 
together” is a very healthy practice and should be adopted 
in all the States in the country. 

26. We should also suggest that the district judge 
should circulate monthly to the judicial officers in the 
district a statement showing the individual out-turn of 
work of all officers so that good work done by some 
officers may serve as a stimulus to others to emulate 
them. 

27. Strict supervision by superior courts is all the more 
necessary in the case of the magistracy. Under the Crimi¬ 
nal Procedure Code, magistrates are invested with such 
large discretionary powers, that in the absence of a cons¬ 
tant and strict supervision by the superior officers, it is 
likely that their powers may be abused. As the decisions 
of the magisterial courts affect the liberty of the indivi¬ 
dual, the need for such supervision cannot be over¬ 
emphasized. 

28. In States, where the judiciary has' not been separat¬ 
ed from the executive, all the magistrates are subordinate 
to the district magistrate who exercises administrative 
control over them under the instructions of the State 
Government. He is also expected to inspect and super¬ 
vise the courts of magistrates. We understand that in 
some of these States, the sessions judge also occasionally 
inspects the courts of magistrates; . but the scope of their 
inspection is limited. Any deficiency or irregularity 
noticed by them is conveyed to the district magistrate for 
taking suitable action. 

29. In Bombay, where the judiciary has been separated 
from the executive, the entire administrative and super¬ 
visory control over the judicial magistrates has been vest¬ 
ed in the district and sessions judge. In Madras, on the 
other hand, the administrative control and the task of 
supervision of the magistracy is vested in the district 
magistrate (judicial) who is under the control of the High 
Court. The Code has been amended to enable him to hear 
criminal appeals from second and third class magistrates. 
He is himself a first class magistrate. Thus in his capacity 
as district magistrate (judicial) he performs three princi¬ 
pal functions: as a court of trial, he tries cases which 
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are normally triable by a first class magistrate; as an 
appellate court he hears appeals from the decisions of the 
second and third class magistrates, and administratively, 
he supervises the work of all the judicial magistrates 
functioning in his district. In Andhra Pradesh, in the 
initial stages the posts of district magistrates (judicial) 
were created on the pattern prevailing in Madras; but 
after the passing of the Central Act, XXVI of 1955, 
amending the Code of Criminal Procedure, the Govern¬ 
ment of Andhra Pradesh abolished the posts of district 
magistrates (judicial) and appointed in their place addi¬ 
tional district and sessions judges to afford relief to the 
district and sessions judges. This was done, among other 
things, to facilitate the disposal of appeals from the deci¬ 
sions of the second and third class magistrates which had 
to be heard by the court of session and also to help in the 
exercise of supervisory functions over the subordinate 
magistracy. 

30. It has been said that the district and sessions judge Assistance 
is; on account of his very heavy judicial work, unable to “ ^ tnct 
find the time necessary for supervising the subordinate | n t he; r 
magistracy, particularly as he has to supervise the work supervisory 
of the civil judiciary as well. In fact, we had evidence work, 
before us in Bihar that the pressure of judicial work had 
prevented the district and sessions judges from adequate¬ 
ly discharging their supervisory duties. It has been esti¬ 
mated that in the States where the supervisory functions 

are adequately performed by the district magistrate 
(judicial) such duties take about a third of his time. It is 
obviously more economical that these duties for which 
considerable ’ time is needed should be performed by a 
lower paid officer like a district magistrate (judicial) 
rather than by a highly paid district and sessions judge. 

Further, we also apprehend that an additional district 
and sessions judge appointed for this purpose, will very 
likely be utilised for sessions and civil appellate work 
which is largely in arrears so that the work of Supervising 
subordinate criminal magistracy will suffer. We have 
referred to this aspect of the matter in the chapter op 
Criminal Appeals. 

31. In our view, it is therefore necessary in order to judicial 
ensure adequate supervision over the criminal magistracy district 
to retain district magistrates (judicial) in all States, as has ma «istraie 
been done in Madras and Kerala. In addition to inspection necessai y- 
and supervision of the subordinate Courts, the district 
magistrates (judicial) could also be a first class magistrate 

and try the more important and difficult criminal cases 
himself. Administrative supervision of the working of 
the subordinate criminal courts would be principally in 
his hands; while in the judicial set up, the sessions judge 
would continue to be the highest judicial authority in the 
District. The advantage of this system is demonstrated 
122 M. of Law —16. 
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by the fact, that in the Madras State where the supervi¬ 
sory duties are adequately performed, there are very few 
criminal cases more than two months old in the magisterial 
courts. It may be thought, however, that it would add to 
the cost of administration if a district magistrate were to 
be appointed for this purpose. Experience has however 
shown that such additional cost is more than compensated 
for by the resulting efficiency. The utility of a system of 
supervision in reducing delays needs to be appreciated. 

32. A striking example of its success is afforded by 
what happened in the State of Madras where the system 
has been in force for a long time. 

In June, 1953 the number of criminal cases pending for 
more than two months in the Trichy district was 496. 
Among these were cases instituted in 1951 and 1952 and 
two committal cases of the year 1951. On the 31st March, 
1956 after separation and the rigid enforcement of super¬ 
vision, the number of two months old criminal cases pend¬ 
ing in that district were only thirteen and on the 20th 
April, the district magistrate was able to report to the 
High Court that out of these thirteen cases, eleven had 
been disposed of leaving only two, which had not been 
disposed of because of stay orders issued by the High 
Court. 

This remarkable improvement was attributed by the 
judges of the High Court and the officers concerned solely 
to strict and effective supervision at the district level and 
by the High Court. The method of supervision is set out 
below. 

• 33. The High Court had laid down standards of the 
maximum time which an average criminal case should 
take. The instructions issued by the High Court lay down 
that no case triable by a magistrate should be pending for 
over two months. Similarly, committal proceedings have 
to be disposed of within six weeks and sessions cases within 
three months. In all these cases, the time is reckoned 
from the date of the Apprehension of the accused. 

34. Various returns have been prescribed to ensure that 
this schedule of time is adhered to. Every magistrate has 
to maintain a court diary showing the actual time spent 
by him every day in court work and full details of the 
actual judicial work during the day. Recently the High 
Court has directed that the number of witnesses examin¬ 
ed by a magistrate in a day should also find a place in it. 

35. Rule 292(g) of the Madras Criminal Rules of Prac¬ 
tice directs that superior courts should be particularly 
vigilant over unnecessary delays in the trial of cases in 
subordinate courts. In order to help, the superior courts 
to exercise such vigilance, Rule 307 provides for the sub¬ 
mission of what are commonly known as “calendar” 
statements. 
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Except in the case of extremely petty offences, 'every 
second and third class magistrate has to submit to the dis¬ 
trict magistrate through the sub-divisional magistrate, a 
statement containing certain particulars relating to every 
case tried by him. The statement has to set out the dates 
of (1) the offence, (2) the report, or complaint, (3) the 
arrest, (4) the release on bail, (5) the commencement of 
trial, (6) the close of the trial and (7) the sentence. 

The calendar statement and the judgment has to be 
sent within two days of the date of the judgment together 
with an explanation for the delay in the disposal of the 
case if more than two months have elapsed between the 
date of the apprehension of the accused and the final dis¬ 
posal of the case. Similarly, the calendar statements of 
first class magistrates are submitted to the sessions judge 
by the district magistrate together with a copy of the 
judgment in every case. An examination of the statement 
immediately shows whether there has been any avoidable 
delay and if so whether the delay occurred at the investi¬ 
gation or the trial stage. Since the calendar statements 
are submitted separately for each case and court—they 
enable the progress of cases to be watched more closely 
than consolidated monthly returns. 

36. Similarly all magistrates in a district have to sub- Monthly 
mit to the district magistrate by the eighth day of the statements to 
month a statement of all the criminal work done by them the distnct ‘ 
during the previous month giving in a consolidated form 

all their calendar statements (as explained above) together 
with an explanation of the delays which have occurred. In 
these returns they have also to show separately cases 
which have been disposed of by transfer to other courts or 
by a transfer to the register of long pending cases, i.e. 
cases in which proceedings have been taken under section 
512 Cr. P. C. 

37. The High Court has recently directed that these Methods of 
returns should be systematically reviewed and scrutinised scru tiny. 
both by the sub-divisional magistrate and by the district 
magistrate. The district magistrate is particularly instruct¬ 
ed to see that the calendar statements of cases which are 

shown as pending in one monthly statement? and as dis¬ 
posed of in the next, have been received in his court. 

38. Quarterly returns have to be submitted to the High Quarterly 
Court by all district magistrates in Form 38 (Administra- returns to 
tive forms) prescribed by the High Court, which is in5 eHigh 
effect a consolidated summary of all the calendar state- ourt ' 
ments. Among other things these returns show the 
average duration of cases, the pendency in days of the 

oldest case on file, the explanations for delay furnished by 
the magistrates together with the district magistrate’s own 
review or remarks on the working of the courts in his 
district. 
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Scrutiny at 39 . These statements were no doubt being submitted 

district level, a ll magistrates for a long number of years, but never¬ 

theless, during the war and the post-war years the 
pendency of criminal cases increased considerably. It is 
not so much, therefore, the insistence on returns but their 
careful scrutiny and examination accompanied by disci¬ 
plinary action in cases of slackness, which have brought 
about the satisfactory state of the criminal courts now 
obtaining in Madras. 1 

For some years during and immediately after the war 
the supervision was completely ineffective. It was almost 
abandoned in many districts but in the one district in 
which it was maintained, the state of work in the criminal 
courts was fairly satisfactory 1 . Repeated and stringent 
instructions had to be issued by the High Court with 
regard to the separation districts and by the Board of 
Revenue in non-separation districts to the district magis¬ 
trates concerned insisting upon close and effective super¬ 
vision. As a result, supervision is now fairly effective. 


Perusal of 
judgments— 
its value. 


40. The judgments which every second class magis¬ 
trate submits to the district magistrate along with his 
calendar statement are perused by that officer and if the 
subordinate magistrate has adopted an erroneous or in¬ 
correct procedure, the district magistrate corrects and 
guides the inferior magistrates. Whenever necessary, he 
draws the attention of the High Court to a judgment which 
appears unsatisfactory to him so that the revisional 
powers of the High Court may be used to correct it. Fur¬ 
ther, where cases have been delayed owing to the fault of 
the magistrates, the scrutiny of the calendar statements 
draws attention to them and the magistrates are repri¬ 
manded by the sub-divisional magistrate or by the district 
magistrate as the case may be, if on the other hand delays 
have occurred owing to the fault of the prosecution, (for 
instance their failure to produce witnesses) the district 
magistrate takes up the matter and writes a demi-official 
letter to the district superintendent of police drawing his 
attention to it. 


The judgments of first class magistrates are subjected 
to similar scrutiny not only by the district magistrate but 
also by the sfcions judge and appropriate instructions and 
advice given. The system of submitting judgments for 
the perusal of superior courts has at least one virtue. It 
ensures that cases will not be disposed of without a judg¬ 
ment being written. It is capable however of serving 
many more useful purposes. A perusal of the judgments 
enables the superior magistrate to judge the quality of the 
work of the subordinate magistracy, and point out its 
defects. It also helps to make the revisional jurisdiction 


'. Report of the Committee of Inquiry into the .. Working of the 
Scheme of the Separation of the Judiciary from the Executive, p.. 127, para 
438 . 
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effective by making it easy for the district magistrate or 
sessions judge to make references suo motu. 

41. So far as the returns showing the work done by the ^thiTHigh 
magistracy are concerned, the former practice was that the Court level, 
detailed scrutiny was made only at the district level. The 

High Court was merely supposed to see that the district 
magistrate had performed his duties of supervision. In 
the High Court, the returns for a district used to be review¬ 
ed only by the judge in administrative charge of the dis¬ 
trict concerned. Frequently, however, the judge in 
administrative charge had little experience of the working 
of subordinate courts and no inclination for administra¬ 
tive work. In the result, the work in the district suffered 
considerably. 

Recently this has been set right. The scrutiny of all 
criminal returns has been entrusted to one judge with 
considerable district and administrative experience. The 
returns go in the first instance tcf the judge in administra¬ 
tive charge of the district; but whether or not he has 
scrutinised them, they are nevertheless submitted to the 
judge in charge of criminal returns (not necessarily the 
administrative or portfolio judge in charge of appoint¬ 
ments) who systematically examines every explanation for 
delay submitted by the magistrate. If the judge finds that 
cases have been unnecessarily delayed and that the district 
magistrate has not noticed the delay, the district magis¬ 
trate’s explanation is called for. In other words, systematic 
supervision at the High Court level by a judge familiar 
with administrative work, ensures that district magistrates 
do not neglect their duty of seeing that all the criminal 
courts in their districts are working satisfactorily. 

42. If a particular court accumulates arrears owing to Additional 
heavy filing the district magistrate and the High Court staff *' 
promptly move for the appointment of additional magis¬ 
trates and such requests are generally accepted by Govern¬ 
ment. 

43. Inspections are also a regular feature of criminal Inspections, 
judicial administration. The district and sub-divisional 
magistrates regularly inspect all courts in their jurisdiction 

once a year. If the conditions in a particular court are 
unsatisfactory more frequent inspections are made till the 
conditions improve. The court of the district magistrate 
is also annually inspected by the sessions judge, who is also 
authorised to inspect the court of any judicial magistrate in 
the district if he thinks fit. 

43A. A common complaint by members of the public is, witness— 
that witnesses are asked to attend court on a number of Avoidaneof 
occasions and are then sent away without being examined. narassment - 
Considerable harassment is thus caused to the witnesses 
and unnecessary work thrown upon the police who have to 
serve the summonses. To prevent this happening, the 
High Court has provided by rules that no witness should 
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be detained for more than three days. Once a witness 
has attended court in obedience to a summons his evi¬ 
dence must be recorded and he must be discharged within 
three days. The period of three days includes Sundays 
also. A return has to be submitted every quarter to the 
High Court showing the number of witnesses who have 
been detained for more than three days, together with 
explanations for such detention. The three days referred 
to in the rule do not mean three consecutive days. If a 
witness has been asked to attend Court on more than three- 
occasions the operation of this rule is attracted. The 
returns are scrutinised and serious notice is taken of any 
avoidable hardship inflicted on witnesses. 

44. The long pendency of criminal cases is frequently 
due to the non-appearance of witnesses. The police blame 

‘ the magistracy and the magistracy blame the police for 
’ the failure of the witnesses to appear. To ensure that 
summonses are sent to police sufficiently in advance to 
enable them to serve the witnesses and also to impress upon 
the police the necessity of serving all processes promptly, 
a register is maintained in every magistrate’s court show¬ 
ing among other things the date on which processes are 
issued to a particular police station and the date on which 
they are received back. The circle inspector concerned 
has been authorised to check this register periodically 
with a similar register maintained by the police. If there 
is delay in the issue of process on the part of the magis¬ 
trate’s office then the inspector points it out to the presiding 
officer. Where the police itself is at fault the inspector 
takes necessary action. 

Delays sometimes occur in the service of processes by 
reason of the time taken in the transmission of summonses 
and warrants from the court to the police station. To avoid 
such delays, instructions have been issued that whenever 
a police constable is present in a court, he should be asked 
to stay on till the end of the day when all processes which 
are intended for service from his station should be handed 
over to him. This practice results in the saving of two 
or three days which are usually taken in transmitting 
processes by post to the police station. 

45. Recently a manual of instructions for the guidance 
of the magistrates has been prepared by a senior sessions 
judge and after scrutiny by the High Court, it has been 
issued to all the magistrates. This manual is extremely 
helpful and the instructions contained in it, if followed, 
should go far to avoid delays and make for the quicker 
disposal of criminal cases. 

46. The High Court has prescribed, that every appli¬ 
cation for adjournment of a case in a day’s list, should be 
made as soon as the court sits on that day to enable the 
magistrate to settle his work. Once the work is settled, 
the magistrate tells the parties and counsel in each case at 
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what point of time on that day each case will be taken up. 
It has also been provided that adjournment should as a 
rule be avoided and that generally a party should be given 
only one adjournment for the purpose of engaging counsel. 
Precise instructions have also been issued that a case 
should on no account be adjourned on the ground that all 
the witnesses who have been summoned are not present. 
On the other hand the presiding officers have been directed 
to examine all witnesses who are present on a particular 
day. Exceptions may sometimes have to be made, but it 
has been provided, that as far as possible, all witnesses 
present should be examined even if such an examination 
breaks the continuity of the case put forward by either 
party. 

47. The High Court has also provided in the instructions 
issued that requests for adjournments by a departmental 
officer in charge of prosecutions should be discouraged. 
It has also pointed out that in simple cases where the pro¬ 
secution witnesses are present,, it is not necessary to 
adjourn the case to enable a representative of the prosecu¬ 
tion to attend. The magistrates could examine such wit¬ 
nesses themselves, with the aid of the memorandum 
attached to the charge sheet, which states the facts which 
each witness is expected to prove in a particular case. It 
has also been emphasised, that adjournments for the 
purpose of hearing arguments or for consideration should 
normally not he granted and that arguments should be 
heard immediately at the close of a case or in any event 
at the close of the succeeding day. 

48. Instructions have also been issued to the magistrates, 
that all the cases prosecuted by particular departments 
other than the police like the Sales Tax, Forest or Prohibi¬ 
tion Departments should as far as possible be posted on the 
same day after ascertaining the convenience of the depart¬ 
mental officer in charge of these cases. An arrangement 
of this kind tends to the convenience of all concerned. 


49. A number of cases often remain pending for a time 
owing to the non-appearance of the accused. The 
magistrates have been instructed to issue in such cases 
warrants for the arrest of the accused, in the event of 
their non-appearance to issue proclamations under sections 
86 and 88 of the Criminal Procedure Code, to record the 
evidence under section 512 Criminal Procedure Code after 
obtaining the concurrence of the district magistrate and to 
transfer them to the register of long pending cases. Petty 
cases are, however, withdrawn by the administrative 
departments when the magistrate draws their attention 
to the long pendency and to the fact that there is no chance 
of apprehending the accused within a reasonable period of 
time. 
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50. Delays in the delivery of a judgment in criminal 
cases Jiave been prevented by a strict insistence upon the 

. rule, that once a trial has been concluded the cases should 
be posted to a specific date for judgment and the accused 
if on bail should be bound over for appearance on that 
date. This avoids delays arising out of the necessity of 
ensuring the presence of the accused to hear the judgment 
pronounced. The High Court has also provided by its 
rules that in all criminal cases, judgments' must be 
delivered within'three days of the conclusion of arguments 
and that an explanation must be submitted along with the 
calendar statement in every case where more than three 
days have been taken for the delivery of the judgment. 

We may in contrast consider some other States like 
Uttar Pradesh and Rajasthan where a period of fifteen 
days is permitted for this purpose. Normally three days 
should be sufficient for the delivery of judgment even in a 
sessions case. In any case, under no circumstances need 
the time permitted exceed a week. We therefore recom¬ 
mend the immediate amendment of the rules in this regard 
and its strict enforcement. 

51. For ensuring adequate supervision over the 
appellate work of magistrates and sessions judges a form 
has been prescribed known as Form No. 40—Administrative 
Forms. The form shows the number of appeals and 
revisions presented to subordinate courts, the time taken 
for their disposal and the manner of their disposal. The 
average duration of these cases is also entered in it. These 
returns have to be submitted quarterly to the High Court. 
The rules provide that ordinarily judgments in criminal 
appeals should be delivered on the working day following 
the day on which hearing is concluded. 

A rule providing that copies of all appellate judgments 
delivered by sessions judges and magistrates should be 
forwarded to the High Court within 5 days of the date of 
such delivery ensures an appraisal of the quality of these 
judgments. Thi3 provision ha9 also the additional 
advantage of preventing the lower appellate courts dis¬ 
posing of appeals without delivering written judgments. 

We have examined the measures adopted in the State 
of Madras for the quick disposal of criminal appeals in 
the Chapter on Criminal Appeals. 

We have examined the measures adopted in the State 
of Madras for the quick disposal of criminal appeals in the 
chapter on Criminal Appeals. 

52. The work done by the sessions judges is scrutinised 
by the High Court, in the same way as that of magistrates,, 
namely, by a scrutiny of calendar statements and a perusal 
of judgments. Every sessions judge has to send to the 
High Court a printed copy of his judgment in every 
criminal case within eight days of the delivery of judgment. 
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The judgment is perused by the Judge, in administrative 
charge of the district concerned, who is thereby enabled to 
assess the quality of "the work of the sessions judge and to 
issue instructions to him if thought necessary. In suitable 
cases the Court. exercises its powers of revision suo motu. 

The maximum period ordinarily permissible for the dis¬ 
posal of a sessions case is three months from the date of the 
apprehension of the accused. 

53. We recommend that similar rules be framed in all 
other States. But we may emphasize that unless the 
proper observance of these rules is insisted upon—and that 
can be ensured only by continuous supervision—the mere 
framing of the rules will serve no useful purpose. On the 
High Court, as the highest court in the State, lies solely the 
responsibility for efficient judicial administration in the 
State. All machinery needs constant supervision and 
periodical inspection to ensure its smooth operation. The 
machinery for the administration of criminal law is com¬ 
plex and requires very close co-operation between the 
magistracy, the prosecuting agency and the public. Even 
a small detail which prevents such co-operation, may well 
throw the machinery out of gear. 

What is necessary therefore, is not the mere framing of 
the rules but their observance. This can be enforced only 
by the method of a close and continuous scrutiny by the 
district officials as well as the High Court Judges. The 
Madras system outlined above has the merit of focussing 
the attention on all aspects which mainly cause delay. It 
may at first sight appear unreasonable to suggest that the 
valuable .time of a High Court Judge should be devoted to 
work of this character. But, in our view, the end i.e. the 
speedy disposal of cases in all the criminal courts all over 
the State, is worth achieving even at that cost. 

54. Our conclusions regarding the superintendence and Sunmary of 
control of subordinate courts may be summarised as conclusions, 
follows:— 

(1) Many of the delays now prevalent in our 
system of judicial administration are capable of being 
remedied by adequate and effective supervision. 

(2) The laying down of quantitative tests as to the 
amount of work to be done by a judicial officer tends 
to result in older and difficult cases being neglected and 
lighter suits being disposed of. 

(3) All civil suits over a year old should be 
regarded as old suits and subordinate courts should 
be asked periodically to explain the delay in their 
disposal. 

(4) All subordinate courts should be asked to sub¬ 
mit returns showing the pendency of cases according 
to the year of institution together with their explana¬ 
tions for delay. 
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(5) For the disposal of other civil proceedings in 
subordinate civil courts, the standards set out in para¬ 
graph 8 ante should be insisted upon and explanations 
furnished in cases of delay. 

(6) A time-limit should be fixed for the completion 
of arguments and the delivery of judgment in a case 
after the close of the hearing. Failure to conform to 
these time-limits should be adequately explained. 

(7) The returns from subordinate courts should be 
systematically scrutinised by a Judge or Judges in the 
High Court and not be left to the Registrar. If 
necessary, the work of supervision scrutiny of returns 
and inspection should be divided among the judges to 
ensure that it is effective. 

(8) The High Courts should make it clear to the 
district judges that the primary responsibility for the 
judicial administration of the district rests on them 
and that the task of supervision should on no account, 
be neglected by them. 

(9) Inspection of subordinate courts i9 essential 
and should not be given up. 

(10) All subordinate courts should be invariably 
inspected by the district judge once a year. 

(11) All district courts and at least one subordinate 
court in each district should be inspected by a High 
Court Judge at least once in two years. 

(12) The work of supervision and inspection may 
be divided among the Judges of High Courts each Judge 
being placed in charge of a district or group of 
districts. 

(13) All judicial officers should be required to 
maintain a judicial diary, showing the work done by 
them in court every day. 

(14) Inspection reports should contain adequate 
guidance and instructions to the officers of subordinate 
courts with regard to their work. 

(15) The district judge should maintain a close 
personal contact with subordinate civil judicial 
officers in the districts and effect rearrangement of 
work whenever necessary. The practice of holding 
an annual judicial conference in each district on the 
line followed in Bombay as set out in paragraph 25 
ante should be followed. 

(16) The district judge should circulate monthly 
to the judicial officers in his charge a statement showing 
the out-turn of work done by each one of them. 
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(17) A district magistrate (judicial) should be 
appointed in the separation States to ensure proper 
supervision of the magistracy. 

(18) A long time-limit like fifteen days for the 
delivery of judgment in a criminal case should not be 
allowed. Judgments should be delivered within three 
days and at any rate not later than a week. 

(19) The methods of supervision of criminal courts 
in force in Madras set out in paragraphs 33 to 52 should 
be adopted in all States. 
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11.—DELAYS IN CIVIL PROCEEDINGS 

1. This part of our Report is concerned with delays in 
the disposal of civil proceedings in India, the causes which 
occasion such delays at different stages of the litigation and 
remedies for reducing the delays. Laws’ delays are not 
peculiar to our country. They have been and continue to 
be the subject of comment in the United Kingdom and the 
United States. Nor are these delays a recent development 
in our country. They have been the subject of previous 
inquiries by several committees to which we have made a 
reference earlier. Many of the matters dealt with by us 
were also examined by those Committees and we shall 
have occasion to refer to the results of their examination 
in appropriate places. 

2. Before considering the nature and the causes of the 
delays during the progress of a suit, it is necessary to 
ascertain the extent of the delays by a reference to some 
figures relating to the institution and disposal of original 
suits in the various States. We have, for the purpose of 
this analysis, chosen the year 1954 because it is the latest 
year for which administration reports were available for 
all the States. The figures of 1954 which we have given in 
the following Tables relate to the former Part A and Part B 
States. We have not been able to obtain relevant figures 
for Part C States. 

3. During 1954,, over one million and fifty-five thousand 
'original suits including small cause suits were instituted 
in the civil courts excluding the village and panchayat 
courts and the High Courts on the original side. Including 
the arrears carried forward from the previous year, the 
total number of suits available for disposal by the courts 
in that year was over one million six hundred and fifty-nine 
thousand. During that year, the courts disposed of one 
million and forty-seven thousand suits leaving undecided 
more than six hundred thousand or thirty-six per cent of 
the total suits available for disposal. The following Table 
gives an overall picture of these suits before the civil 
courts in the States mentioned. 
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Table showing the institution, disposal , and pendency of 
original civil suits (excluding suits before the village 
and, panchayat courts and high courts) in 1954. 


Name of the State 

Instituted 
during 
the year 

Total No 
of suits 
for 

disposal 

Numberof 

suits 

disposed 

of 

No of suits 
pending at 
the close of 
the year 

I 

2 

3 

4 

5 

Andhra . 

74.728 

1,01,643 

72,892 

28,751 

Assam . 

10,873 

17,816 

10,090 

7,726 

Bihar 

1 , 53,452 

2,15,942 

i, 54 ,i 5 i 

61,791 

Bombay 

1 , 19,554 

1 , 90,593 

1,11460 

79 U 33 

Hyderabad 

23,965 

35 U 48 

25,053 

10,085 

♦Kerala (Travan- 
core-Cochin) 

42,923 

84,654 

44,657 

39,997 

Madhya Pradesh 

\ 

52,101 

83,470 

52,833 

30,637 

Madras 

74,219 

, t,52,093 

76,900 

75,193 

♦Mysore 

N.A. 

4 i, 54 i 

29.773 

11,768 

•Orissa 

16,390 

28,098 

15,579 

12,519 

Punjab 

21,883 

3 i, 7 ti 

22,261 

9450 

Rajasthan 

47,866 

70,823 

48,618 

22,205 

Saurashtra 

18,482 

25,612 

18,602 

7,oio 

Uttar Pradesh 

1,98,738 

3,09,262 

1 , 69,353 

1 , 39,909 

West Bengal 

2,00439 

2,71459 

1,94,998 

76461 


10 , 55,553 

i 16,59,865 

10,47,220 

6,12,635 

♦For the official 

year i 954 ' 55 . 





4. These figures which also include a large volume of 
small litigation decided by courts of small causes are not 
■of material assistance in understanding the precise nature 
or extent of the delays nor of the difficulties of the courts 
or of the litigants. The position, however, becomes a little 
•clearer from the following classification of the number of 
•decided cases into contested and uncontested and the 
•number of pending cases into those pending for ffiore than 
one year. The following Table gives these particulars. 
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Proportion 
of delayed 
cases. 


Name of the State 

Total No. No. of suits 
of suits disposed 

disposed of 

of without 

contest 

No. of 
suits 
disposed 
of 

after 

contest 

No. of 
suits 
pending 
for over 
a year 

Andhra 

72,892 

58,660 

14,232 

6,509 

Assam 

10,090 

8 , 78/5 

1,305 

2,073 

Bihar 

1,543151 

1,39,076 

15,075 

10,983 

Bombay 

1,11,460 

84,325 

27,135 

22,964 

Hyderabad 

' 25,053 

N.A. 

N.A. 

1,631 

Kerala . 

44,657 

23,917 

20,740 

22,842 

Madhya Pradesh 

52,833 

37,742 

15,091 

5,685 

Madras 

76,900 

58,320 

18,580 

46,649 

Mysore 

29,773 

20,915 

8,858 

1,131 

Orissa 

15,579 

12,994 

2 , 59 i 

4,584 

Punjab 

22,261 

14,082 

8,179 

671 

Rajasthan 

48,6x8 

34 , 78 o 

13,838 

4,869 

Saurashtraj 

18,602 

10,359 

8,063 

1,082 

Uttar Pradesh 

1 , 69,353 

1 , 35,835 

33,518 

41,121 

West Bengal j • 

i, 94,998 

1,80,662 

14,336 

17,909 


10,47,220 

8,20,452 

2,01,541 

1,90,703 


5. The uncontested suits include those which were 
summarily dismissed under Order IX of the Civil Pro¬ 
cedure Code or otherwise, suits decided ex-parte or on. 
admission of the claim and those compromised after the 
defendant had entered appearance. It will be seen that 
out of the total number of suits decided 25-58 per cent only 
were decided after full trial and the rest of the disposals 
amounting to over 70 per cent were without contest. The 
average duration of cases decided without contest is 
generally less than one year. That would show that two- 
thirds of the suits are disposed of in less than one year alter 
their institution and the cry of “law’s delays is, therefore,, 
directed against the balance of one-third of the cases which 
remain pending for a year or more. 
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Before considering the causes of delayed disposals, we 
must attempt to understand and define what should be 
regarded as unjustifiably delayed suits or arrears. Every 
case pending before a court cannot be put in the category 
of arrears. A case necessarily takes a certain amount of 
time in passing through its preliminary stages of the com¬ 
pletion of pleadings, service c^f process, discovery and 
inspection, before it can reach a stage when it can be sej; 
down for hearing. We have in an earlier chapter indi¬ 
cated what should be regarded as normal time limits for 
the disposal of various types of civil proceedings. We have 
come to the conclusion that having regard to the figures of 
average duration, the standard time for disposal of a suit 
in a munsif’s court should be one year and in a subordinate 
judge’s court, eighteen months. These standards are to 
some extent arbitrary but in the nature of things that 
cannot be avoided. The real arrears would, therefore, be 
those cases in the munsifs’ courts which have been pending 
for more than one year after institution and those in the 
subordinate judges’ courts pending for one and a half to 
two years. Bearing this in mind, we may examine the 
extent of the delays from the following Table showing the 
pendency of original suits in the subordinate courts 
excluding small cause suits (in seven States) according to 
the year of institution. 


Arrears: 
What they 
arc. 


Pendency of 
old suits. 



Table showing the pendency as on 3 1-12-1954 of original suili m the subordinate courts according to the year of institution. 
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Low per¬ 
centage of 
old suits. 


Delays at 
the stage 
of appeal. 


6. We have not been able to obtain similar information 
from other States. It will be noticed, however, that the 
number of pending cases, which according to our definition 
can be classed as arrears, bears a comparatively low per¬ 
centage to the total number of cases pending at the end 
of 1954 while the percentage of the number of cases 
pending for more than three years is still lower. In the 
munsifs’ courts of Bihar, out of a total pendency of 55130 
only thirteen percent were cases pending between one and 
two years and only 1-6 per cent were more than three years 
old. In the district and subordinate courts, out of 6661 suits 
pending, thirty-four per cent were more than two years 
old and only 8-2 per cent were three years old. The figures 
for West Bengal are slightly higher. The exceptionally 
high percentage of old cases in Madras in that year is said 
to be due to the passing of the Madras Act V of 1954 which 
had the effect of staying proceedings in all suits for the 
recovery of debts from agriculturists and in consequence of 
which a large number of old suits were stayed although tiie 
number of institutions fell. It is true that in all these 
States some of the older suits have been pending for five, six 
or even ten years. Such delays, however, which occur in 
all courts in all parts of the country are due, in part, to 
certain extraneous factors beyond the control of the courts. 

7. The result of this statistical analysis, therefore, shows 
that on the whole, more than sixty-five to seventy per cent 
of the cases are disposed of within the target time of one to 
two years in the civil courts. If that were the end of these 
cases, the average litigant would not have much to com¬ 
plain about. But the law does not give finality to the 
decision of the courts of first instance. The aggrieved party 
has generally a right to challenge the decision against him 
in one or more appellate courts, the number of appeals 
permitted being regulated by the nature and value of the 
subject matter in dispute in each case. This right of appeal 
is a necessary corrective to the errors and omissions of the 
courts of first instance which is rightly availed of by a 
large number of litigants. In fixing, therefore, the ideal 
time limit for disposal of cases, one has to bear in mind the 
time necessarily required for reaching the final decision 
after all the appeals provided by law have been exhausted. 
For instance, in original suits triable by a munsif’s court, 
except suits of a small cause nature, the law provides a 
first appeal to the district appellate court and a second 
appeal to the High Court. In our view, litigation 
originating in the munsif’s court ought to be disposed of 
within one year in the trial court, within six months in 
the district appellate court and within one year in second 
appeal in the High Court. In an ideal sense, therefore, 
such a suit should reach final decision within two and a half 
or at the most three years but not more. In important 
suits of higher valuation triable in the courts of the senior 
judges, our target is eighteen months to two years in the 
trial court and the same duration for the first appeal in 



the High Court. Such a suit' should, therefore, be finally 
•decided in about three to three and a half years. But the 
time in fact taken will appear from the following two 
Tables which show the average duration of suits com¬ 
menced respectively in the munsifs* and subordinate 
judges’ courts at the stages of trial and of first and second 
■appeals. The figures relate to the year 1954. 



Table showing th* average duration of a regular suit institute l in m insif's court from the date of institution to the date of final disposal 

in second appeal 
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'Table showing the average duration of a regular suit insti¬ 
tuted in subordinate courts from the date of institution 
to the date of final disposal 


Name of 
the Siate 

Average 
duration of 
suits dispos¬ 
ed of after 
full trial by 
the courts of 
subordinate 
judges 

Average 
duratilon of 
suits disposed 
of after 
full trial by 
the chief 
courts of 
districts 

Average 
duration of 
appeals disposed 
of by the 
High Court 
after full 
hearing 

Andhra . 

620-0 

386-0 

Not available* 

Assam 

369-8 

126-2 

1122 * 2 

Bihar 

762-6 

1144-5 

1887 • 1 

Madhya Pradesh 

S22 0 

588-0 

2503-0 

Madras 

725-0 

437-0 

1305-0 

Orissa 

677-7 

816-3 

1783 0 

West Bengal 

630-2 

483-2 

14540 


♦The Court started functioning in July 1954. 

8. The above Tables show that while the lower courts, 

•on an average, are in the time taken for disposal closer to 
the targets of time indicated by us, the High Courts are 
more dilatory in disposing of first and second appeals in 
suits which have originated in the court of a munsif or a 
subordinate judge. We are aware that statistics do not 
always afford a true indication of the position and that 
figures, particularly of averages, may not accurately reflect 
the state of affairs. If the average duration of a suit in a Sic «ppd< 
munsif s court is, say, fifteen months, it is obvious that in late 
many courts a large number of suits must have taken more *“**• 
than two or three years. As an illustration, we may 
mention the State of Kerala where we have suits with the 
•duration of five, ten or even twenty years. We were tola 
by the Chief Justice of the State that the practice in the 
Travancore region was not to regard a suit as old, unless 
it had.been pending for more than five years. The per¬ 
centages and the average durations might, therefore, 

.present a somewhat rosier picture than justified. We 
would be right in inferring from the figures referred to 
■earlier that civil litigation is subjected to longer delays 
in the appellate courts than in the trial courts. 

The figures indicated that suits filed in the munsifs’ courts 
or in the subordinate judges’ courts suffer great delays 
after appeals are filed either in the district courts or in the 
High Courts. These delays in the disposal of appeals are 
far greater in the High Courts than in the district courts. 

In all States, the duration of a first appeal or a second 
appeal in the High Court is much longer than the duration 
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Procedural 
machinery 
how far 
account¬ 
able for 
delay. 


Procedure 

not 

responsible 
for delays. 


of the suit giving rise to the appeal in the lower courts^ 
This state of affairs is clearly anomalous. Normally, the 
trial in the original court should be reason of the various, 
stages through which it has to pass take longer time than 
the disposal of an appeal from the decision of the trial 
court. 

9. It has been frequently asserted that the chief cause 
of delay are the laws of civil and criminal procedure which, 
it has been said, are cumbrous, wasteful and time-consum¬ 
ing. It is pointed out that very often the procedure 
becomes an end in itself. The fate of the suits is made- 
to depend upon the procedural technique to be gone 
through to bring them on the files of the court for 
adjudication. However, it is not possible to refer to a 
single factor as either the sole or the main cause of delay 
in civil litigation in India. Every system of legal insti¬ 
tutions designed to administer justice in accordance with 
law must necessarily be based on an' adequate procedural 
machinery aimed at promoting the just adjudication of 
causes before the law courts. 

It is not suggested that our procedural codes are per¬ 
fect. It is clear that to the extent to which they hinder 
the speedy dispensation of justice, they must be improved 
or amended. But it would, in our opinion, be a mistake 
to lay the entire blame for the delays in our litigation on. 
the defects or cumbrousness of the procedure. When 
complaints are made against procedural delays, it is often 
forgotten that the machinery of justice cannot, like a- 
penny in the slot machine, produce a decision as soon as a 
dispute is referred to it. The object of procedural laws is 
to bring the disputants together for the purpose of trial, to 
ascertain the facts and the law in dispute so as to enable the- 
court to reach a conclusion after full investigation. The 
provisions of the Civil Procedure Code are based on the 
theory that there must be a full disclosure by each party 
of his case to the other, that the rival contentions must 
be reduced as quickly as possible to the form of clear and 
precise points or issues for decision and that there must be 
a prompt adjudication by the court upon those issues. An 
ordinary civil action brought before a court of lato must, 
therefore, necessarily take some time before its final 
adjudication by the court. The time which must elapse 
before the matter is thus brought to its conclusion will 
depend on a number of factors like the number of parties 
to the litigation, the time reasonably required for effecting 
service, the time spent by parties in collecting and pro¬ 
ducing documentary and oral evidence and in prosecuting 
bona fide appeals or revisions in important interlocutory 
matters and above all upon the normal state of the court’s 
business. A good deal of the criticism against the pro¬ 
cedural laws as the cause of delays when carefully 
analysed will show that justice is delayed not so much by 
any defects or technicalities in the prescribed procedure 
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as by its faulty application or by failure to apply it. That 
was the view of all responsible and experienced persons 
who answered our Questionnaire or gave evidence before 
vis. 


10. It was generally agreed that the Code of Civil Pro¬ 
cedure is an exhaustive and carefully devised enactment, 
the provisions of which, if properly and rigidly followed, 
are designed to expedite rather than delay the disposal 
of cases. The delay results not from the procedure laid 
down by it but by reason of the non-observance of many of. 
its important provisions particularly those intended to 
expedite the disposal of proceedings. The view which 
attributes delays mainly to the cumbrous procedure fails to 
take into account numerous extraneous and personal 
factors responsible for delays like, an inefficient and 
inexperienced judiciary, insufficient number of judicial 
officers, an incompetent and corrupt ministerial and pro¬ 
cess-serving agency,, the diverse delaying tactics adopted 
by the litigants and their lawyers, the unmethodical 
arrangement of work by the presiding judge and the heavy 
file of arrears. In the following chapters we shall 
endeavour to examine the procedure from the point of view 
of delays and suggest measures to remove them. 



Set up of 
Civil Courts. 


Types of 
jurisdiction. 


Transfer of 
jurisdiction 
to subor¬ 
dinate 
courts. 


12.—JURISDICTION OF CIVIL COURTS 

1. The normal hierarchy of civil courts in any district 
consists of (1) the court of the district judge (2) the court 
of the additional or the assistant district judge (3) the 
court of the subordinate or the senior civil judge and (4) 
the court of the munsif or the junior civil judge. Besides 
these regular civil courts, there are also panchayat and 
village courts constituted under the Village Panchayat 
Acts of the several States. 

2. The civil courts exercise two distinct types ot 
jurisdiction, namely, ordinary civil jurisdiction which is 
derived under the Civil Courts Acts in force in the various 
States and special jurisdiction in certain matters conferred 
under certain Central and State Acts e.g., the Indian 
Succession Act, the Guardians and Wards Act, the Land 
Acquisition Act and Acts relating to marriage, divorce and 
other matters. 

3. It appears to us that it will tend to the. greater con¬ 
venience of the parties and less expense to the State if 
powers, at present exclusively exercised by higher courts, 
could be entrusted to lower courts access to which will be 
nearer and easier to the parties. We have already noticed 
how the highest courts at the district level are overburdened 
with work and suffer from a congestion of their files which 
has led to substantial delays. On the whole, the situation 
in the lower courts is not so difficult. That appears to us 
to be a cogent reason for the transfer of some of the 
jurisdictions which are now enjoyed by the higher courts 
to the lower courts. 

The devolution of jurisdiction, both ordinary and 
special, of the civil courts can conveniently be considered 
under the following heads: 

(1) Enlargement of the pecuniary jurisdiction of 
the junior judges; 

(2) Investing the senior judges with powers and 
functions of the district judge under certain special Acts 
so as to give relief to the latter; 

(3) Extension of summary procedure and third 
party procedure to subordinate courts; and 

(4) Enlargement of the jurisdiction of the courts 
of small causes. 

We propose to deal with the first three heads in this chapter 
and the fourth in the succeeding one. 
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4. The accompanying Table shows the ordinary original Jurisdiction 
jurisdiction in regular suits (excluding small cause suits) j[ n 3 ^° r ‘ 
•exercised by the civil courts of different grades under the judges, 
local Civil Courts Acts in all the States. The pecuniary 
jurisdiction of the subordinate judge (in the Madras or the 
West Bengal sense) or officers of corresponding designation 
in the erstwhile Madras area of Andhra Pradesh, Assam, 

Bihar, Bombay, Kerala, Madras, Orissa, Uttar Pradesh and 
West Bengal is unlimited. In the Punjab, subordinate 
judges, Class I, exercise unlimited jurisdiction. In Madhya 
Pradesh, there are no subordinate judges in the West 
Bengal sense; the district and additional district judges 
alone exercise unlimited jurisdiction. In Rajasthan, only 
some of the subordinate judges are invested with unlimited 
pecuniary jurisdiction. In the Telangana area of Andhra 
Pradesh, the maximum jurisdiction of the subordinate 
judge is Rs. 20,000 which in the case of selected officers 
may be increased to Rs. 50,000; only the district and 
additional district judges exercise unlimited jurisdiction. 

There arc similar variations in some of the areas of the 
reconstituted States of Bombay and Madhya Pradesh. 



Maximum oridnary original jurisdiction in regular suits 
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.Jurisdictioi 
of munsifs.' 


Enhance¬ 
ment of 
pecuniary 1 
j urisdiction. 


Fall in value 
•of money. 


Objections 
to enhan¬ 
cement. 


5. There is a greater diversity in regard to the pecuniary 
jurisdiction exercised by munsifs and officers of corres¬ 
ponding deisgnation in the different States. In the 
Andhra districts of Andhra Pradesh and Madras, the 
munsif’s jurisdiction is Rs. 5,000. In Assam, Bihar and 
Orissa, tnunsifs start with a pecuniary jurisdiction of 
Rs. 1,000 which may gradually be raised to Rs. 4.000 by 
the High Court. In Bombay, the civil judges, junior 
division, exercised pecuniary jurisdiction upto Rs. 5,000 
since I860 under the Bombay Civil Courts Act. By an 
amendment of that Act in 1949, this has been raised to 
Rs. 10,000 and it may even be raised to Rs. 15,000 in 
selected cases. In Kerala, the jurisdiction exercised by a 
munsif is Rs. 5,000. In Madhya Pradesh where there is 
only one class of civil judges, their jurisdiction is Rs. 10,000. 
In the Punjab, there are no munsifs but only subordinate 
judges of different classes invested with jurisdiction from 
Rs. 1,000 onwards upto an unlimited amount according to 
their experience and seniority. In Rajasthan, Uttar 
Pradesh and West Bengal, the jurisdiction exercised by 
munsifs is Rs. 2,000 which may be increased to Rs. 5,000 

6. There are good reasons for the extension of the 
pecuniary jurisdiction of these courts by conferring upon 
the senior judges the power to try suits unlimited in value 
and the junior judges with the power to try suits upto a 
valuation of at least Rs. 5,000 wherever these powers are 
below such limits. The limits of the pecuniary 
jurisdiction of these courts were statutorily fixed a long 
time ago. Since then, land value and the price index have 
risen greatly with a corresponding fall in the value of the 
rupee. It was for this reason that in Bombay and Madhya 
Pradesh the jurisdiction of the civil judge, junior division, 
was raised from Rs. 5,000 to Rs. 10,000. Qn the same ground, 
the value of the subject matter of appeals to the Supreme 
Court has been raised from Rs. 10,000 to Rs. 20,000. The 
enlargement of the jurisdiction of the junior judges will 
give niuch needed relief to senior judges who, in several 
States, have to carry a heavy burden of civil appeals, 
sessions cases and other matters besides original civil 
work. 

7. The opinion which we have elicited is on the whole 
in favour of such an increase although doubt and hesitation 
were expressed in some places. Some witnesses in Kerala 
put forward the view that it would be inadvisable to 
increase either the original or the appellate jurisdiction of 
the subordinate civil courts unless there was in the first 
place an improvement in the competence and capacity of 
the judges. Notwithstanding these doubts, the State 
Government has raised the pecuniary jurisdiction of the 
munsifs in that State to Rs. 5,000. On the other hand, a 
former Chief Justice of the Calcutta High Court favoured 
an extension of the munsif’s jurisdiction to double the 
present amount. That view has been echoed by many 
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others. We, therefore, recommend that the senior civil 
judges should be immediately .invested with unlimited 
pecuniary jurisdiction while the jurisdiction of the junior 
civil judges or munsifs should not be less than Rs. 5,000 in 
the States where it is below this amount. The maximum 
of the junior judge’s jurisdiction should, on the recom¬ 
mendation of the High Court, be eventually raised to 
Rs. 10,000. 

8. We have considered the objection raised in certain ^VraUdii 
quarters against an increase in the jurisdiction on the - 
ground that raw and inexperienced junior judges will not 
be able to deal satisfactorily with cases involving stakes of 
higher valued In fact, as already pointed out by us, the 
values involved will not be higher for a jurisdiction of 
Rs. 2,000 or 3,000 ten years ago is equivalent to a jurisdiction 
of Rs. 10,000 today. Moreover, junior civil judges have 
satisfactorily exercised the higher jurisdiction conferred 
upon them in the States of Bombay and Madhya Pradesh. 

With improved methods of recruitment and training, we 
are confident that they can be safely trusted to hand? e cases 
of higher valuation. We may, however, as a precaution junior 
suggest that freshly appointed junior judges should Officers', 
normally be posted to district or sub-divisional head- try suit* 
quarters where there are more courts than one, some of vaule® 1 '” 
which are piesided over by senior officers and that during 
their period of probation they may be entrusted only with 
suits of a simple nature. This practice has been adopted 
in Madhya Pradesh where the district judge distributes 
the work taking into consideration the seniority and 
experience of the civil judges. 

9. The Court of the district judge is the principal court Duties’ of 
of original civil jurisdiction for the district. Under the ^strict 
district judge are a number of subordinate judges and Numerous., 
munsifs who among them dispose of practically the entire 
volume of original civil work in the district. The district 
judge deals with civil appellate work and in his capacity as 
the sessions judge has also to try sessions cases and hear 
criminal appeals. In some States, he is assisted in his civil 
appellate and criminal work by subordinate judges or 
additional or assistant district judges who are invested 
with civil appellate powers and also the powers of the 
additional or assistant sessions judge. The district judge 
also exercises original jurisdiction in cases arising under a 
large number of special Acts, both Central and States, such 
as the Indian Succession Act, the Guardians and Wards Act, 
the Land Acquisition Act, the Lunacy Act and the 
Administration of Evacuee Property Act, to mention only a 
few of them. Further, subject to the High Court’s general 
superintendence, he is the administrative head of the 
judiciary in the district and, as such, exercises general 
supervision over the work of the judicial officers subordi¬ 
nate to him, inspects their courts from time to time and 
also controls the subordinate staff of those courts. 
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10. We have been informed that in many instances the 
district judges do not find sufficient time to discharge all 
their manifold duties. They are busy hearing sessions cases 
and criminal appeals and are unable to devote sufficient 
time to their civil original and appellate work. In those 
districts where criminal work is exceptionally heavy, the 
relief which the district and sessions judges get by trans¬ 
ferring criminal work to additional district judges or 
subordinate judges is not enough to enable them to devote 
sufficient time to civil work. In a latter Chapter, we pro¬ 
pose an increase in the jurisdiction of the district appellate 
courts to Rs. 10,000. We have also recommended that in 
future all civil appeals should be heard only 6y the district 
judges or additional district judges and not by subordinate 
judges. These recommendations must inevitably result in 
a further increase in the civil appellate work of district 
judges, which is one more reason why relief should be 
given to them by investing senior judges with jurisdiction 
to hear cases under special Acts which has hitherto been 
exercised exclusively by the district judges. The special 
jurisdiction under the provisions contained in the following 
enactments may be considered in this connection: 

(1) The Indian Succession Act, 1925. 

(2) The Guardians and Wards Act, 1890. 

(3) The Land Acquisition Act, 1894. 

(4) The Provincial Insolvency Act, 1920. 

(5) The Indian Divorce Act, 1869. 

(6) The Special Marriage Act, 1954. 

(7) The Hindu Marriage Act, 1955. 

(8) Sectio 92 of the Code of Civil Procedure, 
1908. 

(9) Section 18 of the Religious Endowments Act, 
1863; and 

(10) The Indian Lunacy Act, 1912. 

11. The Indian Succession Act, 1925: The matters aris¬ 
ing under the Indian Succession Act are proceedings relat¬ 
ing to the grant, etc., of probate, letters of administration 
and succession certificates. Section 264 of the Act confers 
upon the district judge jurisdiction to grant and revoke 
probate and letters of administration in all cases within 
his district. Under section 265, the High Court may 
appoint such judicial officers within any district as it thinks 
fit to act for the district judge as delegate to grant probate 
and letters of administration in non-contentious cases 
within such local limits as it may prescribe; this has in 
fact, been done in a number of States by delegation of 
the said powers to the civil judges. Similarly, several High 
Courts (Assam, Bombay, Madhya Pradesh, Madras, Punjab 
and West Bengal) have invested all subordinate judges 
with all the powers of the district judge to take cognizance 
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of any contested proceeding under this Act arising within 
the local limits of their respective jurisdictions that may 
be transferred to them by the district judge. Under sec¬ 
tion 371, the district judge within whose jurisdiction the 
deceased ordinarily resided at the time of his death, or, 
within whose jurisdiction any part of the property of the 
deceased may be found, may grant a succession certificate. 

Under section 388, the State Government is authorised to 

invest any court inferior in grade to a district judge with 

powers under Part IX to exercise the functions of a district 

judge relating to the grant of succession certificates. In 

exercise of this authority, all civil judges have been invest- 

ed with this jurisdiction in Bombay and Madras. We^g^J^ 

recommend that in other States also Where such powers 

have not been given to the subordinate judicial officers they 

should be so empowered. 

12. The Guardians and Wards Act, 1890: Under section J. hc Gaw ‘ 

4 (5) of the Act, ‘Court’ means the district court having and Wards 
jurisdiction to entertain an application under the v Act. Act. 
However, under section 4-A the High Court may, by general 

-or special order, empower any officer exercising original 
civil jurisdiction subordinate to a district court or autho¬ 
rise the judge of any district court to confer power upon 
any such officer subordinate to him to dispose of any pro¬ 
ceeding under the Act transferred to such officer under the 
provisions of the section. Sub-section (2) also empowers 
the district judge to transfer at any stage any proceeding 
under the Act pending in his court for disposal to any 
officer subordinate to him and empowered under sub¬ 
section (1). Notwithstanding a view to the contrary 
expressed by the Bombay High Court, we would strongly 
urge upon all the High Courts to make a larger use of 
section 4-A and to empower all senior or subordinate judges 
in the State to dispose of proceedings under the Act. As, 
under our scheme of distribution of civil work, the subordi- Authorisa- 
nate or senior judges would be exclusively occupied with tion of 
the trial of original proceedings, both ordinary and special, subordinate 
it is only in the fitness of things that original proceedings ,u ges- 
arising under the special Acts should also be dealt with 
by them. 

13. The Indian Lunacy Act of 1912: Under section 37 The Lunacy 
of the Act, jurisdiction has been conferred upon the High Act - 
Courts of Calcutta, Madras and Bombay to take cognizance 

of proceedings under this Act arising within the Presidency 
towns. Under section 62, whenever a person not subject 
to the jurisdiction of the Courts mentioned in section 37 
is possessed of property and is alleged to be lunatic, juris¬ 
diction is conferred upon the district court within whose 
jurisdiction such person is residing, to direct an inquisition 
for the purpose of ascertaining whether such person is of 
unsound mind. The district court has been defined to 
mean the principal court of original jurisdiction in any 
■area outside the local limits, for the time being, of the 
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presidency towns. As proceedings under the Act involve 
the status of an alleged lunatic and may also involve diffi¬ 
cult questions of law and fact, we are of the vifew that 
while provision should be made in the Act enabling dele¬ 
gation of the powers of the district judge, such delegation 
should be made only to a subordinate judge or an officer 
of a similar rank but not to a munsif. We also recommend 
that State Governments should, as far as possible, make 
use of this power of delegation. 


The Land 14. The Land Acquisition Act, 1894: The power to try 
Acquisition re f erence s under section 18 of the Land Acquisition Act 
has been conferred on the court. Section 3(d) defines 
“Court” as the principal civil court of original jurisdiction 
unless the appropriate Government has appointed, as it is 
empowered to do, a special judicial officer within any 
specified local limits to perform the functions of the court 
under the Act. The questions arising in land acquisition 
references, though important, are not so difficult as not 
to be entrusted for adjudication to an officer of the rank 
of a subordinate or senior civil judge. The Civil Justice 
Committee had suggested 1 that other judicial officers may 
be empowered by the State Governments to entertain and 
dispose of references under the Land Acquisition Act. In 
Madras, even munsifs are invested with jurisdiction to try 
cases under the Land Acquisition Act where the amount 
of compensation claimed falls within the limits of their 
pecuniary jurisdiction. In Bombay where such jurisdiction 
has been conferred upon civil judges of the senior division, 
the High Court does not favour the extension of such juris¬ 
diction to civil judges of the junior division or munsifs as 
they are called in most other States. We are of the view 
Authorisation that the States where such delegation does not exist may 
of senior and we u follow the example of Madras with advantage. In 
judges C1V1 any c ase > they should, following Bombay, invest the courts 

of subordinate judges with jurisdiction under the Land 
Acquisition Act in order to afford necessary relief to the 
district court. 


Insolvency 

jurisdiction. 


All officers 
to be 

empowered 


15. The Provincial Insolvency Act, 1920: Section 3(1) 
of the Provincial Insolvency Act confers on the district 
court jurisdiction to exercise the powers under the Act. 
The proviso thereto empowers the State Governments to 
invest any subordinate court with jurisdiction to try any 
class of cases under the Act. We recommend that all civil 
judicial officers may be invested with insolvency jurisdic¬ 
tion. Such powers have been conferred upon these officers 
in Bombay and Madras. 


Matrimonial 16. The Indian Divorce Act, 1869, the Special Marriage 
jurisdiction. 1954 aTK j fh e Hindu Marriage Act, 1955: Further relief 
can be given to district judges by investing the subordinate 
judges with jurisdiction in certain matrimonial cases which 
is now exclusively vested in the former. Under the Special 


‘Report, Page 93, Para 13. 
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Marriage Act of 1954, all matrimonial proceedings under 
Chapters V and VI are to be instituted in the district court 
within the local limits of whose jurisdiction the marriage 
was solemnized or the husband and wife reside or last 
resided together or in the city civil court. Under this Act, 
therefore, the district court alone has jurisdiction in the 
mofussil to take cognizance of matrimonial proceedings. 

In contrast, section 3 (b) of the Hindu Marriage Act of, 1955 
enables the State Government by notification in the official 
gazette to authorise any civil court to deal with proceedings 
under this Act. We do not see any reason why a similar 
provision should- not be made in respect of cases arising 
under the Special Marriage Act of 1954 by an appropriate 
amendment. Similarly, under the Indian Divorce Act, all 
proceedings are instituted either in the district court or the 
High Court. Jurisdiction under this Act must be exercised 
by the district judge alone and not even by an additional 
district judge. In respect of proceedings under this Act 
also we recommend that the definition of district court Amendment* 
should be amended on the analogy of section 3 (b) of the sugges e 
Hindu Marriage Act, 1955. We recommend that State 
Government might make larger use of their powers by 
empowering subordinate judges to try and dispose of cases 
under these Acts. 

17. Section 22 of the Civil Procedure Code and Section 
18 of the Religious Endowments Act, 1863 : Under section 92 endowments 
of the Code of Civil Procedure, the principal civil court of and public 
original jurisdiction or any other court empowered in that charities, 
behalf by the State Government within the local limits of 
whose jurisdiction the whole or any part of a subject- 
matter pf the trust is situate can try a suit of the description 
referred to therein concerning public charities. Similarly, 
section 18 of the Religious Endowments Act confers on the 
civil court exclusive jurisdiction to entertain applications 
or suits referred to in it. Section 2 defines the words “Civil 
Court” and “Court” to mean the principal court of original 
jurisdiction, that is, the court of the district judge or any 
other court empowered in that behalf by the State Govern- subordinate 
ment. We recommend that the State Government should courts to be 
make as large a use as possible of these powers by empower- empowered, 
ing subordinate judges to try and dispose of cases under 
section 92 of the Civil Procedure Code and section 18 of 
the Religious Endowments Act. 


18. We have not been able to examine the various State State Acts, 
enactments under which special jurisdiction has been con¬ 
ferred on the district judges; but we would suggest that 
the State Governments should undertake a general review 
of these, in consultation with the High Courts with a veiw 
to give relief to the district judges by transferring their 
work under special enactments to subordinate judges and 
munsifs wherever possible. 

122 M. of Law—18. 
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19. We have next to consider other proposals for speed¬ 
ing up the trial and avoiding delay in the subordinate 
courts. Our Questionnaire invited opinion on the feasi¬ 
bility of the extension of the summary procedure contem¬ 
plated by section 128(2) (f) and Order XXXVII of the Code 
of Civil Procedure to subordinate courts. Under section 
128(2) (f), the High Courts have the power to make rules- 
providing for summary procedure in— 

(1) Suits in which the plaintiff seeks only to 
recover a debt or liquidated demand in money payable 
by the defendant, with or without interest, arising on 
an express or implied contract; or on an enactment 
where the sum sought to be recovered is a fixed sum of 
money or in the nature of a debt other than a penalty; 
or on a guarantee where the claim against the principal 
is in respect of a debt or a liquidated demand only or 
on a trust, or 

(2) Suits for recovery of immovable property, with 
or without rent or mesne profits, by a landlord against 
a tenant yrhose term has expired or has been duly 
determined by notice to quit, or has become liable to 
forfeiture for non-payment of rent, or against persons 
claiming under such tenant. 

Order XXXVII of the Code lays down the procedure for 
the trial of such suits. The order applies only to the High 
Courts of Calcutta, Madras and Bombay. A power to 
extend it to other courts has, however, been given and it 
has been extended to the three Presidency Small Causes 
Courts. Further, in exercise of their rule-making powers, 
certain High Courts have extended the provisions of Order 
XXXVII to other Courts as well. In Bombay, it has been 
extended to the Bombay City Civil Court and, in Madras, 
to the Madras City Civil Court and also all Courts of 
subordinate judges and munsifs. In Calcutta, it has been 
extended to all civil courts except the courts of small causes 
in the district of 24 Paraganas, in Uttar Pradesh to any 
court in the Province of Agra exercising small cause powers 
and in the Punjab to the courts of district judges and 
subordinate judges, first class, in the Province of Delhi and 
similar courts in the district of Amritsar. 

20. The procedure under Order XXXVII is- applicable 
only to suits on negotiable instruments. A suit under this 
Order is instituted in the ordinary form by presenting a 
plaint' but the summons is issued in Form No. IV in 
Appendix B of the Code. The essence of a summary suit 
under Order XXXVII is that the defendant is not, as in 
an ordinary suit, entitled as of right to defend the suit. He 
must apply for leave to defend within ten days from the 
date of service of summons upon him and such leave will 
be granted only if the affidavit filed by the defendant dis¬ 
closes such facts as will make it incumbent upon the plaintiff 
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to prove consideration or such other facts as the court may 
deem sufficient for granting leave to the defendant to appear 
and defend the suit. If no leave to defend is granted., the 
plaintiff is entitled to a decree. The principle underlying 
the summary procedure is to prevent unreasonable obstruc¬ 
tion by a defendant who has no real defence. 


21. The Bombay High Court has extended this procedure 
to all the suits mentioned in 128 (2) (f) in addition to the 
suits on negotiable instruments. Further, the procedure has 
to some extent been*made less rigorous by an amendment 
of Rule 3 of Order XXXVII. The Bombay amendment 
requires a plaintiff to serve with the writ of summons, a 
copy of the plaint and the exhibits, and the defendant may, 
at any time, within ten days of such service enter only an 
appearance in the first instance. Notice of the appearance 
must be given to the plaintiff’s attorney and thereafter the 
plaintiff shall serve on the defendant a summons for judg¬ 
ment returnable in less than ten days from the date of 
service, supported by an affidavit verifying the cause of 
action and the amount claimed and stating that in his belief 
there is no defence to the suit. It is only after the service 
of this additional summons for judgment that the defendant 
is required within ten davs thereof to apply for leave to 
defend. 


22. A general extension of the summary procedure to commended, 
all courts of subordinate judges and munsifs has not been 
advocated nor do we recommend any such far-reaching 
measure. We understand that although Order XXXVII has 
been applied to the courts of all subordinate judges and 
munsifs in Madras, it is not in use and has virtually become 
a dead letter so far as subordinate courts in the mofussil of 
that State are concerned. The High Court of Allahabad is 
opposed to its general extension. The Bombay High Court 
is in favour of extending it to the courts in such commercial 
towns as are recommended by the High Court. The Civil 
Justice Committee made a similar proposal. Order 
XXXVII 1 was extended to certain courts in Bengal, Uttar 
Pradesh and the Punjab, probably, on the basis of that 
recommendation. We suggest that the High Courts should 
-extend the. rules of summary procedure, as amplified in 
Bombay, to subordinate courts in important industrial and 
commercial towns, like Ahmedabad, Asansol, Kanpur and 
Jamshedpur. 

23. Section 128(2) (e) of the Civil Procedure Code also JUgg"* 
gives power to the High Courts to make rules prescribing 
what is known as third party procedure. So far as we are 
aware, except on the Original Sides of the High Courts of 
Calcutta, Madras and Bombay, in the Bombay City Civil 
Court and in the moffusil of Madras such rules are not in 
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force in other courts. The third party procedure is appli¬ 
cable where, in a suit, a defendant claims aganist any person, 
not already a party to the suit, any contribution or indem¬ 
nity or any relief or remedy relating to or connected with 
the original subject-matter of the suit, or where any question 
or issue relating to or connected with the same subject- 
matter as substantially the same as some question or issue 
arising between the plaintiff and the defendant and should 
properly bp determined not only as between the plaintiff 
and defendant but as between the plaintiff and the defen¬ 
dant and the third party or between Eftiy or either of them. 
In such cases, the defendant may, with the leave of the 
court, give a third party notice stating the nature and the 
ground of the claim or the relief or the remedy claimed or 
the nature of the question or issue to be determined. The 
third party then becomes a party to the suit with the same 
' rights in respect of its defence against any claim made 
against him as if he had been duly sued in the ordinary way 
by the defendant. The rules further provide for the conse¬ 
quences of the third party’s failure to appear. At present, 
the remedy of a defendant who is entitled to any contribu¬ 
tion, indemnity or relief as aforesaid, against a third party 
h^s to be enforced by way of a separate suit. In our Report 
on the Liability of the State in Tort, we have made a 
proposal for an appropriate provision in the Civil Procedure 
Code making it obligatory “to implead as party to a suit in 
which a claim for damages against the State is made, the 
employee, agent or independent contractor for whose act 
the State is sought to be made liable. Any claim based on 
indemnity or contribution by the State may also be settled 
in such proceedings as all the parties will be before the 
Court”.’ The High Courts may consider the advisability 
of extending the application of the third party procedure to 
commercial towns like Ahmedabad, Kanpur, Asansol and 
others. We would not recommend any larger extension 
of the third party procedure. 

Summary of 24. Our recommendations regarding the jurisdiction of 

reoommen- civil courts can be summarised as follows: — 
dations. 

(1) Subordinate judges or senior civil judges 
should be invested in all States with unlimited 
pecuniary jurisdiction. 

(2) The pecuniary jurisdiction of junior civil 
judges or munsifs should not be less than Rs. 5,000. 
Eventually, on the recommendation of the High Court, 
the jurisdiction of the junior civil judge or the munsif 
should be raised to Rs. 10,000. 

(3) On their first appointment, probationers or 

junior munsifs should be posted to centres where there 
are more judges than one and at the start be entrusted 
only with the trial of simple suits or suits of small 
value. __ 

‘Report, page 40 , para 66 (IV) (iii). 
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(4) All subordinate judges and munsifs should be 
empowered to grant succession certificates and. subordi¬ 
nate judges should also be authorised to dispose of 
contentious proceedings for the grant of probate or 
letters of administration. 

(5) The High Courts should make larger use of 
section 4A of the Guardians and Wards Act and 
empower all senior civil judges or subordinate judges 
to dispose of proceedings under that Act. 

(6) The Indian Lunacy Act of 1912 should be 
amended so as to empower subordinate judges to 
exercise the powers of the district judge under the Act. 

(7) The presiding officers of all civil courts should 
be empowered to hear references under the Land 
Acquisition Act. An immediate beginning should be 
made b.y investing subordinate judges with this power. 

(8) All civil judicial officers should be invested 
with insolvency jurisdiction. 

(9) The Indian Divorce Act and the Special 
Marriage Act should be amended so that courts subordi¬ 
nate to the district court might be empowered to deal 
with proceedings under these Acts and jurisdiction 
under these Acts might be conferred upon subordinate 
judges. 

(10) The State Governments should freely confer 
jurisdiction under the Religious Endowments Act, 1863, 
and under section 92 of the Civil Procedure Code on 
the courts of subordinate judges. 

(11) The State Governments should in consultation 
with the High Courts examine State enactments 
conferring special jurisdiction on the district judge and 
consider the advisability of transferring the work to 
subordinate courts. 

(12) Order XXXVII of the Civil Procedure Code 
might be amended on the lines of the Bombay amend¬ 
ment. The High Courts should extend such summary 
procedure to subordinate courts in important commer¬ 
cial towns. 

(13) The High Courts should consider the advis¬ 
ability of applying the third party procedure now used 
Qn the Original Sides of the High Courts to Courts in 
commercial towns. 
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1. The courts now known as the presidency small cause 
courts were first established by a Charter of George II 
dated 8th January 1753, and appear to be the oldest courts 
existing in India. Courts of small causes in the mofussil 
were first created in or about 1860 with the object of provid¬ 
ing a speedy and cheap means of settling claims of a com¬ 
paratively simple nature and of small pecuniary value. 

2. The law relating to the courts of small causes in the 
three presidency towns of Calcutta, Madras and Bombay is 
the Presidency Small Cause Courts Act of 1882 while the 
Provincial Small Cause, Courts Act of 1887 extends to the 
whole of India except the three presidency towns and the 
areas that formed part of the erstwhile Part B States which 
had corresponding laws of their own. The following are the 
three types of courts created by the above statutes: 

(1) Presidency small cause courts in Calcutta, 
Madras and Bombay established under section 5 of the 
Presidency Small Cause Courts Act (XV of 1882). 

(2) Provincial courts of small causes outside the 
presidency towns established under section 5 of the 
Provincial Small Cause’ Courts Act of 1887 or corres¬ 
ponding laws in the erstwhile Part B States. 

(3) Ordinary civil courts invested with powers of 
courts of small causes under the relevant provisions of 
the States Civil Courts Acts read with the relevant 
provisions of the law relating to courts of small causes. 

3. Except for certain special provisions relating to prac¬ 
tice and procedure applicable to courts in the presidency 
towns, the principles embodied in the two Acts are identical. 
They prescribe a summary procedure for the speedy dis¬ 
posal of disputes wherein the pecuniary stakes are of small 
value and are suitable for summary disposal. The judges 
exercising small cause powers are not obliged to record the 
evidence in full, the examination or cross-examination of 
witnesses is not elaborate, issues are not framed; and the 
judgment simply States the points for decision with the 
court’s findings thereon but not the reasons therefor. 

4. We shall deal in the first instance with the question 
of increasing the powers of the small cause courts outside 
the presidency towns. 

The provisions of the law which define the jurisdiction 
of these courts prescribe the upper limit of the pecuniary 
value of suits cognizable by them and enumerate the classes 
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-of suits excluded from their jurisdiction. Section 15 of the 
Provincial Small Cause Courts Act bars the court from 
taking cognizance of all suits specified in the second sche¬ 
dule thereof and empowers the court to take cognizance of 
all other suits of a civil nature the value of which does not 
exceed Rs. 500. The section further empowers the State 
Government to invest a court of small causes with jurisdic¬ 
tion to try suits the value of which does not exceed Rs. 1,000 
subject, again, to the exceptions specified in schedule II. 

5. We invited opinion whether the jurisdiction of the Enlargement 
.small cause courts should be extended both as regards the °^ risdic ‘ 
maximum pecuniary limit as also the classes of suits cogniz¬ 
able by such courts as we felt the need for relieving pres¬ 
sure upon the regular courts of first instance as also on the 
lower appellate courts. As we have already seen, a very 
Targe volume of civil litigation in the mofussil consists of 
suits the pecuniary value of which is below Rs. 2,000. 

Except a few stray suggestions for amendment and dele¬ 
tion of some of the articles of the second schedule which 
will be dealt with hereafter, we have not received in the 
•replies to the Questionnaire or in the course of evidence 
recorded by us in the various States any proposals for a 
large increase in the jurisdiction of these courts either as 
^regards money value or subject-matter. 



Maximum powers in small cause suits 

Name of the State . Subordinate judges or officers Munsifs or officers of corres- Laws defining jurisdiction 
of corresponding designation ponding designation 
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*The information relates to that part of Andhra Pradesh which constituted the State of Andhra prior to i-i 1-1956, 
tThe jurisdiction of the small cause court at Poona and Ahmedabad is Rs. 2,000. 

| In Madhya Pradesh, all the officers below the cadre of district judges are called civil judges. 
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It may be noticed that separate courts of small causes 
under section 5 of the Provincial Act have been constituted 
only in a few large towns like Delhi, Amritsar, Sealdah, 

Poona, Ahmedabad and Kanpur; elsewhere the ordinary 
courts are invested with the powers of the small cause court. 

The Table on page 280 sets out the small cause jurisdiction 
of subordinate judges and munsifs or of corresponding 
officers in the different States. 

6. The proposals for the extension of small cause juris- Primary, 
diction is not a new one. As far back as 1925, the Civil 
Justice Committee advocated that the maximum limit of position. 
Rs. 1,000 contemplated in section 15 of the Provincial Act 
should be reached in as many States as possible. It will 

be seen from the Table on page 280 that the maximum limit 
of Rs. 1,000 with which subordinate courts can be invested 
without resort to legislation has not yet been reached except 
in the States of Andhra Pradesh, Bombay, Madhya Pradesh 
and Madras. In some of the areas which, before the passing 
of the States Reorganization Act of 1956, were Part B States, 
pecuniary jurisdiction of small cause courts is below Rs. 500. 

On the other hand, in Bombay and Madras, the maximum 
limit has been increased to Rs. 1,500 and Rs. 2,000 respec¬ 
tively by local amendments to the Provincial Small Cause 
Courts Act. This is also true of a part of the present State 
of Andhra Pradesh which before the formation of the 
Andhra State was part of the Madras State. We are con¬ 
scious that owing to the special local conditions in each 
State, including the standards of efficiency and experience 
of its judicial personnel, progress in this direction must 
vary in different parts of the country. The statutes define 
the maximum limits of the powers of small cause courts in 
each State and, subject to those limits, the courts are 
invested with such powers having regard to the seniority, 
experience and capacity of the presiding officers, the nature 
and volume of the litigation, and local conditions. 

7. For the reasons which we have given in support of Enhance- 
our proposal for extending the pecuniary limits of the ™ended C ° m 
ordinary civil jurisdiction of the subordinate courts, we 
recommend that the maximum pecuniary limits of small 

cause powers should also be increased to Rs. 2,000 in the 
case of senior judges and Rs. 500 in the case of junior 
judges and wherever local conditions and circumstances 
permit, the High Courts should increase the powers of the 
different courts of small causes upto the maximum limit 
allowed by law. The disposal of a larger number of suits 
than hitherto in exercise of the small cause jurisdiction will 
give much needed relief to the civil courts and, at the same 
time, substantially reduce the number of first appeals to 
the district appellate courts. 

8. The next question is whether the small cause courts’ Jurisdiction 
jurisdiction can be further extended by bringing within the certain 8l ° 
ambit of the small cause court procedure some of the cases suits. 
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(Recom¬ 
mendations 
-of the 
Rank : n 
•Committee. 


Articles 
i, 2 and 3. 


.Article 4. 


now exempted by the second schedule to the Provincial 
Small Cause Courts Act. Addressing themselves to this 
question the Rankin Committee observed: “It is difficult 
to say why the suits referred to in some of the articles of 
the Schedule should not now be tried on the small cause 
side, whatever may have been the reasons which nearly 
forty years ago induced the framers of the Act to exclude 
them. ** ** ** there is nothing inherently complicated in 
the character of the classes of suits hereunder dealt with 
justifying their exclusion from the category of simple causes 
of small value. We have carefully examined the various 
suggestions made by witnesses in this matter in all the 
Provinces and have come to the conclusion that the time has 
arrived when the following classes of suits may be tried 
by this procedure” ’ 

The Committee then went on to make detailed recom¬ 
mendations for amendment of the schedule so as to bring a 
much wider class of suits within the purview of the courts 
of small causes. These proposals will be presently referred 
to wherever necessary. The Government of India accepted 
in principle most of the proposals of the Rankin Committee 
subject to certain modifications. Their tentative conclu¬ 
sions were embodied in a draft Bill to amend the Provincial 
Small Cause Courts Act of 1887 which was circulated to the 
provincial Governments for their opinion. The replies 
received from the Government disclosed a wide divergence 
of views. In view of the criticisms received, the Govern¬ 
ment of India did not proceed further with the draft Bill. 

9. We have examined the articles in schedule II in the 
light of the suggestions received by us from numerous wit¬ 
nesses and the conclusions of the Civil Justice Committee. 
Our conclusions and recommendations with respect to each 
article are given below: 

10. Articles 1, 2 and 3: These articles relate to suits 
concerning acts done or purporting to have Deen aone oy 
or by oftler of the Government or pursuant to an order of 
a court or by any Government officer in his official capacity 
and the like. These suits are of a special category and 
cannot be tried under the small cause court procedure. 

11. Article 4: This article relates to suits for possession 
of immovable property or for the recovery of an interest 
in such property. The Civil Justice Committee observed 
that this article should be amended so as to enable a small 
cause court (which under article 8 can entertain a suit for 
house rent) to try and decide ejectment suits as even in 
this category of suits there will be some where title to the 
property is not denied. (Chapter VII of the Presidency 
Small Cause Courts Act also provides for issue of summons 
against a person in occupation of property without leave 
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and for orders directing him to give possession thereof to 
the applicant.) There is, therefore, no reason why a small 
cause court outside the Presidency towns should not be 
entrusted with powers to decide suits for ejectment based 
on written leases where the term has expired and which 
do not fall under any special or local law. In the draft Bill 
of 1926 the Government of India accepted this recommen¬ 
dation and sought to confer upon the court of small causes 
powers to try suits for ejectment where:— 

(a) the property has been let under a lease made 
by a written instrument and, 

(b) the court of small causes would be competept 
to take cognizance of a suit for the rent of the property 
and, 

(c) the only issue arising for decision is as to 
whether the lease is determined by efflux of time limited 
thereby. 

The proposed amendment evoked favourable response 
from a majority of the Judges of the various High Courts. 

The amendment, however, was dropped with the rest of 
the Bill. Subsequently, in Bombay, article 4 was amended 
on the above lines by Bombay Act VI of 1930. By a subse¬ 
quent amendment in 1932 the small cause Courts’ jurisdic¬ 
tion was extended to suits for ejectment where the property 
had been let under an oral lease as well. Further, in recent 
years, suits for ejectment arising under the Rent Control 
Acts are in certain States triable by courts of small causes. 

For instance, in Calcutta, all suits under the West Bengal 
Premises Rent Control Act of 1950 are cognizable by the 
Presidency Small Cause Courts Act. Similar jurisdiction 
is conferred in Bombay upon the Presidency and Provincial 
Courts of Small Causes by the Bombay Rent, Hotels and 
Lodging Houses Rates Control Act of 1947. As jurisdiction 
of this kind has been satisfactorily exercised by small cause 
courts in at least two States, we recommend an amendment 
of article 4 on the lines of the Bombay Amendments of 
1930 and 1932. 

12. Article 5: A suit for partition of immovable property Article 5 . 
cannot obviously be entertained by a small cause court. 

13. Article 6 : The Bill of 1926 also sought to incorporate Article 6 . 

the Civil Justice Committee’s recommendation for amend- Mortgage 
ing article 6 by adding the following: suits - 

“But not including any suit by a simple mortgagee 
as defined in clause (b) of section 58 of the Transfer of 
Property Act, 1882, where— 

(a) the property mortgaged is free of all other 
encumbrances, and 

(b) the only issue arising for decision is as to 
the amount, if any, due on the mortgage, 
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with the further proviso that only a 1 preliminary 
decree shall be passed by a small cause court.” 

The Civil Justice Committee said: “It may be difficult 
sometimes for the plaintiff when he files the plaint to find 
out whether the suit is going to be contested or what the 
defence will be and this might cause confusion and incon¬ 
venience in the actual working of the rule suggested. 
Similar difficulties, however, do exist in cases in which the 
plaintiff’s title is in question and resort has to be had to 
section 23 of the Act. But they do not prevent a large 
number of suits being tried on the small cause side in which 
the defendant raises incidentally a question relating to title 
to immovable property or an interest therein. A similar 
proviso might be devised to meet the case of mortgages. 
No doubt some defendants may put in frivolous pleas in 
order to oust the jurisdiction of the small cause court. But 
the Court has power to reject any plea which is not bona- 
fide and is put forward simply to oust jurisdiction and such 
power is often exercised in cases in which unnecessary 
declarations or taking of accounts are prayed for. The 
advantage of the inclusion of simple mortgage suits of the 
kind described in small causes is that a large number of 
suits now held up for a long time as ordinary suits will be 
speedily and finally disposed of on the small cause side.” 1 

In making these observations the Committee does not 
seem to have taken into account the difficulties that might 
result if at a later date subsequent encumbrances were 
brought to light. Under the proposed amendment, the 
existence of another encumbrance, prior or subsequent, 
known or unknown, would bar that court’s jurisdiction, 
and the decree of the small cause court would be a nullity 
if subsequent encumbrances came to light. 

, Further, the inclusion of the condition in clause (a) 
would lead to other difficulties such as creating a jurisdic¬ 
tion which depended for its exercise upon the defendant’s 
plea in his written statement and it was neither fair nor 
convenient to the parties to let one court pass a preliminary 
decree and another court deal with the matter at the stage 
of the final decree. 

One possible solution of the difficulty which may arise 
in consequence of the existence of other encumbrances is to 
confer upon a small cause court, jurisdiction to try all suits 
on a simple mortgage, provided the only issue for decision 
relates to the amount. But even in such cases difficult 
questions not suitable for trial by a small cause court, such 
as priorities and the validity of the mortgage may arise, if 
there are other encumbrances. 
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14. Having regard to these considerations, we agree with Amendment 
the view then expressed by the Government of India that £° e esira ~ 
the proposed amendment was a dangerous innovation and 

the best course would be to drop It. 

15 . Article 7: This relates to suits for the assessment, en- Article 7. 
hancement, abatement or apportionment of rent of 
immovable property. The determination of issues in such 

cases requires the examination of evidence in a more 
elaborate manner than under the summary procedure. This 
article must, therefore, remain. 

16. Article 8: This article relates to suits for the recovery Article 8. 
of rent, other than house rent, unless the judge of the small Suits for 
cause court has been expressly invested by the State Gov- rent - 
ernment with authority to exercise jurisdiction in respect 
thereto. It will be seen that the article itself empowers the 

State Government to invest a court of small causes with 
jurisdiction in this regard. The Civil Justice Committee 
recommended 1 that the State Governments should more 
freely exercise this power and more rent suits should be 
disposed of on the small cause side. A suit for recovery of 
rent which presupposes a contract stipulating payment of 
rent is nothing more than a money claim and should, on 
general principles, be brought within the jurisdiction of the 
small cause court. It may be noted that in Madras all 
subordinate judges and district munsifs have been invested 
with authority to try under the small cause jurisdiction of 
their courts all suits for recovery of rent. This article may 
be omitted. 

17. Articles 9 to 12: From the very nature of the suits Articles 9 to 
mentioned in these articles, it is abundantly clear that they I2> 
cannot be omitted. 

18. Articles 13 and 38: These articles relate respectively Articles 13 
to suits to enforce payment of allowances or fees called and 38 . 
‘malikana’ and ‘hakk’, or of cesses or other dues when the SuitsJFor 
cesses or dues are payable to a person by reason of his ^* es n 
interest in immovable property or in a hereditary office or 

in a shrine or other religious institution and suits relating 
to maintenance. The Government of India accepted the 
Civil Justice Committee’s recommendation that the article 
should be so amended as to exclude therefrom suits where 
the right is based on a contract and reduced to writing. The 
proposal also received considerable support from the High 
Courts and the State Governments. The suits covered by 
these two articles are generally claims for money and within 
the limits stated above, the powers of the smali cause court 
can be safely extended in relation to these two articles. 

19 . Article 14: It relates to cases where a land acquisition Article 14. 
officer has paid the compensation to a person other than the 
claimant. A suit of this description would involve a 
determination of title to Immovable property and would 


1 Report, page 99, para 4. 
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naturally be outside the jurisdiction of the court of small- 
causes. This article must remain. 

20. Articles 15 to 17: The nature of the suits mentioned 
in these articles is such that they cannot be omitted. 

21. Article 18: This article refers to suits relating to a 
trust including a suit to make good out of the general estate 
of a deceased trustee the loss occasioned by a breach of trust 
and a suit by a co-trustee to enforce against the estate of 
a deceased trustee the claim for contribution. In 1926, the 
Government of India, accepting the recommendation of the 
Civil Justice Committee, sought to amend this article by 
substituting the words “to enforce an express trust” in place 
of the words “relating to a trust”. The corresponding words 
in the Presidency Small Cause Courts Act [section 19 (k)] 
are also “suits to enforce a trust”. The Committee proposed 
substitution of those words for the words “relating to a 
trust”. It said: “The words ‘relating to a trust’ mean 
literally ‘standing in some relation to; having bearing on or 
concern with; pertaining to; referring to a trust’, but they 
could not have been intended to be construed in this wide 
sense. These words have given room for a number of 
decisions of High Courts regarding their interpretation. 
The corresponding words in the Presidency Small Cause 
Courts Act are ‘suits to enforce a trust’. Those words may 
be substituted for ‘relating to a trust’ in Article 18, to avoid 
ambiguity and to confine the article to cases where the terms 
of a trust form the real subject matter in dispute. * * * 
Again, it should be made clear that the article applies only 
to express trusts. A number of cases could be conceived 
where some sort of relationship of trustee and cestui que 
trust exist and it would waste the time of the ordinary 
courts to make them attend to disputes arising out of such 
relationship in suits really of a small cause nature. So it is 
necessary to make the language plain and certain.” 1 

22. In other words, even if the claim in the suit was a 
simple claim for recovery of money, if it had any bearing 
on or was concerned with or pertained to a trust whether 
express, implied or resulting, it came under this article. 
For example, a suit by an ex-trustee against the present 
trustee for recovery of money paid by the former on 
account of the trust was held to be a suit relating to a 
trust and therefore not cognizable by a court of small 
causes 2 . However, the Rankin Committee’s proposals to 
confine the article to suits to enforce express trusts are 
open to a further objection that suits relating to implied 
or resulting trusts may be as difficult or complicated as 
suits to enforce express trusts. It is, therefore, no less 
desirable to exclude suits to enforce implied or resulting 
trusts as it is to exclude those to enforce express trusts. 
The article should, therefore, be amended simply by 
substituting “to enforce a trust” for the words “relating to 

'Report, page 100, para 5. 
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a trust” as has been done in Bombay by the Amending 
Act of 1930. 

23. Article 19 : The nature of the suit mentioned in it Article 19 
makes it unsuitable to be dealt with summarily. 

24. Articles 20 and 21: In regard to these articles, the 2 ° 

Civil Justice Committee recommended that the scope 
thereof should be confined to immovable property. This 
proposal did not meet with much opposition in 1926 and 

has been given effect to in Bombay by Act VI of 1930. 

Such an amendment may be made in all the States. 

25. Articles 22, 23 and 24: The suits dealt with by these ^^ Ies 22 
articles are obviously unsuitable to be disposed of in a 
summary manner. 

26. Article 25: This article relates to a suit upon a 
foreign judgment. The Civil Justice Committee recom- judgment, 
mended that such a suit should be made cognizable by a 

court of small causes. “If the suit were brought on the 
original cause of action it would be a small cause suit and 
the court would be competent to decide pleas of res 
judicata relating to the claim; that is to say, if the defen¬ 
dant pleads a foreign judgment in his favour against the 
plaintiff as res judicata in a suit on the original cause of 
action in the small cause court, thdt court has to and is 
now competent to consider its validity. It is therefore 
not apparent why a person who has a foreign judgment 
in his favour should not institute a suit based on it as 
plaintiff on the small cause side. * * * A small cause 
judge who has to decide as many questions of law on the 
small cause side as he does on the ordinary side might 
well be trusted to deal with the questions of law which 
arise for decision in enforcing a judgment of a foreign 
court 1 .” 

By the proposed amendment of 1926, effect was sought 
to be given to this recommendation by amending the 
article in the following manner: 

“A suit upon a foreign judgment (as defined in 
the Code of Civil Procedure) unless the judge of the 
court of small causes has been expressly invested by 
the local Government with authority to exercise 
jurisdiction in such suits.” 

Several of the High Courts were agreeable to this 
proposal which seems free from objection. We recom¬ 
mend the orpmission of this article, 

27. This article excludes suits under section 73, sub-Article 26 - 
section (2) of the Code of Civil Procedure from the pur¬ 
view of courts of small causes. These are suits to compel 
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a refund of all or any of the assets liable to be rateably 
distributed but which are paid to a person not entitled to 
receive the same. Before the enactment of this article, 
suits under section 73 (old section 295) were cognizable by 
a court of small causes. Such a suit is virtually a suit for 
money had and received and there is no reason why it 
should be excluded from the small cause court’s jurisdic¬ 
tion. The Civil Justice Committee recommended the 
omission of this article and restoration of the law to what 
it was before the article was enacted. We agree with the 
recommendation. 

28. Articles 27, 28, 29 and 30: The suits mentioned in 
these articles are obviously unsuitable for summary dis¬ 
posal and should, therefore, remain. 

29 . Article 31: The Civil Justice Committee recom¬ 
mended that a suit relating to mesne profits should be 
made cognizable by a court of small causes. All High 
Courts except two were willing to accept the proposal. 
The only doubt that arose was whether a suit for mesne 
profits really stood excluded by this article. The suggested 
amendment was to enlarge the small cause courts’ juris¬ 
diction by adding the words “but not including a suit for 
mesne profits”. This amendment has been made in 
Bombay and may be .made elsewhare also. 

30. Articles 32, 33 and 34: The suits dealt with by these 
articles cannot obviously be disposed of in a summary 
manner. The articles must, therefore, remain. 

31. Articles 35 (ii) and 43 -A : These articles were added 
by the amending Act VI of 1914. The Civil Justice Com¬ 
mittee recommended deletion of both these articles. 
Article 35 (ii) relates to a suit for compensation for an 
act which is or. save for the provisions of Chapter IV of 
the Indian Penal Code, would be an offence punishable 
under Chapter VII of the said Code. Article 43-A covers 
suits for recovery of property obtained by an act which 
is or, save for the provisions of Chapter IV of the Indian 
Penal Code, would be an offence punishable under Chapter 
XVII of the said Code. The Committee pointed out that 
many trumpery suits such as those for pan leaves cut and 
carried away by a trespasser or for the conversion of a 
few measures of paddy were tried on the original side 
because technically the act charged amounted to an offence 
under the Indian Penal Code. They were intended to 
provide that suits against public servants relating to their 
acts which might technically constitute criminal offences 
should not be heard by courts of summary jurisdiction 
although, in form, they may be merely for recovery of 
damages. The Government of India thought that the 
Committee’s reasons for deletion of these articles were 
not convincing and the proposal was not accepted. The 
effect of such an amendment would be that suits which 
involved a criminal accusation against the defendant 
would become cognizable by a small cause court. To allow 
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such suits to be tried under summary procedure without 
a right of evidence would be unsatisfactory, as it would 
deprive the defendant of the opportunity to clear his 
character by an appeal from an adverse decree. It was 
on considerations such as these that the two articles were 
added to the schedule at the instance of some of the 
Provincial Governments. They should, in our opinion, be 
left untouched. 

32. Articles 36, 37, 38, 39, 40 and 41: The suits dealt with Articles 36 
by these articles cannot obviously be disposed of sum - t0 4 1, 
marily. The articles must therefore remain. 

33 . Article 42: This article contemplates a suit by one Article 42. 
of the several co-mortgagors of immovable property for fontribu - 1 
contribution in respect of money paid by him for redem- t i OI1 . n 
ption of the mortgaged property. This may be in essence 

a claim for money but in view of the complex defences 
that might be set up it is desirable that such suits should 
be tried by regular courts. 

34 . Article 43: Suits mentioned in this article are Article 43. 
obviously not suitable for summary disposal. The article 

must, therefore, remain. 

35 . The presidency small cause courts constituted under Presidency 
Act XV of 1882 consist of a chief judge and as many other smal * cause 
judges as the State Government may appoint and the local courts - 
limits of their jurisdiction are co-terminus with those of 

the High Courts in the exercise of their ordinary original 
civil jurisdiction. These courts have jurisdiction to try Their 
all suits of a civil nature when the amount or value thereof jurisdiction, 
does not exceed Rs. 2000 except the categories of suits 
specified in section 19 of the Presidency Small Cause 
Courts Act of 1882. In suits upto Rs. 1000 these courts 
have exclusive jurisdiction but above Rs. 1000 they exer¬ 
cise concurrent jurisdiction with the High Court in 
Calcutta and with the city civil court in Madras. Under 
section 21 of the Act, the plaintiff has an option to institute 
in the High Court a suit the amount or value of the subject 
matter whereof exceeds Rs. 1000. Further, under section 
39, the defendant has a statutory right to have his case 
transferred to the High Court, or in Madras to the city 
civil court, subject to such terms as to security for costs 
etc. as the court may direct arid, unless in the opinion of 
the judge, the application has been made solely for the 
purpose of delay, the defendant shall be entitled to such 
order of transfer as of right. 

36. Commenting on the working of these provisions, Criticism of 
the Civil Justice Committee found that in a great majority concurrent 
of cases the defendant’s purpose in making such applica- jurisdiction, 
tions for transfer was to cause delay. Although only a 

very small number of cases was actually found to have 
been transferred under section 39 to the High Court, the 
Committee did not recommend the repeal of the said 
122 M. of Law — 19 . 
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section, but contented itself with suggesting a strict inter¬ 
pretation of the section. We have not been able to obtain 
the exact figures of cases of this type filed in the High 
Court at the option of the plaintiff or transferred to the 
High Court on the application of the defendant. Even as 
far back as 1925 the Civil Justice Committee found that 
the number of such cases could not be very large; nor 
have we been able to get any information to the contrary. 
But, whatever be the figures, we are unable to see any- 
justification for the continuance of this system of giving 
concurrent jurisdiction to the High Court or the City Civil 
Court in petty cases of small value. In Bombay the 'High 
Court’s concurrent jurisdiction in this type of cases has 
been abolished and no complaint on that score was made 
before us. We recommend a similar change elsewhere. 

37. There is no right to revision against a judgment of 
the Presidency Small Cause Court on the lines of section 
25 of the Provincial Small Cause Courts Act. However, 
section 38 of the Presidency Small Cause Court Act confers 
upon a party the right to apply to the court itself for a 
new trial in all contested suits within eight days from the 
date of the decree or order in the suit. The section 
empowers the court on such application either to order a 
new trial or to alter, set aside or reverse a decree or order 
upon such terms as it thinks reasonable. At one time it 
was thought that the section was intended to confer 
upon the small cause court the jurisdiction of a court of 
appeal on fact as well as law; but it is now settled that 
section 38 was not intended to confer a general right of 
appeal. The powers under it are revisional in character 
though not limited to the particular matters mentioned in 
section 115 of the Civil Procedure Code. Applications 
under this section are heard by what is called the “full 
court” which in Calcutta and Madras includes the chief 
judge and one or two other judges including the trial judge 
whereas in Bombay it is constituted by the chief judge 
and at least two other judges but excluding the trial 
judge 1 . One of the criticisms of the full trial procedure 
is directed against the inclusion of the trial judge while 
constituting the full court. Before the Civil Justice Com¬ 
mittee the practice of including the trial judge was sought 
to be defended on the ground that a small cause court is 
not a court of record, the judge’s notes are seldom full 
and exhaustive and therefore his presence on the full 
bench is “a check’ against unwarranted statements as to 
the happenings in the court below. In his absence there 
will always be a tendency amongst the pleaders to fill up 
gaps in evidence as judge’s notes are not full and also to 
give a different colour as to the manner in which evidence 
was given”. The Committee thought that the evils of this 


1 We were informed by the Chief Judge, Presidency Small Cause Court, 
Bombay, that even the chief judge does not sit in the full court if he has been the 
trial judge. 
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practice were largely exaggerated and they were not con¬ 
vinced that what was done in Bombay could not be tried 
in Calcutta or in Madras. “Any court exercising appellate 
powers has itself to blame if it relies on inaccurate state¬ 
ments as to what happened in the court below. The trial 
court may well be expected to take a reasonable note of 
■evidence or of arguments in a really contested matter. As 
the members of the bench are familiar with the trial work, 

■doing it every day themselves, we think that these 
objections should not count for much. The present 
arrangements in Calcutta and Madras should be made to 
conform to the Bombay practice 1 .”. This criticism was 
echoed by some practitioners in the small causes court in 
Calcutta on the ground that the trial judge would be 
inclined to support his own decision. We are inclined to 
agree with the views of the Rankin Committee on the 
point. 

38. But, in our opinion, there is another and a more 
fundamental objection to the new trial procedure. While 
there is no corresponding provision in the Provincial Small 
Cause Courts Act, the right to apply for a new trial under . 
section 38 of the Presidency Act subsists simultaneously JotheriSht 
with the right to invoke the High Court’s revisional juris¬ 
diction under section 115 of the Code of Civil Procedure. 

39. Therefore, inasmuch as a decision of the full court Abolition 
under section 38 is revisable by the High Court under re “T' ) 
section 115 of the Civil Procedure Code, it merely permits m e 
an intermediate proceeding which might unnecessarily 
prolong the proceedings in the trial court. We think that 

the procedure should be unified by abolition of the new 
trial procedure in the presidency courts and by providing 
a right of revision to the High Courts analogous to that 
under section 25 of the Provincial Small Cause Courts Act. 

The proposal to enlarge the revisional jurisdiction on the 
analogy of section 25 has received the support of the West 
Bengal Judicial Reforms , Committee: — 

“We are unanimously of opinion that a section 
analogous to section 25 of the Provincial Small Cause 
Court Act should be included in the Presidency Small 
Cause Court Act. At present decrees or orders of the 
Presidency Small Cause Court can only be challenged 
in the High Court by way of revision under section 115 
of the Code of Civil Procedure. That section gives 
the High Court a right to interfere only where 
questions of jurisdiction are involved or where 
illegality or irregularity in the exercise of such juris¬ 
diction is established. The right of the High Court 
to interfere is, therefore, very strictly limited, whereas 
under section 25 of the Provincial Small Cause Court 
Act the High Court may interfere by way of revision 
not only in cases covered by section 115 of the Code of 

__ Civil Proce d ure but also where a decree or order of a 

1 Report, pages 296 and 297, para 5. 
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Provincial Small Cause Court appears contrary to 
law. Judges of the Presidency Small Cause Court are 
now recruited from the Provincial Judicial Service as; 
they are in the case of Provincial Small Cause Courts- 
and there appears at the present time to be no reason 
whatsoever why decrees or orders from both classes of 
Small Cause Courts should not be subject to the same- 
form of revision. The form of revision provided in 
section 25 of the Provincial Small Cause Court Act is 
wider and more satisfactory and, therefore, we recom¬ 
mend that such form should be substituted for revision 
under section 115 of the Code of Civil Procedure 
which is now applicable to decrees and orders of the 
Presidency Small Cause Court. This can be done by 
the inclusion of a section in the Presidency Small 
Cause Court Act similar in terms to that of section. 25- 
of the Provincial Small Cause Court Act. 

“We are further unanimously of opinion that 
section 38 of the Presidency Small Cause Court Act 
no longer serves any useful purpose and should be 
repealed. The procedure of questioning a decree or 
order of a Small Cause Court Judge before a Full 
Bench of the Small Cause Court rarely ends in an 
authoritative or final decision and unnecessarily pro¬ 
longs litigation. A decision by the High Court by way 
of revision without the intervention of a Full Bench 
is preferable and speedier and would result in a 
decision carrying greater weight and would have the 
further advantage of being a final decision. Small 
Cause Court procedure is applicable only to disputes 
of small valuation and is intended to be speedy.. 
Abolition of the Full Bench procedure would greatly 
assist the attainment of this latter object 1 .” 

We are in complete agreement with the West Bengal 
Committee’s view that a section analogous to section 25 
of the Provincial Small Cause Courts Act should be in¬ 
corporated into the Presidency Act and section 38 
repealed, although this might mean some increase in the 
work of the High Courts. 

40. As we have pointed out, the maximum small cause- 
powers of the presidency courts are upto Rs. 2000. In 
Bombay, however, by a recent amendment the pecuniary 
jurisdiction of the presidency small causes court has been 
raised to Rs. 3000. In addition to the ordinary civil suits 
cognizable by courts of small causes, courts in all the three 
presidency towns have been given jurisdiction to try suits 
arising under certain special Acts, such as, the Bombay- 
Rent, Hotels and Lodging House Rates Control Act of 1947, 
in Bombay, the West Bengal Premises Rent Control Act 
of 1950, the Thika Tenancy Act of 1949 in Calcutta and 


1 Report, p. 27 
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municipal assessment cases in Madras. In Bombay, the 
Presidency Small Cause Court is also the appellate 
authority under the Payment of Wages Act. Besides, the 
chief judge is the special judge in certain municipal 
matters. The volume of work in these courts has increased 
considerably in recent years and the chief judges of the 
presidency small cause courts in both Calcutta and Bombay 
were against any further extension of the Court’s juris¬ 
diction. We would, therefore, leave it to the High Courts 
concerned to determine whether any further increase in 
the pecuniary jurisdiction is desirable. 

41 . We have not received suggestions frorti any res- Extension 
ponsible bodies or persons for the enlargement of the °/ 0 , “ ns 1C ' 
presidency courts’ powers by amending section 19 so as to 

bring a wider class of cases within the court’s jurisdiction. 

The items in section 19 correspond to those in schedule II 
of the Provincial Small Cause Courts Act. Except a slight 
alteration of clause (s) of section 19 relating to suits under 
Order XXI, Rule 6 of the Civil Procedure Code and suits 
to set aside attachment of immovable property, the Civil 
Justice Committee did not make any other suggestions 
for amending this section. We would, however, recom- Amendment 
mend an amendment of section 19 on the lines which we “ section 
have suggested in reference to schedule II to the Provincial 
Small Cause Courts Act. 

42. Suggestions have been made to us by some of the 
witnesses and also in replies to our Questionnaire that presidency 
instead of having two separate enactments for the presi- towns and 
■dency towns and the mofussil small causes courts, there in £ he 
should be a single unified law applicable to both the areas. mofussU - 
The main object of the courts of small causes is to render 

cheap and speedy justice in claims of small value. From 
this point of view both the Acts are identical in principle, 
the differences being only as to certain procedural details. 

43. There are certain additional provisions in the Additional 
Presidency Act relating to what is known as new trial fn°tfie 0ns 
procedure by a full court; procedure for recovery of Presidency 
immovable property and distress warrants for speedy Act. 
recovery of arrears of rent of houses or premises is also 

laid down. We have already suggested a partial unifica¬ 
tion of the procedure by recommending the abolition of 
the procedure relating to a new trial and the conferment 
of a right of revision analogous to that given by the Pro¬ 
vincial Small Cause Courts Act. 

44. Chapter VII of the Presidency Act deals with reco- Rightj to 
.very of possession of immovable property. These provi- F ecover 

sions are intended to enable a person to obtain quick p™^°rty 6 
delivery of possession of premises which are in the ** 
possession of a tenant or another person by permission and 
where such tenancy or permission has determined or has 
been withdrawn, under section 41 of the Act, a person 
entitled to the possession of such property can make an 
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application to the small causes court for a summons against 
the occupant calling upon him to show cause wny he 
should not be compelled to deliver the property. On the 
default of the occupant to comply with the summons, the 
applicant is entitled to an order addressed to a bailiff of 
the court directing him to give possession of the property,, 
if the court is satisfied that the applicant is entitled to 
apply under section 41. Under section 46, when the- 
applicant is not at the time of applying for any such order 
entitled to possession of such property, the application 
itself is deemed to be an act of trespass committed by the 
applicant against the occupant even though possession was. 
not taken thereunder. Section 47 provides that if the- 
occupant binds himself to institute a suit in the High 
Court against the applicant for compensation for trespass, 
and to pay all costs for such suit in case he does not pro¬ 
secute the same or in case the judgment is given in favour 
of the applicant the proceedings are stayed by the small 
cause court until such suit is disposed of. In short, there¬ 
fore, the Act provides a quick and cheap remedy for 
recovery, of possession of small tenements in large towns 
without compelling the applicant to resort to the long and 
tortuous procedure of a civil suit and execution proceedings 
and throws the burden of filing the suit upon the person 
who is alleged to be in unauthorised occupation of the 
same. The utility of such provisions in large thickly 
populated industrial and commercial cities is too obvious 
to need any emphasis. The only question is whether 
similar provisions cannot be made for the mofussil also. 
In recent years other towns like Delhi, Ahmedabad,. 
Kanpur etc., have grown phenomenally in population and 
the problems of housing and need for small tenements of 
moderate rent is no less acute in these places than in the 
presidency towns. We accordingly feel that such a pro¬ 
cedure may well be extended with advantage at least to 
big towns in the mofussil. We would suggest that a 
provision may be added in the Provincial Small Cause 
Courts Act empowering Government to extend the pro¬ 
cedure under Chapter VII of the Presidency Act to such 
selected local areas outside the presidency towns as it may 
think fit. 

45. Our conclusions regarding the extension of the 
procedure of distress warrants in Chapter VIII of the 
Presidency Act are also similar. This chapter which 
contains sections 50 to 67 of the Act lays down the pro¬ 
cedure for recovery of arrears of rent of any house or 
premises without instituting a suit in-that behalf. Section 
53 enables a person claiming to be entitled to such arrears 
of rent to apply to a judge of the small cause court for a 
distress warrant under section 56 for the purpose of.seizure 
of any property liable to be seized. We are douBtful of 
the utility and wisdom of the extension of such procedure 
to rural areas but we think that the provisions could be 



295 


extended with advantage to large urban and industrial 
areas in the manner indicated above. 

46. Having regard to what has been stated above, we 

take the view that it would be advantageous to combine ac ts re- 
the two Acts, which in substance embody similar and in a commended, 
large number of cases identical provisions, into one statute. 

The operation of particular provisions suitable to be 
applied only to presidency towns may be confined in their 
operation to them by specific provisions to that effect in 
the particular sections. 

47. We may summarise our recommendations on courts Summary of 

of small causes as follows:— mendations. 

(1) The small cause jurisdiction of subordinate 
or senior judges should be increased to Rs. 2,000 and 
of junior judges or munsifs to Rs. 500. 

(2) Taking into account local conditions, the 
High Coyrts should increase the small cause powers of 
different judicial officers up to this limit. 

(3) Article 4 of the Provincial Small Cause Courts 
Act should be amended on the lines of the Bombay 
amendments of 1930 and 1932. 

(4) Article 8 of the Provincial Small Cause Courts 
Act should be deleted. 

(5) Articles 13 and 38 of the said Act should be 
amended so as to permit such suits to be tried by a 
court of small causes when the right is based on a 
contract reduced to writing. 

(6) Article 18 of the Provincial Small Cause 
Courts Act should be amended so as to substitute the 
yyords “to enforce a trust” for the words “relating to 
a trust.” 

(7) The scope' of articles 20 and 21 should be 
confined to immovable property. 

(8) Article 25 should be deleted. 

(9) Article 26 should be repealed. 

(10) Article 31 should be amended by adding the 
words “but not including a suit for mesne profits”. 

(11) The concurrent jurisdiction of the High 
Court or the city civil court in matters triable by the 
presidency small causes courts should be abolished. 

(12) The provisions relating to a new trial con¬ 
tained in section. 38 of the Presidency Small Cause 
Court Act should be repealed. 

(13) A right of revision analogous to that con¬ 
ferred by section 25 of the Provincial Small Cause 
Court Act should be conferred against the decisions of' 
the Presidency Small Causes Court. 
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(14) Section 19 of the Presidency Small Cause 
Courts Act should be amended on the lines suggested 
by us for the amendment of Schedule II to the Pro¬ 
vincial Small Cause Courts Act. 

(15) Tfie provisions relating to the recovery of 
possession of immovable property contained in Chapter 
VII of the Presidency Small Cause Courts Act should 
be added to the Provincial Small Cause Courts Act 
and the State Governments empowered to apply the 
provisions of the chapter to suitable areas within the 
State. 

(16) Similar steps should be taken with regard to 
the procedure for distress contained in Chapter VIII 
of the Presidency Act. 

(17) It would be advantageous to combine the 
Provincial and the Presidency Small Cause Act into 
one enactment. 



14.—TRIAL OF SUITS 

1. Order VI of the Code of Civil Procedure has enacted Pleadings, 
in India broadly the main rules of pleadings followed in 
England. - “The whole object of pleadings” says Jessel, 

M. R., “is to bring the parties to an issue, and the meaning 
of the rules” (relating to pleading) “was to prevent the 
issue being enlarged, which would prevent either party 
from knowing when the cause came on for trial, what the 
real point to be discussed and decided was. In fact, the 
whole meaning of the system is to narrow the parties to 
definite issues, and thereby to diminish expense and delay, 
especially as regards the amount of testimony required on 
either side at the hearing.” 1 

2. In the civil courts in India, oral pleadings are un- Orat pleod- 
known. The soviet law provides for them only in cases 

of labour disputes. The Japanese Civil Procedure Code 
(Chapter IV, Section 1, art. 25) speaks of an oral debate 
in court, a written record being kept of the same. Such 
oral proceedings may be useful in petty cases but in 
order to confine the claim and the defence to their proper 
ambit, it is desirable to have them in writing. In our 
questionnaire we invited views whether in certain types 
of cases, whether pleadings could be dispensed with alto¬ 
gether. The idea has, however, received no support and 
on a careful consideration, its adoption does not seem to us 
to be advisable. 

3. The rules of pleadings enacted in Orders VI, VII and 
VIII of the Civil Procedure Code have been found to be 
adequate. The fundamental rule set out in Rule 2 of 
Order VI requires (a) that every pleading must be a 
statement of fact but not of law,, (b) that it must state 
only the material facts, (c) that it must state only the facts 
on which party relies for his claim or defence but not the 
evidence by which they, are to be proved and (d) that it 
must state such facts in a concise form. These rules have 
existed since the earlier Codes of the last century, yet 
lengthy and confused pleadings setting out numerous 
•evidentiary facts, persist to this day. In the courts in the 
mofussil, more particularly in the sub-divisional courts, no 
attempt is made to comply with these rules. Pleadings 
are generally prolix, argumentative and full of irrelevant 
matter. The averments lack precision and clarity. Very 
often material facts are omitted and immaterial and 
irrelevant facts and even the evidence are set out and 
repeated at length. In the written statements ail 
possible defences, whether they arise or not, are taken. 

1 Thorp vs. Holdsworth (1876) 3 Ch. D. 637 at p. 639. 
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It is not uncommon to find in these pleadings frivolous- 
contentions such as “the suit is not maintainable in its 
present form” or that “the suit is time-barred” or that 
“the suit is bad for multifariousness”; but no indication 
is given as to why the suit is not maintainable or how it 
is time-barred or multifarious. It is customary to deny 
every allegation made in the plaint including obviously 
true and undeniable statements of fact. With pleadings 
drafted in this manner, it is not surprising that very 
often the real question in controversy is obscured, the 
issues are needjessly enlarged and clouded, the trial 
lengthened, unnecessary costs incurred and the whole 
object of providing for pleadings is defeated. 

4. This is a matter over which the courts can exercise 
very 'limited control. The powers of the presiding officers 
to deal with unsatisfactory pleadings are very restricted. 
Under Rule 16, Order VI, the court has the power at 
any stage of the proceeding to order to be struck out or 
amended any matter in any pleading which may be 
unnecessary or scandalous or which may tend to prejudice, 
embarrass or delay a fair trial of the suit. A presiding 
officer rarely attempts to exercise suo motu even this 
limited power. “If he endeavours to perform this duty 
few make the attempt he is frequently represented as 
dictating to counsel how they should frame their cases.” 1 
Preoccupied with other duties, the presiding officer has 
little time for examining the pleadings at the earlier stages 
of the proceedings. Very often, he looks into them only 
at the stage of framing the issues, and not even then, 
particularly if he has acquired the widespread habit of 
accepting without question, the draft issues prepared by 
the advocates. The real remedy lies in our view in a 
proper training at the Bar. The art of drafting pleadings 
can be acquired only by an assiduous study of the rules 
*md diligent practice. The Civil Justice Committee 
observed, 2 “that the first requisite was to train pleaders to 
draft, and that this training will be assisted appreciably 
by the preparation of works on pleadings in India on the 
lines of Bullen and Leake.” Books containing detailed 
instructions for drawing pleadings and model forms are 
now available in India. ’ The young practitioner should 
provide himself with a good book on the subject. A 
course of instruction on drawing of pleadings should also 
form part of the young lawyer’s professional training 
recommended by us elsewhere. Many practitioners in 
the mofussil allow pleadings to be drawn by irresponsible 
clerks, petition-writers or other lay persons who are not 
only deficient in the knowledge of law but lack general 
education. The profession must make a determined effort 
to put a stop to this practice. The practitioner will also 
greatly profit by studying and following drafts of pleadings 
drawn by senior lawyers. 

1 Civil lustice Committee Report, p 34. 

1 Ibid p. 34. 
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5. It was suggested by the Civil Justice Committee that 
a rule should be added to Order VI providing that the name 
of the draftsman must appear on the pleading and that 
the pleader who acts should be obliged to add a certificate 
that he has accepted the pleading and takes full responsi¬ 
bility for it. The proposal is similar to a rule obtaining in 
the United States under which, every pleading of a party 
represented by an attorney has to be signed by the attorney. 

The signature of the attorney constitutes a certificate by 
him that he has read the plea'ding; that to the best of his 
knowledge, information and belief there is good ground to 
support it; and that it is not interposed for delay 1 . We 
invited opinion on the question whether an advocate 
drawing the plaint should be required to certify that it is 
in accordance with the Code. The proposal did not receive 
much support. We do not think that such a provision will 
be useful. Rule 14 of Order VI does require the pleading 
to be signed by the party and his pleader, if any. The 
requirement of a certificate by the pleader that the pleading 
drawn by him is in accordance with the Code will not 
induce in the pleader a greater sense of responsibility. 

He would naturally look upon his own draft as answering 
the requirements of the Code. 

6. We would, however, suggest a change in the rule Verification, 
requiring verification of pleadings. Order VI Rule 15 
requires the verification of every pleading at the foot by the 

party or by one of the parties pleading or by some other 
person proved to the satisfaction of the court to be 
acquainted with the facts of the case. The person verifying 
has to specify by reference to the numbered paragraphs of 
the pleading what he verifies of his own knowledge and 
what he verifies upon information received and believed 
to be true. The verification though required to be signed 
by the person making it is not a statement on oath. The 
statements verified are not therefore evidence on which a 
decree can be passed if the defendant does not appear 2 . In 
ex parte cases or in cases where the defendant appears but 
does not defend the suit, the court is therefore required to 
take the formal evidence of the plaintiff before passing the 
decree. If the rule is amended by providing for the 
verification of pleadings to be made on oath, we think, it 
will result in saving the time of the courts in such matters. 
Verification on oath is required by the rules in force on the 
Original Side of the Madras High Court. 

7. We suggested in our Questionnaire the appointment Special f 

of a special officer of the rank of a civil or subordinate °ecdvLg° r 
/udge for the purpose of receiving, scrutinising and checking and check- 
the pleadings. The appointment of a special officer for the »ng plead- 
__ ings etc. 

1 See Rule II of the Rules of the Civil Procedure for the United States 
District Courts. 

* J. B. Ross & Co. vs. C.R. Scrivcn and others—I. L. R. 43 Calcutta, 
p. loot. 
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discharge of such functions for courts situated in the tehsil 
or taluka headquarters, may prove expensive as such 
officers might not have enough work. The appointment of 
an itinerant officer for the performance of these duties will 
also not be advisable because his other administrative duties 
and judicial work may be held up during his absence from 
headquarters. However, the proposal seems capable of 
being given effect to in places where there is a concentra¬ 
tion of several courts of different grades and jurisdiction. 
In order to discharge his functions effectively, the officer 
should have the power to make orders dismissing the suit 
or directing an amendment or the rejection of the 
pleadings. 

8. Considerable delays frequently occur at the stage of 
filing written statements in suits. It may be useful in this 
connection to review the provisions of the Code in regard 
to the filing of written statements. 

The Code does not provide for a summons on the 
defendant to file his written statement. The summons only 
directs him to appear either in person or by a duly 
instructed agent to answer all material questions relating 
to the suit. Order V, Rule 5 contemplates two kinds of 
summonses: one, for the settlement of issues and the other, 
for final disposal. Before issuing the summons, the court 
is expected to determine which of the two forms would be 
appropriate in the particular case, subject however, to the 
proviso that in a small cause case, the summons shall be for 
the final disposal of the suit. A summons for final disposal 
requires the defendant to be prepared to produce all the 
witnesses upon whose evidence and all the documents upon 
which he intends to rely in support of his defence. In a 
summons for settlement of issues the defendant is directed 
to produce on the date of appearance all documents upon 
which he intends to rely in support of his defence 1 . Order 
VIII deals with written statements. Rule 1 of that Order 
provide^ that the defendant may, and, if so required by the 
court, shall, at or before the first hearing or within such 
time as the court may permit, present a written statement 
of his defence. Thus, unless required by the court to do 
so, the defendant is not bound to present his defence in a 
written statement. In practice, however, the date of 
appearance mentioned in the summons has always been 
understood to be the date for filing the written statement. 
In small cause suits and suits of a very simple nature, if 
the defendant appears but is not ready with his written 
statement, the court sometimes records his statement in 
his defence before disposing of the case finally or settling 
issues. But generally, even though a date may be fixed for 
final disposal or for settlement of issues, written statements 
are seldom filed on the day fixed, the defendant asks for 
time to file it and time is granted. Thus although the Code 
contemplates the final disposal of a suit or the settlement 

1 See Civil Procedure Code, Appendix B, Form Nos. i & 2. 
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of issues, as the case , may be, on the date fixed, the court 
is not able to do either of these things in a large majority 
of cases. Even after the written statement has been filed 
the courts do not take the further step on the same day, but 
the suit is generally adjourned to a future date for the 
settlement of issues. 

9 . Delay on this account is to some extent unavoidable. Unavoidable 
In rural areas in particular, the parties are accustomed to dela y s - 
go to their pleader only on the day actually fixed for their 
appearance or on the previous evening. The defendant 
who may be an illiterate villager is not always ready with 
his defence. He requires time for giving instructions to 
his pleader for collecting documents and other incidental 
matters. An adjournment is in these circumstances 
granted as a matter of course. It may be a short or long 
adjournment depending upon the simplicity or complexity strictness 
of the dispute. However, once a reasonable time has been i n granting 
given to the defendant for filing the written statement, tim . 
there is no reason why he should not be compelled to file 
his written statement within the time allowed. Thereafter 
ordinarily no further time should be granted for the pur¬ 
pose. Unfortunately, a great deal of avoidable delay takes 
place at this stage. Rarely does the defendant file his 
written statement on the first iay of tearing or even on 
the subsequent day fixed foi it. It is true that the 
defendant should be allowed a reasonable time to put in 
his defence, but once such time has been given and the ^ agpur fi] ™^ 
defendant has not utilised it, there is no reason why the 0 f’ written, 
penal provisions in Order VIII, Rule 10 of the Code should statement, 
not be enforced. The former Nagpur High Court made a 
rule 1 providing, that if the presiding judge on directing 
registration of a plaint sees good grounds for requiring the 
defendant to file a written statement under Rule 1 of Order 
VIII, a note should be added to the summons issued to the 
defendant ordering him to file a written statement on or 
before the date fixed for the first hearing. If such a 
direction is given, the rules direct that the provisions of 
Rule 10 of Order VIII where they are applicable should 
be enforced against the party and in other cases substantial 
costs should be ordered to be paid. This seems to be in 
accord with Order VIII, Rule 1 under which a defendant 
is under an obligation to file a written statement only if 
so required by the court. Though the existing rule expects 
the court to determine whether the summons shall in the 
first instance be issued for settlement of issues or for final 
disposal, in practice the courts as a rule direct the former 
to be issued in title suits or suits of a complex nature, 
and the latter only in suits of a very simple nature 
including small cause suits. The Nagpur Rule would pro¬ 
bably be reduced in practice to the same formula so that 
in all cases where the summons is for the settlement of 


1 Rules and Orders (Civil) for the Civil Courts (1950), Chapter VIII, 
para 134. 
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issues, the court would require the defendant to file a 
written statement on the date of his appearance We were 
told by a former Chief Justice of the Nagpur High Court 
that this method had worked extremely well in Madhya 
Pradesh and ordinarily a written statement was filed on the 
day fixed for filing it. The Madras High Court has 
amended Rule 5 of Order V by providing for a third form 
of summons in addition to the summonses for final disposal 
and for settlement of issues. The summons requires the 
defendaiit to appear and state whether he contests or does 
not contest the claim. It directs him, if he contests the 
claim, to receive directions as to the date on which he has 
to file the written statement, the date of trial and other 
matters. It is not clear in what class of cases the court 
issues this third category of summons for receiving 
directions. 

10. Delays in filing written statements undoubtedly 
occur owing to the want of vigilance and supervision by 
the presiding officer over his ministerial staff. Many 
judicial officers are in the habit of leaving these preliminary 
matters to their sheristadars or bench clerks. The practice 
also leads to a good deal of petty corruption. The effective 
remedy for these delays is a strict attitude by courts in the 
matter of granting adjournments for filing written state¬ 
ments. “Until the courts make it understood that an order 
must be obeyed, there will not be great improvement in 
this or in many other matters, and it may be suggested with 
a certain confidence that, once a court lays down unmistak¬ 
ably that it will enforce an order that has been passed, 
there will be few instances in which the order is dis¬ 
regarded 1 .” 

11. We are of the view that the rule made by the former 
Nagpur High Court may usefully be adopted elsewhere so 
that if the summons is in the first instance for settlement 
of issues, the defendant should be directed to file a written 
statement on the date of his appearance. .The mere 
adoption of the rule will not, however, be enough. It 
will have to be strictly enforced. That should not cause 
any hardship. If it has been enforced with good results 
in Madhya Pradesh, there is no reason why it should not 
be equally capable of enforcement in the other States. It 
may perhaps be simpler to make an amendment in Form 
No. 2 in Schedule 1, Appendix B to the Civil Procedure 
Code which is the form of summons for settlement of issues 
by providing a direction to the defendant to file a written 
statement by a date which should be the date fixed for the 
settlement of issues and a notice to the defendant that if 
the written statement is not filed by that date, the matter 
may be dealt with ex parte. 


1 Civil Justice Committee Report, page 31 , para 9 . 
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12 . Having regard to the recommendation made earlier Written 
that a plaintiff should be required to verify the plaint on 
■oath, we think it is desirable that a similar requirement 

be imposed on the defendant in regard to the written state¬ 
ment filed by him. Such a course will have the advantage 
of preventing reckless denials of fact or irresponsible 
allegations being made by the defendant in his written 
statement. He would, if he chooses knowingly to make 
untrue denials or untrue statements of fact, expose him¬ 
self to the risk of being prosecuted. 

13. Long delays sometimes extending over a year occur Delays in 
at the stage of filing a written statement in suits in which filing writ - 
Government is a defendant. This occurs particularly in ^" nls stat by 
suits against a railway administration. Order XXVII, Rule Govem- 

5 of the Civil Procedure Code makes a special provision for ment. 
cases in which Governments have to answer plaints and 
empowers a court in fixing the day for the Government’s 
written statement to allow a reasonable time for necessary 
communication with the Government through the proper 
-channel and for the issue of instructions to the Govern¬ 
ment Pleader to appear and answer on behalf of the 
Government and to extend the time at its discretion. The 
Government is therefore entitled to special consideration 
and a reasonably longer time than the ordinary litigant. 

However, unreasonable and inordinate delays do occur 
because the Government Pleaders are unable to get prompt 
instructions from the Departments concerned to enable 
them to draft a defence. Once the court has in its discre¬ 
tion allowed sufficient time to Government, we are unable 
to see any justification for further extensions of time being 
granted to Government. Armed with their Law officers 
and Legal Departments, Governments ought to be able to 
file their defences within a reasonable time. It should 
therefore be the duty of the presiding officer to enforce the 
law with firmness in such cases if the reasonable time 
granted to Government has expired. In viaw of our 
recommendation that the provision in sectio* 80 of the 
Civil Procedure Code requiring notice to be given to 
Government of intended suits should be omitted, we are of 
the view, that Government should be given three months’ 
time to file its written statement. In Madras, the High 
Court has amended the Rule so as to provide for not less 
than three months’ time from the date of summons to be 
given to Government for filing its written statement. We 
recommend that Order XXVII, Rule 5 be amended on the 
lines of the Madras amendment. Such an amendment will 
strengthen the hands of the courts and the Government 
Pleaders and at the same time serve as a reminder to the 
Departments concerned of the necessity of giving prompt 
instructions to the Government Pleaders. 

Service of Process 

14 . The absence of a correct and an accepted address Registered 
of a party frequently causes delays in the service of the address, 
processes of the court. It is therefore desirable that 
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parties should, when filing their pleadings be required, 
to file a statement in the court giving their registered 
address. Such registered address should after it is filed, 
be deemed to be the address of the party for the purpose 
of the service of processes in the suit or in any appeal or 
revision petition or in respect of any decree or order therein 
made and for the purposes of execution. The address 
should be deemed to be the proper address of the party 
for a period of two years after the final determination of 
the cause or matter. The service of any process may be 
effected upon a party - at his registered address in like 
manner in all respects as though the part^ resided thereat. 
A provision to this effect has been added in Order VI of the 
Civil Procedure Code in West Bengal by adding a new 
rule, namely, Rule 14-A. We recommend the amend¬ 
ment of the Civil Procedure Code by the addition of such 
a Rule to Order VI. 

15. After the plaint has been examined and registered, 
the next step is the service of summons on the defendant 
to appear before the court. Rules have been made by all 
the High Courts to ensure prompt payment of process fees. 
Generally, the rule provides thatj process fee and diet 
money must be paid with the plaint or application. In 
practice, however, delays occur as the office requires some 
time in calculating the amount of court fee required for 
issuing process. After the process fee has been paid, 
further delays occur in the preparation of the processes in 
the office of the nazir. As pointed out by the Civil Justice 
Committee, this is most acute at certain times of the year 
when many suits are filed m the same day as on the re¬ 
opening of the courts after the vacation. These delays can 
be remedied only by a closer supervision over the nazarat 
and a regular scrutiny of the arrears in the process lists. 
In certain States like Bihar, Madras, Orissa and West Bengal 
the High Courts have made a rule requiring the parties or 
their pleaders to file with the plaint or applications printed 
forms of process legibly filled in by them leaving only the 
date of appearance of the opposite party and the date of 
issue of process blank. The forms of these summonses are 
usually available free of cost or on a small payment in the 
nazir’s office. The parties or their pleaders are responsible 
for the accuracy of the information given in those forms 
and the duty of the court’s office is only to fill in the blanks 
as to dates and get the process signed. This is a very 
useful device which saves time and labour and we recom¬ 
mend its adoption in other States. 

16. A judge enforces his decrees and orders through the 
agency of the process server. The process server thus fills 
an important place in the scheme of the administration of 
justice, and should be compelled to perform his task with 
assiduity and honesty. However, in a very large number 
of States, process servers are known to be corrupt. 
Malpractices on their part are regarded as a major cause- 
of delay in the trial of proceedings. Cases of process— 
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servers furnishing false or incorrect reports of service or 
non-service are frequent. Thus the U.P. Judicial Reforms 
Committee observed in 1951: 

“The process-server is sometimes not a straight¬ 
forward of efficient person and he leisurely moves to 
the beat with a determined effort to make as much out 
of the business as he can. Sometimes it is a question 
of bid between the two parties and whichever can 
exercise greater influence” (over the process server) 

“obtains a report suiting its need. We 

do not mean to say, however, that there are no 
scrupulous process-servers. There are many and they 
do record correct report of service but we feel that all 
is not well with the majority of this class of govern¬ 
ment servants”. 1 

17 . The Civil Procedure Code contemplates three types Types of 
of process: (a) those which are required to be served on processes, 
persons, for example, notices, summonses and injunctions, 

(b) those which are required to be executed against per¬ 
son or property, such as, warrants for arrest and deten¬ 
tion of persons, warrants of attachment, warrants of sale 
or delivery of possession of property, (c) proclamations. ser e vic e. 3 ° 
There are also three modes of serving a simple summons 
or notice upon a defendant or opponent, namely, (1) by 
delivering or tendering a copy of the defendant personally 
or to his agent or an adult male member of his family 
who is residing with him, (2) by affixing a copy on the 
outer door of his house if the defendant or his agent 
refuses to accept service or canndt be found after due 
diligence and search, and (3) by affixing a copy thereof 
in some conspicuous place in the court house and of the 
house where the defendant last resided or in such other 
manner as the court thinks fit after obtaining an order 
from the court. The last is known as substituted service 
and is available in cases where the defendant is keeping 
out of the way for the purpose of avoiding service or 
where for any other reason the summons cannot be served 
in the ordinary way. Personal service is thus the primary 
mode of service under the Code and it is the duty of 
the process server to make diligent efforts to trace the 
party and effect service. The provisions as to proof of 
service are contained in Rules 16 to 19 of Order V. Under 
Rule 16 the person served is required to sign an acknow¬ 
ledgment on the original summons. The service is proved 
by the endorsement of the serving officer on the original 
summons stating the time and the manner of service and 
the name and address of the person, if any, identifying 
the person served and witnessing the delivery or tender of 
- the summons. The provisions of the Code of Civil Proce¬ 
dure as to the mode and proof of service of processes of 
various kinds are very clear and have been explained in 


1 U. P. Judicial Reforms Committee Report, p. 13. 
122 M. of Law—20. 
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detail in the Civil Rules 'and Circulars of all the High 
Courts for the guidance of subordinate courts. 


Difficulties 10. In dealing with the problem of delays in the service 
in effecting of process we have to bear in mind certain practical diffi- 
service. eulties which obtain in many parts of the country. The 
service of process is often delayed on account of the long 
distances which have to be travelled by the process server 
and unsatisfactory or insufficient means of transport. 
Dealing with this aspect of the problem, the Civil Justice 
Committee observed in 1925: 


difficulties. "I 11 many parts the process-servers hhve to pro¬ 

ceed very considerable distances to the places where 
the service has to be effected. Good railway communi¬ 
cation is rather the exception. Means of communica¬ 
tion are sometimes incredibly bad. Roads may be 
non-existent, forests and jungles may have to be tra¬ 
versed, flooded rivers may have to be crossed.” 1 


The conditions today in regard to roads and means of 
transport are better than in 1925, yet, there is no doubt 
that lack of proper transport facilities and bad roads 
hamper the work of the average process server even today. 
As late as 1951 the Uttar Pradesh Judicial Reforms Com¬ 
mittee observed that "In some districts there are long dis¬ 
tances to be traversed on foot and in the rainy season vil¬ 
lage paths are flooded and water logged. In alluvial areas 
service of summonses sometimes becomes impossible in the 
rainy seasons.” 2 

19. The difficulties of the process server are further in¬ 
creased by the fact that he is expected to visit the places 
on his itinerary on foot and his emoluments do not always 
provide for the expenses which he might incur by availing 
himself of public conveyances even where they are avail¬ 
able. Clearly the service conditions of the process servers 
need improvement. We shall deal with this aspect present¬ 
ly in detail. 


Poor ser¬ 
vice condi¬ 
tions. 


Negligence 20. However, what most causes delays in the service of 
ruptian C ° r " P rocess * s the negligence and corrupt practices of the pro¬ 
cess server to which we have already referred. Sometimes 
the process server returns the process unserved without 
proceeding to the village at all either through indolence 
or in collusion with the defendant. On other occasions he 
proceeds to the village but fraudulently and at the insti¬ 
gation of the defendant returns the process unserved 
stating that the defendant is not to be found. Or he may 
in collusion with the plaintiff fraudulently serve the pro¬ 
cess on the wrong person. He may also return the process 
unserved without making proper inquiries and without 


1 Civil Justice Committee Report, page. 5, para 9. 

2 Report, p. 14. 
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attempting service. Such wrong or fraudulent reports of 
the process server inevitably hold up the progress of the 
case and put parties to unnecessary expense. 

21. As stated previously, effective supervision by the court ^Jj^method* 
of the process service establishment and a general improve- of super _ 
ment of the service conditions of the process server vision, 
are the two measures which can reduce these delays. 

The rules of all the High Courts contain elaborate instruc¬ 
tions for the guidance of the process servers and also of 
the nazir and subordinate courts in the matter of supervi¬ 
sion over the process servers’ work. In Madras, for example, 
every amin and process server has to maintain a diary 
in a prescribed form written day by day and show¬ 
ing where he was on each day, what work he did and what 
processes he served or failed to serve. The diary is initial¬ 
led by the nazir whenever he issues processes and when¬ 
ever the amin or the peon returns to headquarters. The 
peon or amin has also to endeavour to get the entries in 
the diary attested by a village officer or other respectable 
resident of the village which he visits for the service of 
process. The officers in charge of the central nazarats are 
expected to inspect these diaries from time to time and the 
district judges have during their inspection of subordinate 
courts to satisfy themselves that the diaries are being 
regularly maintained. Under the rules of the Bombay 
High Court also, the process servers who are called bailiffs 
in that State are required to maintain similar diaries. The 
following is a copy of the form in use in one of the districts 
in that State: — 


Date Villa- 

Number Number Manner 

Reasons 

Number In 

Sig- 

ges 

of 

of of 

for 

of 

what 

nature 

visited 

pro- 

pro- service 

non- 

miles 

village 

Paul’s 

of 


cesses 

cesses 

service 

travel- 

the 


given 

served 


led 

Patrol 

Patil 


for 



daily 

Book 

or 


service 




signed 

any 


in 




by 

other 


each 




Bailiff 

well 


village 





known 
person 
in the 
village 







visited 







by 

Bailiff 



In addition the village officers in Bombay have been 
instructed by a Government Order to give every assistance 
to bailiffs when serving processes. The village officers are 
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required to maintain what is called a Bailiff’s Patrol Book 
in the following form: — 


Signature Date Date Summary To what village 

of of of of proceeding next 

officer arrival departure work done 


Whenever a bailiff visits a village, he has to ascertain 
from the patrol book the name of the bailiff who had visit¬ 
ed it immediately before him and the date of his visit and 
has to make a note of these facts in his own diary. These 
notes are checked by the nazir from time to time in order 
to ascertain the correctness of the diaries of other bailiffs. 
This method ensures that the process server does go to the 
village to serve his process and does not make a false 
return of non-service. An effective method of controlling 
corruption and fraud of the process servers is the appoint¬ 
ment of a responsible officer of the court to pay surprise 
visits to the villages visited by them. He would pay sur¬ 
prise visits from time to time to a group of villages and 
verify in a few cases the truth of the process server’s report 
of served or unserved processes. In Bombay, the deputy 
nazirs of the district courts who happened to be appointed 
guardians and managers of the minors’ estates used at one 
time to be entrusted with the task of checking bailiffs 
reports. In Madhya Pradesh an officer is frequently sent 
suddenly and without previous notice to go over the beat 
of a process server to test the correctness of his reports by 
actual inquiry at each place. This system has yielded satis- 

„ . factory results. 

Service 

conditions 22. A basic cause of the corruption rampant amongst 

of process the process servers is the very small remuneration paid to 

servers. them in most of the States. In Andhra and Madras pro¬ 
cess-serving establishment is divided into amins and pro¬ 
cess servers; the scale of remuneration of the amins is 
Rs. 21-2/2-31-1-33 and that of the process servers is 
Rs. 18-1-25. In Bihar and Uttar Pradesh the scale is 
Rs. 22-|-32 and Rs. 22-£-27£ respectively and in Kerala it is 
Rs. 30-2-42-3-60. The lowest scale obtains in Mysore where 
it is Rs. ll-i-18 whereas the highest prevails in Bombay 
where a bailiff gets Rs. 40-1-50-1-60. Though in most of 
the States dearness allowance is also payable to them yet 
on the whole the process server does not get even a living 
wage. In several States he is not paid any allowance , for 
travel by bus or other means of public transport, nor is he 
paid any food allowance during his travels. An ill-paid 
and disgruntled process server is bound to be driven to 
corruption. The grant of dietary allowance and a higher 
rate of remuneration with an allowance for the cost of 
travel by public transport will result in less corruption and 
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greater efficiency in their work. Such additional remune¬ 
ration will undoubtedly mean an increase in financial out¬ 
lay but as generally, the rates of process fees are adjusted 
to cover the cost of the process serving establishment, this 
should not create any difficulty. As observed by the Civil 
Justice Committee, it is only right that the litigant should 
get full value for money paid for a specific purpose. The 
court fees and process fees have been enhanced in recent 
years in most States, “the enhancement should not be 
made a source of greater profit. The State should provide 
for the efficient discharge of service for which it is'paid.” 1 

23. We suggested in our Questionnaire a more extensive use of 
use of the post office for service of various kinds of pro- postal 
cesses. This proposal has received universal approval. The agency, 
normal method of effecting service under the provisions of 
the Code is personal service or service on an authorised 
agent. Prior to the amendment of 1956 a provision was 
made for service by post under Order V, Rule 21 only in 
the case of processes to be served beyond the limits of the 
jurisdiction of the court issuing them. The High Courts 
however by their rules provide for a larger use of the post 
offices. The courts were empowered in specific cases to 
direct the summonses under Order V to be addressed to 
the defendant by registered post, acknowledgment pre¬ 
paid. An acknowledgment purporting to be signed by the 
defendant was to be deemed to be sufficient proof of ser¬ 
vice of such summons. That is the Madras rule. In 
Bombay, a new Rule 21-A made in 1940 provides for a 
summons to be sent at the court’s discretion by registered 
post to any place where there is a regular daily postal ser¬ 
vice. The summons is to be addressed to the defendant at 
the place where he resides and sent by registered post pre¬ 
paid for acknowledgment. An acknowledgment purport¬ 
ing to be signed by the defendant is to be deemed by the 
court issuing the summons to be prima facie proof of ser¬ 
vice. The Rule further provides that in all other cases, 
the court shall hold such inquiry as it thinks fit and declare 
the summons to have been duly served or order such fur¬ 
ther service as may in its opinion be necessary. As to 
whether the refusal of a packet of summons should be pre¬ 
sumed to be good service, section 27 of the General Clauses 
Act, 1897 provides that service shall be deemed to be effect¬ 
ed by properly addressing, pre-paying and postingxby regis¬ 
tered post a letter containing the document. Unless the 
contrary is proved, service will be deemed to have been 
effected at the time at which the letter would have been, 
delivered in the ordinary course of post. It was held in 
Baluram Ramkissen v. Bai Pannabhai 2 that the court was 
entitled to draw the presumption under section 27 of the 
■General Clauses Act and to hold that there was sufficient 


1 Civil Justice Committee Report, p. 167, para 18. 

2 I. L. R. 35 Bombay 213. 
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amendment. 


Simulta¬ 
neous ser 
vice sug 
gested. 


service if it appeared that the packet was properly address¬ 
ed to the defendant and had been registered, duly stamped 
and posted. The presumption is, however, a presumption 
of fact and liable to be rebutted. It has been held that the 
presumption would be rebutted as soon as the defendant 
appears and denies that the packet had ever been delivered 
to him by the postal authorities. 

24. It might be argued against the greater use of the 
post office for serving process that a postal peon is as sus¬ 
ceptible'to corruption as the process server and in his case, 
there is the additional disadvantage that he is not subject 
to the control and discipline of the court. The latter part 
of Rule 21-A made by the Bombay High Court would, we 
think, act as a safeguard against improper practices by 
postmen. In order to satisfy itself whether the summons 
was duly served, the court would see whether the packet 
was sent pre-paid by registered post and an acknowledg¬ 
ment asked for and also whether it was properly address¬ 
ed. The court would therefore require it to be proved by 
affidavit or otherwise that the defendant resided at the 
place to which the packet was addressed to him at or about 
the time when it would reach him in the ordinary course 
of postal service. The acknowledgment purporting to have 
been signed by the defendant would also in most cases re¬ 
quire an affidavit verifying the signature of the defendant 
on the acknowledgment. Subject to safeguards of this 
nature, we would recommend a more extensive use of the 
post office for the purpose of process service. 

Order V of the Civil Procedure Code has now been 
amended by the Act No. 66 of 1956. The newly enacted 
Rule 20A enables the summons to be served by registered 
post either in lieu of or in addition to the normal manner 
of service where for any reason whatsoever the summons 
is returned unserved. An acknowledgment purporting to 
be signed by the defendant or the agent or an endorse¬ 
ment by a postal employee that the defendant or the agent 
refused to take delivery may be deemed by the court 
issuing the summons to be prima facie proof of service. 
However, even the new Rule lays emphasis on personal 
service as the primary mode of service and permits the use 
of the post office onl,y if the personal service has been 
ineffective. We are of the view that such a restriction is 
unnecessary and should be removed and a summons by 
post should be issued simultaneously with the summons in 
the ordinary manner and the court should act on which¬ 
ever return shows effective service. It may be mentioned 
that in England the Committee on Cbunty Court Procedure 
recommended service of ordinary summons by A. R. 
(advice of receipt) registered post. 1 A further amend¬ 
ment of the Rules on this line would, we think, result in 
much saving of time at this early stage of the litigation. 


1 Final Report of the Committee on Supreme Court Practice and Pro¬ 
cedure p. 15, para 37. 
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25. Under Order V, Rule 20 of the Civil Procedure Code Substituted 
the court has power to order substituted service in two service - 
cases only; firstly, where the court is satisfied that there 
is reason to believe that the defendant is keeping out of 
the way for the purpose of avoiding service, or secondly, 
where for any reason the summons cannot be served in the 
ordinary way. We invited opinion on the question whe¬ 
ther. the court should be empowered to order substituted 
service if service in the normal manner is not effected 
within a certain number of days. Views on this question 
were divided and the proposal was not generally favoured. 

A rule to this effect might perhaps be regarded as arbitrary 
and as likely to work hardship in practice. We, neverthe¬ 
less, think that a limit may be placed on the number of 
attempts made to effect service in the ordinary manner 
rather than to fix the limit of a number of days within 
which such service must be effected. There would in our 
opinion be no point in wasting time in a number of futile 
efforts at effecting service in the ordinary manner. Normal¬ 
ly, the only material upon which the court acts before 
ordering substituted service is the affidavit of the plaintiff 
and of the process server showing that the defendant is 
keeping out of the way in order to avoid service or that for 
some other reason service cannot be effected in the ordi¬ 
nary way. We suggest that in the second class of cases, 
failure to effect service in the ordinary way in two succeed¬ 
ing attempts should be deemed a sufficient reason for 
holding that summons cannot be served in the ordinary 
way and the court shopld thereafter proceed to order sub¬ 
stituted service. We recommend that the Rule may be 
amended by making a provision to that effect. 

Examination of Parties, Discovery and Issues 

26. We now come to a group of important orders in the 
Code of Civil Procedure relating to matters preliminary to 
the trial of a suit. Orders X to XIII contain provisions for 
the examination of parties, discovery, production and ins¬ 
pection of documents, and admission of facts and,docu¬ 
ments. These are essential preliminaries leading up to the 
settlement of the issues under Order XIV. We propose to 
deal first with the subject of the settlement of issues 
because we have found that the importance of framing 
correct and precise issues is often not sufficiently appreci¬ 
ated by presiding officers. 

Under Order XIV, Rule 1, sub-rule (5) the Court shall Framing 
at the first hearing of the suit after reading the plaint and issues, 
the written statement, if any, and after such examination 
of parties as may appear necessary, ascertain the material 
propositions of fact or law upon which the parties are at 
variance and thereupon proceed to frame and record the 
issues on which the right decision of the case appears to 
depend. The duty of framing correct issues is thus cast on 
the Court which is expected to discharge it after reading the 


of 
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pleadings and examining the parties. We have found that in 
many States the Courts do not follow the above procedure 
but accept the issues drafted by the pleaders without apply¬ 
ing their minds to the questions in dispute, without examin¬ 
ing the parties and at times without even reading 
the pleadings. Some of the judicial officers who 

gave evidence claimed that they followed the pro¬ 
visions of the Code in framing issues. Others while 
conceding that they did not examine the parties 
nevertheless insisted, that they themselves framed the 
issues after reading the pleadings and after considering the 
draft issues submitted by the advocates. On the other hand, 
several representatives of the Bar stated that sufficient at¬ 
tention was not being paid to the framing of the issues which 
at times were too general, vague and carelessly framed and 
that some presiding officers accepted without question the 
issues drafted by the lawyers. The Court is undoubtedly 
Importance entitled to invite the advocates of the parties to state the 
of fr amin g points on which the parties are at issue. But the framing 
proper of proper issues is the responsibility of the Court. The 
issues. issues constitute the points of dispute on which the parties 
go to trial and give notice to the parties of the matters on 
which they have to adduce evidence or expound the law. 
Unless therefore, the issues are complete and precise, the 
trial cannpt come to a satisfactory conclusion. If issues do 
not reflect the real points in dispute, advantage is likely to 
be taken of these defects at a subsequent stage or in appeal. 
Delay and injustice will often result by the omission of the 
first Court to deal with and decide the real points in 
dispute. 

27. The Court itself should frame the issues after a care¬ 
ful study of the pleadings and ascertaining all relevant in¬ 
formation from the parties themselves. The materials on 
which the Court may frame the issues are set out in Order 
XIV, Rule 3 as follows: 

Materials (a) Allegations made on oath by parties or by any 

for framing persons present on their behalf or by the pleaders of 

issues. such parties; 

(b) allegations made in the pleadings or in answers 
to interrogatories delivered in the suit; 

(c) the contents of documents produced by either 

party. 

Thus the three sources from which the Court derives the 
material necessary for framing the issues are the pleadings, 
the examination of parties and the documents produced by 
them. It is important to note that Orders X to XIII dealing 
with the examination of parties and the production of docu¬ 
ments and cognate matters precede Order XIV relating to 
issues in the Code. It is thus clear that the Code contem¬ 
plates that the Court should have considered all matters 
relating to the controversy between the parties before it 
proceeds to frame the issues. 
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28. The Rules in Order X contemplate an examination of E f x “^ s uoa 
parties by the Court before the issues are framed in order 0 p 1 
to ascertain the nature of the dispute. Rule 1 enables the 
Court to ascertain from each party or his pleader whether 
he admits or denies the allegations of fact made in the 
pleadings of the opposite party and as are not expressly 
or by necessary implication admitted or denied by the party 
against whom they are made. Rule 2 contemplates an exa¬ 
mination by the Court of a party. The object of these two 
rules is to ascertain the precise nature of the dispute be¬ 
tween the parties and to obtain admissions or denials of 
facts alleged in the pleadings of the opposite party. It is an 
effective way of elucidating the pleadings and timely and 
proper use of these provisions by the Court narrows down 
the issues and the facts in dispute and results in much 
saving of time and costs. The examination by the Court 
may also serve the purpose of a written statement in the 
case of defendants who are illiterate, and too poor to obtain 
legal advice. Here, again, rules made by the High Courts* 
contain sufficient instructions to the subordinate courts in 
regard to the use of these provisions for the purpose of 
shortening the trial. Evidence before us showed that these 
provisions are, more often than not, disregarded. Some 
judicial officers do try to elicit further information from 
the parties by examining them before the framing of the 
issues but a majority of them do not make use of these rules. 

As pointed out by the Uttar Pradesh Judicial Reforms Com¬ 
mittee, the presiding officer is overworked and has to rush 
through the process of settling issues and does not have 
sufficient time to make proper use of Order X. Further, in 
view of the heavy arrears in many of'the Courts, the presid¬ 
ing officers are not inclined to spend time and labour over 
preliminary steps in cases which they themselves may not 
be called upon to try. In simple cases of small value, the 
examination of parties under these rules may probably put Its im- 
an end to the suit by the examination demonstrating that portance. 
the parties are not at variance on any matter whatever or 
have only trifling differences. In difficult and complex cases 
a great saving of time will result, if proper and timely use 
is made of these provisions. It should be the duty of the 
district judges at the time of inspection to see whether the 
presiding officers make proper use of these provisions. 

Their failure to observe these rules should also be taken into 
consideration in deciding upon the officers fitness for promo¬ 
tion. 


29. The documents produced by the parties form the 
third source from which the Courts ascertain the matters 
in controversy. All documents in the possession of parties 
whether they be documents sued upon, or those on which 
parties rely as evidence in support of their case must there- Production 
fore be on record before issues can be framed. However, •doamunta. 
parties do not file all their documents on the day fixed for 
the purpose and considerable delays occur. According to 
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Discovery. 


the scheme of the Code, documents required to be pro¬ 
duced fall into two general categories—those which form 
the basis of the claim or what are known as documents sued 
upon, and those on which partfes rely as evidence in 
support of their claim. The former must be produced in 
the Court at the time of the presentation of the plaint if 
they are in the possession or power of the plaintiff. The 
ldtter must be entered in a separate list to be annexed to 
the plaint but they need not be produced at the time of 
the presentation of the plaint. If any of such documents 
is not in possession or power of the plaintiff he shall, if 
possible, state in whose possession or power it is. Docu¬ 
ments of either class which are not produced with the 
plaint or the particulars whereof are not entered in the 
aforesaid list, cannot, without the leave of the Court, be 
received in evidence at the hearing of the suit. Orders 
VI, VII. and VIII do not provide for the production in 
Court of documents of the second category. However, 
Order XIII, Rule 1 requires the parties or their pleaders 
to produce at the first hearing of the suit all documentary 
evidence in their possession or power on which they intend 
to rely and which has not already been filed in Court and 
also all documents which the Court has ordered to be pro¬ 
duced. Rule 2 provides that a document not produced in 
accordance with the requirements of Rule 1 cannot be 
received at a subsequent stage unless good cause for its 
non-production is shown to the satisfaction of the Court. 

30. The above group of Rules thus provides for the pro¬ 
duction of all documents which are in the possession or 
power of the party interested to produce them in Court. 
With regard to the documents in the possession or power of 
the opposite party a different machinery is provided in 
Orders XI and XII. That is the machinery of discovery and 
admission of facts and documents and inspection of docu¬ 
ments. On the application of any party (without an affida¬ 
vit) the Court may direct any other party to the suit to 
make discovery on oath of documents which are or have 
been in his possession or power relating to any matter in 
question in the suit. The discovery is generally made by 
an affidavit in a prescribed form specifying the documents 
and the objections to the production of any particular 
document. The affidavit of documents must specify every 
document in the possession or power of the party called 
upon to make the discovery, even though he may state fils 
objections to the production of any particular document in 
the list. The production of documents listed in such an 
affidavit can be obtained by an order from the Court under 
Rule 14 of Order XI. A party to a suit has also a right of 
inspection all documents referred to in the pleadings or 
affidavits of the opposite party after service of notice to 
produce the documents for his inspection (Order XI, Rule 
15). Non-compliance with an order for discovery or for 
inspection results in the plaintiff’s suit being dismissed or 
the defendant’s defence being struck out. The machinery 
for admission of documents and facts is laid down in Order 
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XII. Any party may by notice in writing call upon the Aim tsoi 
other party to Sdmit any document or to admit for the pur¬ 
poses of the suit only any specific fact or facts. The refusal 
or neglect to admit such documents results in the cost of 
the proof thereof being paid by the party so neglecting or 
refusing, irrespective of the result of the. suit unless the 
Court otherwise directs. 

31. The machinery of discovery and inspection is ade¬ 
quately used only in the High Courts exercising original 
civil jurisdiction and in some other Courts in urban areas. Neglect of 
‘The framers of the Code anticipated that in mofussil Courts f 0 r °^^ s ery 
the members of the Bar would not easily or quickly a ° r d } aspec _ 
accustom themselves to the new procedure provided and tion. 
would not avail themselves of its provisions. They, there¬ 
fore, inserted in section 30 of the Code a provision which 
gives the court authority to order discovery and inspection 
of its own motion. Their anticipations have unfortunately 
been fulfilled and the power given to the court has not been 
utilised.” 1 The position today in the matter of discovery 
and inspection is practically the same. The chief reason for 
the neglect of the use of the law of discovery by the sub¬ 
ordinate courts in the mofussil was also given by the Com¬ 
mittee: “the great majorty of cases are simple cases about . . 
matters of small money value, and because the old practice 
as to lodging in court the documents relied on is for so on 11 us ' 
many cases regarded as sufficient”. 2 There is great force 
in this observation. The elaborate machinery of. discovery 
and inspection given in Order XI is undoubtedly needed for 
the complex and difficult commercial litigation arising in 
large trading and industrial centres where civil practice is 
in the hands of experienced advocates and attroneys well- 
trained in practice and procedure and accustomed to make 
use of these provisions. In the subordinate courts, the 
matters are simpler and less complicated and the machinery 
for discovery and inspection is naturally less apt to be used. 

In the result the legal practitioners and the judiciary have 
little familiarity with it. The difficulty in the use and Unfamiliari- 
application of these provisions even in difficult and com- ty of sub- 
plicated matters in the subordinate courts arises mainly 
therefore out of the want of experience of the judges and cour s ' 
the lawyers of their working. The great advantages which 
result from their use cannot be appreciated unless they 
are put to practical use in the courts. The timely and effec¬ 
tive use of them must ultimately depend upon a closer co¬ 
operation between the Bench and the Bar. Time spent by 
the judges and the lawyers in acquainting themselves with 
these provisions and the manner of their application at the undue 
appropriate stages of litigation will be of great help at the leniency in 
stage of the trial by having narrowed down the issues and admitting 
the field of controverted facts. The Courts in the mofussil docuni ents. 
are unduly lenient in admitting documentary evidence at 

1 Civil Justice Committee Report, p. 36, para 14. 

1 Ibid. 
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all stages of the suit. As the Civil Justice Committee rightly 
pointed out this laxity has deprived Order XIII, Rule 1 of 
its true purpose. All parties are defaulters in an equal 
degree in the matter of production of documents and the 
penalty of costs does not provide an adequate sanction and 
prevent the rule from becoming a dead letter. A consider¬ 
able improvement in the matter of production of docu¬ 
ments can be brought about by the presiding officers 
in mofussil courts following the undermentioned simple 
procedure 

32. The provisions of Order VII, Rule 14 requiring the 
production with the plaint of all documents upon which 
the plaintiff sues and which are in his possession or power 
and the entering into a list of all other documents upon 
which he relies as evidence must be strictly enforced. The 
Code curiously enough, imposes no obligation on the defen¬ 
dant to produce in Court with his written statement all 
documents on which he bases his defence or claim for set¬ 
off or to file a list of other documents on which he relies 
as evidence. The High Courts of Allahabad and the Punjab 
have, however, made such a provision in the case of the de¬ 
fendant by amending Rule 1 of Order VIII. The obligation 
to produce such documents and lists with the pleading 
should be laid upon both the parties. We suggest that Rule 
1 be amended on the lines of the amendment made in the 
Punjab. After the pleadings are closed, a date should be 
fixed for. the production of documentary evidence and the 
framing of the issues. If the parties have on that date pro¬ 
duced all the documents mentioned in the lists filed with 
their pleadings and other documents the production of 
which may be allowed by the Court, the Court should, 
acting under section 30 call upon each party to examine 
the lists of documents of the opposite party and admit 
such of the documents therein as they wish to admit. 
This is now provided by a new Rule 3-A to Order XII 
brought in by the Civil Procedure Code (Amendment) 
Act of 1956. The new rule provides: 

“Notwithstanding that no notice to admit docu¬ 
ments has been given under rule 2, the Court may, at 
any stage of the proceeding before it, of its own motion, 
call upon any party to admit any document and shall, 
in such a case, record whether the party admits or re¬ 
fuses or neglects to admit such document.” 

We recommend a greater use of this rule. The docu¬ 
ments thus admitted can straightaway be numbered and ad¬ 
mitted in evidence. In complicated and difficult cases, the 
Courts acting under the same section would do well to en¬ 
courage the parties to ascertain their adversary’s case by 
the delivery of interrogatories under Order XI, Rules 1 and 
2. The Court should not hesitate to punish any party for 
evasive or unreasonable denial of any document by awarding 
against him the costs of, proving those documents 
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irrespective of the result of the litigation. We further 
recommend that in addition to the costs of proving such 
document as provided in. Order XII, Rule 2, the Court 
should be empowered to award against the offending party 
penal costs in case of wrongful or unreasonable refusal to 
admit documents. Order XII, Rule 2 may be suitably 
amended for this purpose. 

33. The issues should be framed after the procedure for Supplemen- 
the production and the admission of documents described tary docu- 
above has been gone through. After the issues are settled ments - 

the Court may, if necessary, give one more intermediate 
date before the date of the hearing for filing supplementary 
lists of documents. This is necessary because sometimes it 
may be unreasonable to exclude a document produced after 
the issues have been framed, unless the parties have had 
a reasonable opportunity of considering the issues, the evi¬ 
dence required on each issue and the importance of any 
document they may possess in the light of the issues. In 
regard to documents in the possession or power of the 
opposite party, the ordinary practice in the mofussil courts 
is, that the party requiring the production of such docu¬ 
ments applies to the Court for an order directing the party 
who is in possession or power of the documents to produce 
them. In the procedure indicated by us, parties will have 
at least three opportunities of producing all the documents 
which they wish to bring on the record. Once the case 
reaches the stage of hearing, no further documents should 
be allowed to be produced, unless the Court for good 
reasons to be recorded by it thinks it just to do so. This dis¬ 
cretion should be exercised only in very exceptional circum¬ 
stances; for example, in the case of documents which have 
come into existence subsequently or documents of the exist¬ 
ence of which the party desiring to produce them was un¬ 
aware and which he could not have produced at an earlier 
stage with due diligence. 

34. The Civil Justice Committee pointed out another Irrelevant 
difficulty experienced by presiding officers trying compli- documents 
cated suits of large value in the mofussil areas. Parties 
produce in Court a large number of documents many of 

which are irrelevant or only of remote relevance. “Very 
generally there is a complete absence of arrangement: even 
as regards the ordinary correspondence it is nothing un¬ 
usual to find that the first letter is the seventh in order, and 
that replies generally precede the letters to which they 
are an answer. ***** Sometimes a mass of documents is 
brought into a court in a locked box, copious allegations 
being made in the written statement as to the- danger of 
theft, or forgery if the plaintiff be allowed to go near 
them.” 1 We saw tangible evidence of this complaint when 


1 


Civil Justice Committee Report, p. 37, para 16. 
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in the course of our inquiries in Calcutta we took the oppor¬ 
tunity of visiting the premises of the subordinate courts of 
the 24 Parganas at Alipore. We found in the courts of the 
subordinate judges rows upon rows of locked metal boxes 
of different sizes piled almost upto the ceiling in the ante¬ 
rooms of the courts and even the court halls. We were told 
that these boxes contained the documents produced by the 
parties in the pending suits. The boxes were locked for 
fear that the contents may be tampered with or removed. 
We were told by a senior officer of the West Bengal Judicial 
Service that the practice of producing documents in metal 
boxes is universal in Bengal. Sometimes these boxes get 
mixed up or are mislaid and it takes a long time to trace 
them. 

It is difficult to suggest an effective remedy. “The chief 
causes, however, lie in the circumstance that parties and 
their pleaders will not agree to co-operate to prepare their 
cases so as to present their dispute to the court in a reason¬ 
able way. Doubtless it will be of service that the judge 
should preside over a prolonged inspection of documents, 
try to persuade the parties to make proper admissions, and 
try to help them to clear their minds as to the real points 
of a case. But, though in small cases the judge may well do 
this sort of work at the settlement of issues, this is not really 
a judge’s work and complicated cases are not as a rule best 
approached, so far as the judge is concerned, by an attempt 
to master a mass of documents. A competent Bar should 
not require this form of assistance. This kind of prelimi¬ 
nary work when it has to be done at all should not be part 
of the hearing, but should be done well in advance in order 
that when the hearing commences it should go on continu¬ 
ously.” 1 The responsibility of presenting a party’s case in 
a systematic and methodical manner falls primarily upon 
his advocate. The presiding officer must, however, insist 
upon a proper arrangement and presentation of the docu¬ 
mentary evidence. They should be entered in the lists and 
admitted in evidence in chronological or other methodical 
order so as to present the party’s case in a clear, logical and 
connected sequence. If the judge takes a little trouble at 
the stage of framing the issues to consider the relevancy or 
admissibility of the documents, a large saving of time will 
result at the stage of hearing. 

35. At any rate, the High Courts should see that the pre- 
of UeSt admis- s ^ n § officers decide questions as to admissibility and rele- 
sibility vancy of documents as and when they arise. Many officers 
to be dis- are in the habit of reserving the decision on the relevancy 
cussed when or admissibility of a document sought to be tendered in evi- 
they arise, dence till the stage of the judgment. A note is sometimes 
made that the document is admitted subject to the question 
of its admissibility or relevancy being decided at the time 


1 Civil Justice Committee Report, p. 40, para 21. 
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of writing judgment. It sometimes happens that the case 
is eventually decided without decisions upon the point of 
the admissibility of the document and occasionally even 
without a reference at all to the documentary evidence. 
This practice should cease. Clear instructions to prevern 
such a practice must be given whenever the attention of 
inspecting officers is drawn to instances of this character. 
In our opinion, a great saving of time will result if the 
simple suggestions that we have outlined above are 
followed. We are also of the view that the attention of the 
presiding officers in the larger industrial and trading towns 
which have a mass of commercial litigation should be 
repeatedly drawn to the advantages that will flow from a 
proper observance of the provisions as to discovery and 
inspection. 


Conciliation and Pre-Trial 

36. Conciliation nroceedings are intended to settle cases Conciliation 
through the intervention of the Court. We have con- roce m8S ‘ 
sidered whether it would be desirable to have a conciliation 
proceeding on the date fixed for hearing at which the judge 

may try to induce the parties to come to an amicable settle¬ 
ment. The Code of Civil Procedure does not contemplate 
such proceedings but such a procedure exists in Japan, 

France and Norway. In Japan it is the duty of the court In foreign 
either on the application of the parties or suo motu to send countries, 
all civil proceedings either to a body consisting of two 
laymen and a judge or to judicial commissioners for a 
negotiated settlement. If the conciliation court succeeds in 
persuading the parties to arrive at a settlement, its terms 
are recorded by the court and the order becomes binding 
as a judgment. In the event of a failure, the proceeding 
is dealt with in the ordinary manner. In France, all cases 
go to a Cantonal Court presided over by a la'yman for con¬ 
ciliation and an agreed settlement. Failing a settlement, 
the case goes for disposal to the court. In Norway, such 
proceedings are an essential preliminary to a proceeding 
in a civil court. The proceedings first go before a concilia¬ 
tion council, composed of three mediators, designated - by 
the local authority. The council can record an agreement. 

If any of the parties fail to appear, the council can in petty 
cases settle the proceedings. If the conciliation pro¬ 
ceedings fail, the parties may approach the court for the 
redress of their grievances. 

37. A senior advocate of the Supreme Court has ^ suggested 
suggested to us the following procedure as a possible procedure 
machinery for conciliation, having as its object the avoid- for India, 
ance of litigation: the proceedings are to be designated 
Settlement Proceedings. Under this procedure, the plain¬ 
tiff has to summon the defendant on a date to be called 

“the first settlement day” to attend before the sett’ement 
judge by means of a “Notice of Complaint” in the prescribed 
form obtainable from a post office. On that day the 
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settlement judge would hear both sides appearing in person, 
without lawyers in a completely informal manner and 
briefly record the case of each party as stated before him 
orally and as supplemented or supported by documents 
produced before him. The statements of the parties would 
be read over to and signed by them. Having heard parties 
and read the documents produced, the settlement judge 
would there and then try to bring the parties to an amicable 
settlement in regard to the matter in dispute. He would 
not pronounce his opinion, before the parties on the 
validity or strength of their respective cases but he 
may act on his views of the strength of their cases in his 
endeavour to promote a settlement. If his effort succeeds, 
the terms agreed to would be signed by the parties and 
recorded by the judge. The rules would provide that the 
compromise shall be binding upon the parties and their 
assigns and, if necessary, a decree may be drawn up. If, 
however, the attempt fails, the matter would be adjourned 
for a period not exceeding two months to a date to be 
called the “Second Settlement Day.” On that day the 
settlement Judge would again make a similar attempt to 
bring the parties to a settlement in an informal manner 
and without the assistance of lawyers. If he fails again, 
the settlement judge w'ould give directions for a trial after 
which the suit would go for disposal to the trial judge. To 
ensure the attendance of the defendant in response to a 
summons to attend on the first settlement day or the 
attendance of parties on the second settlement day 
pursuant to the Courts’ directions, it would be made a 
statutory offence punishable with imprisonment or fine for 
a defendant or a party to refuse or neglect without just 
cause to attend the court in answer to such summons or 
directions. Unless this is done, the litigants may be 
persuaded by lawyers or interested persons to refuse to co¬ 
operate in settlement proceedings. The services of ex¬ 
judges of all categories or lawyers of not less than ten 
years’ experience may be enlisted to relieve the regular 
judges from the burden of settlement proceedings. 

38. The proposal envisages in every case a separate 
machinery for conciliation independent of the trial judge. 
We are not satisfied that the setting up of such a machinery 
will serve the intended purpose. On the contrary such 
settlement proceeding will, we think, be an additional 
step in a civil proceeding and lead to greater delay in the 
disposal of the proceeding. 

We are, however, of the view that the trial judge could 
himself act in a way as a conciliator. The appropriate 
time for initiating and tactfully helping parties to arrive 
at a compromise, we consider, would be when the clarifica¬ 
tion of the pleadings and the examination of parties under 
Order X, Rules 1 and 2 take place. In this connection we 
were told that judges in the mofussil who try to induce 
parties to come to an amicable settlement are liable to be 
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misunderstood. That should not however, in our view, 
make the judge deny himself of all initiative in the matter 
of suggesting a compromise and deter him from helping the 
parties in arriving at a settlement in suitable cases. A 
competent and experienced judge who has learnt to make 
a proper use of the provisions of Order X will have no 
difficulty in perceiving cases pre-eminently suitable for 'a 
compromise. A few tactful words by the Judge at a 
suitable opportunity, without the appearance of taking a 
view on either side and without playing an unduly active 
role, may bring about the desired result in a more satis¬ 
factory and speedier way than a separate conciliation pro¬ 
ceeding in the manner described and spread over several 
weeks. In our opinion the promotion of a compromise in 
suitable cases should be left largely to the initiative and 
the personality of the judge and to the parties and their 
lawyers. We would like to emphasize that the Bar can 
play a very useful role in bringing about a compromise. 

"Lawyers perform a real service to their clients and to 
society and the courts when they make settlements that 
are right settlements, where there are two sides to a case, 
where the issue may well be in doubt, where the facts are 
honestly in conflict or where the law is unsettled, there is 
always some figure which is fair to both sides. It should 
be the lawyer’s aim to make such a settlement if he can”. 1 

39. Another proposal which was pressed upon us and Pre-trial 
which we have considered is, whether there should be a conferences, 
thorough-going pre-trial conference on the date of the 
hearing for the purpose of (a) a summary examination of 
parties and the hearing of the lawyers (b) the determina¬ 
tion of the issues (c) a consideration of (i) documents to 
be produced, (ii) facts necessary to be proved and the 
manner of their proof (d) determining whether any wit¬ 
nesses other than those mentioned in the list may be called 
or examined on commission and similar matters. A 
provision for such a pre-trial conference is to be found in 
the Rules of Civil Procedure for the United States District 
Courts, Rule 16 which provides as follows:— 

“In any action, the court may in its discretion direct T ^ e P*°" 
the attorneys for the parties to appear before it for a u.sSl' 11 
conference to consider 

(1) The simplification of the issues; 

(2) The necessity or desirability of amendments 
to the pleadings; 

(3) The possibility of obtaining admissions of fact 
and of documents which will avoid unnecessary proof; 

(4) The limitation of the number of expert wit¬ 
nesses; 

•American Bar Association Journal, May 1939 , “ The Trial of Cases”, 
by Emory R. Buckner. 

122 M. of Law—21. 
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(5) The advisability of a preliminary reference of 
issues to a master for findings to be used as evidence 
when the trial is to be by jury; 

(6) Such other matters as may aid in the dis¬ 
position of the action. 

The court shall make an order which recites the action 
taken at the conference, the amendments allowed to the 
pleadings, and the agreements made by the parties as to 
any of the matters considered, and which limits the issues 
for trial to those not disposed of by admissions or agree¬ 
ments of counsel; and such order when entered controls 
the subsequent course of the action, unless modified at the 
trial to prevent manifest injustice. The court in its dis¬ 
cretion may establish by rule a pre-trial calendar on which 
actions may be placed for consideration as above provided 
and may either confine the calendar to jury actions or to 
nor.-jury actions or extend it to all actions”. 

The working of this procedure as explained by the Chief 
Justice of the State of New Jersey in the United States is 
briefly as under 1 :— 

The plaintiff and then the defendant states what each 
expects to prove at the trial. The trial judge thereupon 
dictates for the pre-trial order the issues to be proved and 
if any amendments of the pleadings are necessary he orders 
them made. The Judge then explores what facts may be 
admitted. The Judge then finds out if the execution and 
admissibility of any documents are unconfroverted. The 
pre-trial order which incorporates the above matters is 
dictated in open Court and signed by the Judge and 
counsel. The trial Judge then orders preparation of briefs 
to be delivered in advance of the trial, if such briefs are 
necessary. The details of the procedure are to be found 
in New Jersey Manual of Pretrial Practice. 

4 The advantages of pre-trial conference have also been 
explained by the same author. 

“The remarkable thing about it all is that at the end 
of a pre-trial conference very often the plaintiff’s lawyer 

for the first time understands the plaintiff's case. 

Likewise the defendant’s lawyer for the first time gets a 
true concept of his own and his adversary’s case. Suddenly 
it dawns on each of them that instead of this being a case 
that the plaintiff can lose or the defendant can’t lose, it 
begins to be one that has a monetary value in terms of a 

settlement.month in and month out, in every 

country in our State three quarters of the cases are settled 
between the date of the pre-trial conference and the date 


See “The Challenge of Law Reform” by 'Arthur T. Vanderbilt, 
p. 64. 
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•when the case goes tb trial two weeks later without the 
•Judge saying a word about settlement”'. 1 

40. The working of the system of pre-trial procedure ^ the ^ 
which has been introduced in some States in the United committee. 
States was examined by the Evershed Committee. The 
American system made it clear that the success of these 
;pre-trial conferences depended for the most part on the- 
personality of the Judge and his willingness to deal and. 
aptitude for dealing with such proceedings. “No doubt”, 

-said the Committee, “it would be the same in England” 2 . 

We believe it would be the same in India as well. The 
'Committee examined this procedure with reference to the 
Rules of Practice and Procedure jn England and came to 
the conclusion that the existing rules relating to the 
summons for directions in Order 30 of the Rules of the 
•Supreme Court give all the powers that are needed. The 
'Committee took the view that the general adoption of the 
pre-trial conference procedure in all forms of proceedings 
■would not be advisable in England. “The* procedure has, 
undoubtedly its attractions particularly to those who have 
become accustomed to its working. After careful con¬ 
sideration we have reached a clear conclusion that it would 
not be appropriate for adoption in this country—certainly 
not for the purpose of saving costs. * * * More than 

this, the procedure may become somewhat elaborate and 
■of long duration, possibly developing into a ‘fishing 
expedition’ 

41. As to the introduction of similar provisions for a Position in 
•similar procedure in India the witnesses before us have‘“ap¬ 
pointed out that the practice already obtains in a modified' 

"form under the provisions relating to the examination of 
parties and discovery and inspection under Orders X, XI 
and XII of the Civil Procedure Code. The provisions for p rov | sjooj 
•the amendment of pleadings are found In Order VI Rules 0 f Civil 
16 and 17 of the Civil Procedure Code. Rule 16 gives Procedure 
•power to the Court at any stage of the proceedings to order Code, 
to be struck out or amended any matter in any pleading 
which may be (1) unnecessary, (2) scandalous or which 
may tend to prejudice, embarrass or delay the fair trial of 
the suit. Similarly the duty of framing precise issues is 
cast upon the court under the provisions of Order XIV and 
if these issues are framed after the preliminary examina¬ 
tion of the parties and the reading of pleadings as already 
suggested, it would no doubt lead to a considerable simpl¬ 
ification of the issues. Thus it can be said that the rules 
■of the Civil Procedure Code amply provide for all the 
•matters enumerated in Rule 16 of the Rules of the Civil 
Procedure for the United States District Courts. 


‘American Bar Association Journal—January 1954, “ Five Functions 
■of the Lawyer”. 

’Final Report of the Committee on Supreme Court Practice and Pro- 
•cedure, page 73, para 216. 

‘Ibid., p. 24, para. 220. 
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42. An elaborate pre-trial conference of the nature- 
contemplated above would, it was said; be needless waste 
of time. The same purpose could well be achieved by an 
examination of the parties under Order X of the Civil Pro¬ 
cedure Code. We were informed by a senior Judge of 
the Madras High Court that the method of a pre-trial 
conference had been tried on the Original Side without 
much success. Conditions in our country, we think, are 
not yet ripe for the introduction of such an innovation 
wnich would throw upon the court the responsibility not 
only of examining the parties and settling the issues, bui 
also of considering what documents need be produced or 
proved or of considering the facts necessary to be proved 
and the manner of their proof. The object of the pre-trial 
system is to define the scope of the dispute and ascertain 
tne true issues which arise. ' Such a definition and 
clarification does in many cases tend to bring about a 
compromise. Order X of the Code of Civil Procedure 
already provides for the examination of the parties by- 
the court before the framing of the issues. The object of 
such an examination is to get admission or denials of the 
allegations of fact made in the pleadings. The examination 
will have the effect of clearly defining and. limiting the- 
scope of the inquiry and focussing attention on the real 
points in dispute. If these provisions are carefully 
followed, they should result in bringing about the salutary 
consequences which are said to flow from a pre-trial' 
conference. We do not therefore think it desirable to 
incorporate in our procedural laws the elaborate system 
of pre-trial conferences which obtains in some other 
countries. 

Attendance of Witnesses 

43. We shall next deal with the summoning and attend¬ 
ance of witnesses. Under the Code, parties are entitled at 
any time after the institution of the suit to obtain by an 
application to the court summonses to persons whose' 
attendance is required either to give evidence or to pro¬ 
duce documents. This is generally done after the issues 
have been framed and matters relating to discovery and* 
inspection have been completed. In practice, the applica¬ 
tion for summoning the witnesses must be made at the 
earliest opportunity so that sufficient time may be left for 
service before the date fixed for hearing of the suit. 

44. Considerable delays arise from a failure to serve 
summonses on witnesses, even when the parties have filed 
their applications for witness summonses in time and paid 
the travelling and other expenses as required by law. The 
causes of these delays are generally speaking the same as 
those which lead to delays in the service of processes on 
the defendants. Measures similar to those indicated 
earlier have therefore to be adopted to remove these de 
lays. 
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45. There is a large body of opinion that parties are not 

rsufficiently diligent in applying for the issue of summonses f £ r f 
for the attendance of witnesses. Sometimes a party who summon*, 
for some reason is not interested in the suit being heard on 
a particular date deliberately applies for issuing summons¬ 
es to witnesses at a late stage when the chance of effective 
service on the witness for his attendance has become re¬ 
mote. The summons is in such cases returned unserved 
for want of sufficient time; or the witness having been 
given very short notice is unable to attend the court. The 
case has therefore to be adjourned to a future date. In 
such cases, summonses may be issued at the risk of the 
party. If service is not effected or the witness is unable to 
attend because the summonses were not applied for and Laxity of 
process fees not paid within a reasonable time for service 
or attendance, the court will be justified in refusing to omcerl - 
adjourn the hearing on the ground of the non-appearance 
of witnesses. Unfortunately, considerable laxity prevails 
in this matter which results in frequent adjournments and 
considerable delays in the disposal of suits. We suggest 
that it should be provided by an amendment of Order XVI, 

Rules 1 and 2 that the list of witnesses to be summoned witnes* 
should be filed, as far as possible, within a time limit not list* to be 
exceeding thirty days from the date of the framing of the Wed. 
issues. The date of hearing may be fixed only after such a 
list is filed and having regard to the time that may be 
reasonably required for summoning the witnesses and in 
■consultation with the lawyers. The Rules of almost all 
the High Courts contain clear instructions in this matter 
for the guidance of the subordinate courts. The presiding 
•officers should rigidly follow these instructions. The High 
Courts and the district judges should from time to time 
draw their attention to the Rules and insist on their being 
followed. 

46. In regard to witnesses who wilfully avoid service of Non¬ 
summons or attendance after service, the' court has ample 

powers under section 32 and Order XVI, Rules 10 to 13 of an^ penalties, 
the Code. Under Section 32, the attendance of a witness 
to whom a summons has been issued may be compelled by 
(a) the issue of a warrant for his arrest, (b) the attach¬ 
ment and sale of his property, (c) a fine not exceeding 
Rs. 500 and (d) ordering him to furnish security for his 
appearance or in default committing him to civil prison. 

The procedure to be followed in the case of a witness who 
fails to comply with the court’s process is laid down in 
Order XVI, Rules 10 to 13. Under Rule 12 the court has 
power in certain cases to impose a fine upto Rs. 500 upon a 
witness who has failed to appear or failed to satisfy the 
court that he had a lawful cause for his absence. These 
powers are, however, rarely exercised. Parties are for 
obvious reasons unwilling to move the court for exercising 
these powers against their own witnesses. The Civil 
Justice Committee recommended that in such cases the 
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parties should be offered the alternative of either applying! 
for a coercive process against their defaulting witness or 
withdraw the witness if they refuse to apply for such pro¬ 
cess. They also suggested that in flagrant instances the- 
courts should on their own initiative take action against 
recalcitrant witnesses and met out exemplary punishment 
for the contempt of the court’s process. 

47. Frequently, however, wilful default on the part of 
the witnesses is not the cause of their failure to attend. 
Very often parties omit to make an application for sum¬ 
moning their witnesses because the heavy congestion of the 
court’s file makes it unlikely that the case will be heard on 
the date fixed for hearing and the party wants to avoid the- 
unnecessary expenditure of summoning a large number of 
witnesses. This question will be discussed in detail when 
we deal with the hearing of the suit. 


Not infrequently a witness is treated with scant, respect 
not only by the cross-examining lawyer but even by the- 
presiding officer. There is a natural tendency on the part 
of witnesses to avoid the ordeal of a lengthy and some¬ 
times unpleasant and undignified cross-examination whidfc 
is so frequent a characteristic of the subordinate courts. 
Unnecessary rebukes, unfavourable comments upon his 
demeanour and ridicule in open court if the witness is 
sometimes driven to give an unintelligible answer, are not 
uncommon. In our view this is one of the principal reason 
why witnesses shun the courts of law and avoid having to 
give evidence. We suggest that the High Courts should 
draw the attention of all presiding officers to the necessity 
of maintaining proper decorum in court and ensuring pro¬ 
per treatment of parties and their witnesses whatever their 
social status. They should be treated with courtesy ami 
dignity and not permitted to be brow-beaten or insulted 
in court. 


48. We invited opinion on a proposal that the parties 
themselves should be initially responsible for procuring 
the attendance of their witnesses. The opinion is almost 
evenly divided. A section expressed the view that the 
parties should be made responsible for bringing their wit¬ 
nesses to court because they would be in a better position 
to procure their attendance and that summonses should be 
issued only in very special cases. Others took the view 
that such a course would lead to delays and bargaining 
between parties and their witnesses and that in all cases, 
the court must help the party in enforcing the attendance 
of his witnesses. Some High Courts have amended their 
rules so as to enable the parties in the first instance to 
bring their witnesses by themselves undertaking the res¬ 
ponsibility of serving the summonses. A similar enabling 
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provision has now been made in the Civil Procedure Code 
(Rule 1A of Order XVI). The new rule is: — 

‘*\Vhere any party to the suit has, at any time on 
or before the day fixed for the hearing of evidence, 
filed in the Court a list of persons either for giving 
evidence or for producing documents, the party may, 
without applying for summons under rule 1, bring 
any such person, whose name appears in the list, to 
give evidence or to produce documents”. 

In Allahabad, Rule 8 has been amended by providing 
that the witness summons may by leave of the Court be 
served by the party or his agent applying for the same by 
personal service, and failing such service it shall be served 
in the usual manner. A similar amendment has also been 
made in Bihar, Orissa and Madras. According to these 
amendments a party may, if he so chooses, obtain the leave 
of the court to effect service of summons personally upon 
his witnesses. In Calcutta and Assam, on the other hand, 
it appears that the party is in the first instance bound to 
procure the attendance of his own witnesses except where 
it appears to the court that summons should be served by 
the court in the usual manner. The Calcutta rule therefore 
introduces the general practice of leaving the parties to 
procure attendance of their witnesses, summonses being 
issued by the court only in special cases, if a party is 
prepared to take the responsibility of keeping his own 
witnesses present in court or to serve the summonses upon 
them personally, there will of course be no question of 
service through court. 

49. It is necessary in this connection to point out a Verecity of 
difficulty which confronts a party who is prepared to bring witnesses 
his witnesses without summonses being issued. Generally, 
and particularly in the rural areas, a witness who appears summons 
to support the case of a party without being summoned doubted, 
through the court, is looked upon with suspicion and his 
detachment and impartiality are not considered above 
question. The general practice of the cross-examiner in 
the subordinate courts is to start his cross-examination with 
the question whether or not he appeared in response to a 
summons. This practice acts as a deterrent to the parties 
making any attempt to bring their witnesses, and leads to 
the witnesses insisting upon a summons being served 
before consenting to give 'their evidence. If therefore it is 
desired to amend the rules by making it obligatory upon 
the parties in the first instance to bring their own witness¬ 
es, it should also be understood that the impartiality of 
a witness who has come without a summons should not, 
on that account, be suspect. Subject to this safeguard, we 
are of the view that the parties should in the first instance 
be made responsible to procure the attendance of their 
witnesses either by bringing them without summonses or 
by taking up the task of serving the summonses upon them. 
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We therefore recommend an amendment of the Code on 
the lines of the Calcutta Rule providing the safeguard 
mentioned above. It should also be provided that when 
the service of summons is arranged by the party, the full 
process fees should not be payable by the party as is insist¬ 
ed upon in some states. 

Filing of 50. The Civil Justice Committee considered a proposal 
witne**] that a rule should be made whereby parties may be required 

'l* 1 - to file lists of witnesses on a certain date and be prevented 

from calling witnesses other than those mentioned in the 
lists given by them, save in exceptional circumstances. 
Such a rule would, it was thought, interfere with the in¬ 
herent right of the parties to call as many witnesses as they 
desired at any time. It was also thought that if such lists 
were filed, an opportunity would be given to the other 
side, who would know the names of witnesses, to persuade 
the witnesses either not to give evidence or to give evidence 
against the party who has called them. The Committee 
rightly rejected the first view, pointing out that there was 
no inherent right in the parties to call as many witnesses 
as it chose. The Committee however felt that it was by 
no means uncommon for the opposite party, as soon as he 
knew that certain witnesses were being called against him, 
to use all means in his power to dissuade them from assis¬ 
ting his opponent. The Committee nevertheless took the 
view that it was better on the whole, that each party should 
know what the evidence of the other side would be and 
that the large majority of the litigants were not dishonest. 
They thought that there would be an attempt to tamper 
with the witnesses only in a minority of cases. We see 
no reason to take a different view. 

However, not unoften, a witness named in the list may 
for some reason not be available to the party calling him. 
In such cases a party may desire to examine another wit¬ 
ness who might be available but whose name might not 
have been included in the list of witnesses. A rigid rule, 

' such as the one suggested, would deprive the party of the 
opportunity of leading such evidence. It was therefore 
urged that the right of a party to call a witness at any time 
should not be restricted. It should be for the court to 
decide whether a witness whose name is not included in 
the list should be allowed to be examined or whether a 
case should be adjourned to enable a party to call such a 
witness. Moreover, rigidity in this matter may result in 
a party conducting the cross-examination of the opponent’s 
witnesses in such a way as to necessitate the examination 
of additional witnesses and this would be denied to him 
under the proposed rule. On a careful consideration of 
all these aspect, therefore, we do not recommend the 
acceptance of this proposal. We should leave it to the 
good sense of the court to decide every application for 
leading additional evidence on its own merits. The Court 
should however in all cases be required to ask the party 



to give an explanation why the evidence of witnesses 
other than those mentioned in the list is required. 

Hearing 

51 . In an earlier chapter, we have noticed that about Unconteited 
two-thirds of the civil suits are disposed of by the courts matter*, 
without a contest and in the same year in which they are 
instituted. The average duration of such suits disposed uf 

ex parte or without contest varies from about three to nine 
months. It does not appear that the hearing of uncontest¬ 
ed or ex parte cases is unreasonably delayed. But 
•occasionally such cases have taken nine or ten months or 
even a year for disposal. In the opinion of the Civil Justice 
Committee such delays in the disposal of ex parte cases 
arose in part from the over-worked presiding officer leaving 
the fixing of dates for hearing to his clerk. “He" (the 
presiding officer) “does not know, until the case is called 
on, whether it would be contested or uncontested. An 
inordinately long list of cases is fixed for each day. It 
happens too ■ often that a suit which should be decided 
ex parte on the first date on which it is called is crowded 
■out by other work and never reached. The hearing is then 
adjourned by the clerk and on the adjourned date the same 
thing happens” 1 . The Committee thought that the judge p;nHi 
should invariably endeavour to find out at the first hearing a ^i 
whether the suit is contested or uncontested; and, if it is commeodt- 
uncontested, to decide it at once. It therefore recommend- 
•ed a new form of summons for directions whereby the R, nlri ^ 
defendant could be called upon to appear merely for the 
purpose of stating whether he does or does not contest the 
claim and, in the event of contest, of receiving directions 
as to the date on which he has to file his written statement, 
date of trial and other matters. The form of summons in .. ... , 

use in Madras seems 2 to have been based upon this recom- ncw 
mendation. We have not been able to ascertain to what of summons 
extent a summons in this form results in speedier disposal doubt- 
of uncontested cases. If the defendant appears in conse- 
•quence of the summons being served upon him, he either 
admits the claim or disputes it and in the latter case he 
either files his written statement immediately or asks for 
time to put in .his defence. This would happen whether 
summons be in the form for settlement of issues or for 
receiving directions to file written statement. We do not 
therefore think that the form of summons recommended 
by the Committee will help in focussing the attention of 
the court to cases which are uncontested any more than a 
summons in the simple form for settlement of issues. 

52. It has been proposed that ex parte matters should 
be set down for hearing from time to time in a separate 
•ex parte list and judgment should be signed forthwith on 
the verified statement in the plaint and without taking 


‘Report, p. 10, para. 21. 

^Schedule r. Appendix B, Form i-A. 
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evidence. The position under the Code is that if the 
defendant does not appear when the suit is called on for 
hearing and it is proved that the summons was duly served 
upon him, the court may proceed ex parte against the 
defendant. This is provided by Order IX, Rule 6. The 
court is, however, unable to pass an ex parte decree forth¬ 
with because the law requires that the plaintiff should 
make out a prima facie case and the mere absence of the 
defendant does not of itself justify the presumption that 
the plaintiff’s case is true 1 . If the plaintiff is present, the 
courts generally take his evidence in support of the claim 
before passing the ex parte decree. However, very often 
the plaintiff who is represented by a lawyer is not present 
on the first date of hearing in the belief that the defendant 
will appear and ask for time to file his written statement. 
In such cases, if the defendant has not appeared to contest 
the suit, the courts make an order against him that the 
suit be heard ex parte. The ex parte hearing takes place 
thereafter on a future date. There is of course no harm 
in setting down such cases for hearing in a separate 
ex parte list. However merely maintaining such separate 
lists of ex parte cases will not result in their expeditious 
disposal. Ex parte matters may be fixed for hearing along 
with contested matters but the presiding officer must 
invariably take care to see that the ex parte matters are 
heard and disposed of before the contested work begins. 

53. The proposal that judgment should in ex parte 
matters be signed on the verified statements in the plaint 
without taking evidence did not receive much support. 
Several judges of the High Courts expressed themselves 
against it. It was pointed out that verification of the plead¬ 
ings required by Order VI Rule 15 is not on oath and that 
the plaint is not a sworn statement upon which judgment 
can be given. There is considerable force in this view and 
we deprecate the practice which we were told was in vogue 
in some States of passing ex parte decrees on the strength 
of statements made by the plaintiff in his plaint. However 
if our recommendation to amend Order VI rule 15 made 
earlier, is accepted, it will be possible for the courts to dis¬ 
pense with the formal evidence of the plaintiff and to 
give judgment straightaway on the plaint, which would be 
verified on oath, without adjourning the case to a future 
date. 

54. As a rule the courts fix considerably more work than 
they can possibly dispose of on any one day. Consequently 
the litigants and their witnesses are in a large number of 
cases compelled to come to the court and go back, time and 
again, without their evidence being recorded. The practice 
results in considerable delays and an increase in the costs 
of litigation. The practice prevails not only in courts with 
heavy r arrears but also in courts which have only a normal 
pending file of not more than one to one and half year’s 
institution. The practice of fixing more work than can be 

‘Mulla’s Civil Procedure Code, 12 th Edition, page 639 . 
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finished in a day seems to have arisen from a desire to pro¬ 
vide against a possible breakdown of the day’s file by reason 
of unforeseen circumstances. It is also due to the presiding 
officer not giving his personal attention to the fixing of his 
daily list and leaving it to his bench clerk or other minis¬ 
terial officer of the court to post cases for hearing. In courts 
with a considerable amount of work all the cases ready for 
trial cannot be set down for hearing within a reasonable 
time from the date of settlement of the issues. Even if a 
distant date is given, there is no certainty that the case will 
be taken up on the date so fixed. 

55 . The normal average disposal of suits both contested Heavy 
and uncontested in munsif’s court may be taken to be about mR - 
thirty to thirty five original suits. In such a court an 
ordinary title suit of a contested nature usually takes a year 

to reach final disposal. On that basis, a munsif’s normal 
pending file should not be more than 350 to 400 suits. If 
the file is heavier, the presiding officer will be unable to 
cope with it and the number of pending old suits will have 
a tendency to continue to rise year after year. 

In Uttar Pradesh we came across cases where a munsif’s 
. court presided over by a single officer had to deal with a 
file of over 1000 pending suits. The insistence by some of 
the High Courts on fixing a minimum out-turn of work as 
a test of efficiency of the judicial officers, results in a ten¬ 
dency in the officer to pay more attention to lighter and . 
simpler suits and to adjourn difficult and heavier work. 

In Kerala, we were told, that the munsifs post daily as 
many as thirty to forty suits for trial. A roll call of parties 
is taken at the commencement of the day’s work and this 
takes an hour or more. The judge is not able to take up 
during the day more than one or two of the suits fixed for 
the day. Thus a large number of parties and their witnesses 
hang about the court unnecessarily throughout the day. 

The practice of fixing specific dates for hearing for a large 
number of cases makes day-to-day hearing of cases 
impossible and results in a piecemeal hearing and in fre¬ 
quent adjournments of even part-heard suits. 

56 . In some States, notably in West Bengal and Uttar Inade- 
Pradesh, shortage of judicial officers was stated to be the ‘j. u “7 
main reason for the congestion of work and the evercrowd- 0 0 ***** 
ing of cause lists in the subordinate courts. The problem 

of the adequacy of judicial personnel has been considered 
by us elsewhere. 

57 . The main reason for this state of affairs in many of Posting of 
our courts, in our view is, that the question of fixing dates case8 ‘ 
for the hearing of suits is not given the attention which it 
deserves. It is of the utmost importance that at the time 

of fixing dates the presiding officer should, in consultation 
with the advocates, attempt, to estimate the time required 
for the trial so as to ensure’ that all the work fixed on a 



332 


'Personal 
-attention 
of judicia 1 
officers 1 
to posting 
'necessary. 


The Madhya 
Pradesh 
method¬ 
settling 
date. 


Block of 
days for 
■recording 
‘evidence. 


particular day will be disposed of on that day. “A reason¬ 
able estimate can be framed as to how long a particular suit 
will take to hear. The time required for the purpose may 
exceed the estimate; it may be below the estimate. The 
death of a party may prevent the suit being heard on the 
day on which it is fixed, the plaintiff may withdraw the 
suit, the parties may compromise. If the suit comes on for 
hearing, the hearing may take a longer period than the 
period estimated by the presiding officer. But over the 
greater part of India no attempt is made to make such esti¬ 
mates, and more work is fixed in a day than can possibly 
be done in the day 1 ”. It is therefore essential that judicial 
officers should devote their personal attention to the fixing 
of their lists. They should not leave the work of fixing these 
dates to their bench clerks or ministerial officers. The dates 
should be fixed by them after looking into their diaries and 
after making a reasonable estimate of the time required 
to dispose of the work fixed on a given day. It has been 
represented to us that lack of proper control of the minis¬ 
terial staff by the presiding officer causes many unnecessary 
adjournments. The ministerial staff is, it is said, interested 
in a case appearing in the cause list many times, v/ithout 
being actually heard and disposed of. The advocates, if 
they are remunerated by daily fees and the clerks in Some 
courts also receive payment for each day the case appears 
on the list whether the case is heard or not. Thus, the 
interests of the clerk and of the pleader often are adverse 
to quick disposal of cases. It is therefore imperative that 
the courts should be vigilant and careful in framing lists 
so as to restrict them as far as possible to cases which will 
be disposed of on a particular day. 

58. We would in this connection refer to the method 
evolved in Madhya Pradesh for the trial of civil suits. In 
that State on the completion of the preliminary stages a 
date is generally fixed called the “settling date” for giving a 
list of witnesses and paying the necessary process fees and 
expenses. On that day the court is also required to obtain 
information which will enable it to estimate the probable 
length of the hearing. Thereafter a date or several conse¬ 
cutive dates are required to be fixed for recording evidence. 
An unbroken block of a sufficient number of working days 
commencing from the first working day of each month is 
allotted for the trial of regular suits each month. This 
block is reserved exclusively for cases in which evidence 
is to be recorded although work of a minor character which 
does not claim much of the time and attention of the Judge 
may be fixed along with such cases. How this method works 
in Madhya Pradesh was described by a former Chief Justice 
of the'Nagpur High Court as under: 

“I would strongly recommend the system of trial 
of civil cases evolved by Madhya Pradesh where 
adjournments are the least frequent and the witnesses 

‘Report of the Civil Justice Committee, p. 26, para. 2. 
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are seldom turned back on the ground that the court is 
busy doing something else. In that State it has been 
recognized that witnesses should be called on the date 
of hearing actually fixed by the court. It may be a long, 
date of even six months. But the litigant is not haras¬ 
sed every fortnight or every month to bring his wit¬ 
nesses and then be told that they all have to go back 
because the court was otherwise busy.” 

The success of this method in Madhya Pradesh seems tO' 
be due partly to the fact that the lawyers are not interested 
in prolonging the trial or in having adjournments, because 
they, generally receive a consolidated fee prescribed by the 
rules of the High Court and not daily fees as is the practice 
in the northern States. 

Further, in Madhya Pradesh, inability to take up a case 
on the date fixed for hearing is regarded as a slur upon 
the presiding officer. “Hence every presiding officer of the 
court makes a genuine effort to have the case heard on the 
dates fi?ced, with the result that there is least harassment 
to the witnesses or to the parties who called them and least 
expenditure too.” We understand that the manner in 
which a judge fixes his diary and the number of adjourn¬ 
ments are among the tests applied in Madhya Pradesh for 
assessing his efficiency. We are of the view that such a 
test of efficiency should be applied in all the States. 

59. In Madras, a somewhat different system was evolved 
and tried successfully in the munsifs’ courts in some dis¬ 
tricts. The basic principle of this system which was des¬ 
cribed as the “special list system” was also the same, 
namely, that no more work is posted for the day than can 
reasonably be expected to be taken up. The essence of 
the special list system is that no contested suit would be 
taken up for trial unless it is posted for the day in the 
special list to be prepared and published by the presiding 
officer in the following manner. All contested suits ready 
for hearing are in the first instance posted in the diary on 
hearing book by the bench clerk, about four to six suits 
being fixed for a day, sg that all of them can be called up 
once in eight or ten weeks, it being clearly understood 
that this posting is merely formal and intended only for 
the purpose of reporting compromise, death of parties" and 
the like. The special list is then prepared at the beginn¬ 
ing of every month for the whole of the following month. 
For each day of the following month not more than two 
suits selected from out of the suits posted in the hearing 
book and fixed for trial. One of these must be the oldest 
of those suits while the other will be chosen from the rest 
having regard to the nature and complexity of the old suit. 
The old suit will of course be a heavy suit and therefore 
the second suit chosen is a light one. The special list pre¬ 
pared in this manner is treated as a provisional list and 
is published on the notice board of the court and of the- 
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bar association by the fifth day of each month. Between 
<jhe fifth and the tenth* any representation which the 
lawyers might have to make will be heard and the neces¬ 
sary changes made. The final list is to be published by 
the tenth and thereafter, short of the death of parties or 
similar compelling reason, no adjournments are given. 
Suits not appearing in this special list have to be formerly 
adjourned with the remark. “Not in the list, adjourned 

to.” But suits in the special list must always 

be taken up unless circumstances compel an adjournment. 
If, for any reason, a suit posted for the day cannot be 
taken up, it stands out of the list and is formally adjourned 
to some other day unless for some special reason the 
presiding officer thinks it necessary to post it peremptorily 
to a particular date. Failing that, it is not to be taken up 
until it re-appears in the special list and is not allowed to 
disturb the postings already made in the special list of 
the following month. Ordinarily, the light suit is expected 
to be disposed of before the mid-day interval, so that, it 
becomes possible to anticipate whether the heavy suit will 
be disposed of that day or will go on to the next day. If 
it is found that the heavy suit will take a substantial part 
of the next day also, the heavy suit posted for the next day 
is taken out of the special list and the lawyers, concerned 
informed accordingly. The same course is adopted if the 
heavy suit goes on to a third or fourth day. 

60. It is claimed that the above system leads to the 
hearing of the cases from day to day in the munsifs’ courts, 
unless unforeseen circumstances make this impossible and 
also guards against there being more than one part-heard 
suit at a time. It is obviously necessary to the proper 
working of this method that adjournments should be given 
only in exceptional cases and for compelling reasons. In 
cases where both suits posted for the day collapse, the 
presiding officer can utilise his time in checking the various 
departments of the court or dictating reserved judgments. 
Though the system has been tried successfully only in 
munsifs’ courts, there is no reason why it should not be 
worked with equal success in subordinate judges’ courts. 

61. In Bombay, the Rules of the High Court contain 
instructions for the presiding officers to make some sort of 
estimate as to the period required for disposal'of each parti¬ 
cular portion of work and to fix the dates after making 
such an estimate so as to ensure that the work fixed for a 
day will be finished. A margin may be allowed but every 
endeavour should be made to prevent litigants appearing 
in court and being sent away without a hearing on the 
ground that the time of the court is so occupied that no 
attention can be paid to them. The Rules of the High 
Court permit the courts to enter cases on a sine die list, if 
necessary. If, after the issues are framed and the matters 
preliminary to the trial are attended to, it is found that no 
day for hearing is available within the next ten weeks, the 
case is entered on the sine die list until such time as it can 
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he fixed for hearing. The list must be carefully examined 
by the Judge every week so as to see that the cases in it 
are set down for hearing, as days become available. This 
method also prevents the congestion of the daily diaries 
and if intelligently followed, the parties and their witnesses 
are not put to the necessity of coming to the court from 
time to time without being given a hearing. 

62 . We strongly recommend the adoption of the Madhya Recommen- 
Pradesh method of fixing a certain number of days in a datl0n *' 
month exclusively for recording evidence, which has yielded 

very good results. Merely laying down rules in the 
circulars prescribing the method will not be enough. The 
observance of these rules will have to be strictly enforced 
as in Madhya Pradesh. If some difficulty is found in work¬ 
ing it, we would recommend the adoption of one of the 
other two methods with such modifications as may be neces¬ 
sary having regard to local needs and conditions. 

63 . It has also been brought to our notice that in many Hearing 
States the provisions of Order XVII, Rule 1 are disregarded from day 
and the hearing of a case once begun is not continued from t0 d ? y 
day to day. This happens in spite of the instructions to 8 muy ' 
the contrary laid down by all the High Courts for the 
guidance of subordinate courts. Our examination of the 

order sheet of a large number of suits in the courts of 
munsifs and subordinate judges in West Bengal and Uttar 
Pradesh showed the utter confusion which prevails in the 
matter of fixing the dates of hearing. Day after day the 
cases, were/are adjourned either because the lawyers are 
engaged elsewhere or because the court is otherwise busy. 

Indeed, so chaotic were the files, that cases often adjourned 
to a future date only for the purpose of fixing the next date 
of hearnig. This difficulty, in our opinion, is created by a 
total disregard of the provisions of Order XVII Rule 1 and 
a failure to appreciate that it contemplates the continued 
hearing of a case, once it has started, from day to day until 
it is finished. In various States we found the subordinate 
judiciary acting as if they understood the Code to provide 
the contrary. They seemed to think that interrupted hear¬ 
ings should be the rule and a day-to-day hearings the 
■exception. We found in some State the cross-examination 
■of a witness spread over several hearings with breaks run¬ 
ning in some cases into months. It seemed to be the violation 
Invariable practice to adjourn the case after the closing of of the 
the plaintiff’s evidence and before the starting of the Code ‘ 
defendant’s evidence. It would also appear to be common 
practice to adjourn the case after the recording of evidence 
is completed to enable the counsel to prepare their argu¬ 
ments. A further adjournment invariably takes place after 
the arguments are closed for the judge to deliver his judg- 
_ ment. It needs to be emphasised that every step in this 
method of what may be described as the hearing of a suit 
through a series of adjournments, is contrary to the Code. 

There is no reason why all the witnesses in the case whether 
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those of the plaintiff or of the defendant should not be- 
examined in a series, the evidence followed immediately 
by arguments of counsel and, in most cases, the judgment 
following the close of the arguments. This happens every 
day in practice on the Original Sides of the High Courts of 
Calcutta, Madras and Bombay, and we see no reason why 
the subordinate courts should not be able to follow the same 
procedure. 
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64. The situation is most acute in parts of West Bengal' 
where hearings are constantly interrupted particularly in 
the courts of the subordinate judge, by the sudden intrusion 
from time to time of sessions cases. The subordinate judges, 
in that State as in many other States, are invested with the- 
powers of the assistant sessions judges. But what is usual 
in West Bengal is that the trial of civil suits in these courts 
is very often interrupted by the start of a sessions case 
which is fixed for that very day or the next day. We were’ 
told by the President of the Alipore Bar Association and 
also by the District Judge of Alipore and other senior 
judicial officers that the civil work is delayed because 
sessions cases have to be given priority. Frequently, a 
civil suit which has been going on for a number of days- 
has to be adjourned because a sessions case fixed for hear¬ 
ing on that very day, is suddenly transferred by the sessions 
court to the subordinate judge. This mixing up of civil 
and sessions cases creates great difficulties. The judicial 
officers said that they could dispose of pending heavy cases 
more expeditiously and might be able to give day-to-day 
hearing, provided they were not so frequently disturbed by 
the transfer of sessions eases. 

At the time of our visit to Calcutta we found that the 
district of the 24 Parganas which is the largest in Bengal 
with its headquarters at Alipore had, besides the district 
and sessions judge, a judicial strength of nine additional 
district judges, twelve subordinate judges and twenty two- 
munsifs, almost all of whom were holding court in Alipore 
itself. We have not been able to understand why a simpler 
and more practical method of distribution of civil and 
criminal work by entrusting some of the judges exclusively 
with civil and the others with criminal cases cannot be 
adopted. If the subordinate judges have to be assigned ses¬ 
sions work it is of the utmost importance that the sessions 
judge should transfer cases to them sufficiently in advance 
of the date of the hearing to enable the subordinate judge 
to fix its hearing having regard to the state of his own civil 
work. The sessions eases must therefore be transferred 
as soon as the commital papers have been received, leaving 
it to the subordinate judge to fix the date of hearing. We 
see no justification for the system under which the hearing 
of the sessions case is fixed by the sessions court in total 
disregard of the state of file of the court to which it may 
ultimately be transferred and the case is sent to that court 
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at the eleventh hour so as to completely disorganize the 
posting of civil work in that court. 

65. The law on the subject of adjournments has been Adjoum- 
thus stated in Order XVII, Rules 1 and 3 of the Civil Proce- ments. 
dure Code: 

“The Court may, if sufficient cause is shown, at 
any stage of the suit grant time to the parties or to 
any of them, and may from time fo time adjourn the 
hearing of the suit. (Rule 1). 

Where any party to a suit to whom time has been 
granted fails to produce his evidence, or to cause the 
attendance of his witnesses, or to perform any other 
act necessary to the further progress of the suit, for 
which time has been allowed, the Court may, notwith¬ 
standing such default, proceed to decide the suit forth¬ 
with”. (Rule 3). 

Thus the hearing of a suit once begun has to go on from 
day to day, until all the witnesses in attendance have been 
examined unless the court sees sufficient cause to adjourn 
the hearing to a future date. The expression “sufficient 
cause” has not been defined because the rule does not intend 
to fetter the discretion of the court to grant time. On the 
•one hand no adjournment can be granted if no sufficient 
cause is shown and on the other, the court should not refuse 
an adjournment if sufficient cause is shown. What is 
“‘sufficient cause” is a question of fact in each case. 

66. Unfortunately, in practice even after the case has 
reached the stage of trial, its progress is impeded by fre¬ 
quent adjournments. Adjournments are sometimes granted 
for the mere asking especially in the heavier cases. Quite 
often a litigant comes to court ready with witnesses to go 
on with a trial and is told that the case has been adjourned. 

Thus parties are forced to incur needless expense and parties 
and witnesses are harassed. The most frequent causes of 
the adjournment of a hearing are that the court is pre¬ 
occupied with other cases and has no time to take up the 
case or cases or that the date is inconvenient to the parties 
or their pleaders. In fact, the convenience of the parties 

or the pleaders is probably the most usual cause of adjourn- . 
ments. We have already dealt with the problem of 
adjournments arising out of the court’s preoccupation with m ent*. 
•other cases. With regard to adjournments which are 
granted to suit the convenience of the parties, the remedy 
is obvious. The matter was thus commented upon by the 
'Civil Justice Committee: “No hard and fast rules can be 
laid down in such matters. There are instances in which 
an adjournment should be reasonably granted to suit con¬ 
venience alone. For example an application for an adjourn¬ 
ment on the ground that the father of the principal witness 
'had died and the witness had to attend his obsequies is a 

reasonable application which should be allowed. At 

322 M. of Law—22. 
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present, however, not only are such adjournments granted*’ 
too frequently, the interests of the other side are not 
sufficiently considered. When a party wants an adjourn¬ 
ment to suit his own convenience the court should insist as- 
a preliminary that he pays the costs of the other side for 
that day. Such adjournments should not be granted except 
for really good cause. Presiding officers must be stricter 
on the point, and be ready to give up a reputation for easy 
going good nature in the interests of efficiency. Lawyers- 
who take up more work than they can handle must be 
shown that the court will not delay decision to suit their 

convenience.The principle must be accepted as 

absolute that a case must be taken up on the date fixed 
unless there is really good reason for an adjournment.’” 

67. The rule as to the opening of a case in Order XVIII,. 
Rule 2 provides that the party having the right to begin 
shall state his case and produce his evidence in support of 
the issues which he is bound to prove. The other party 
shall then state his case and produce his evidence, if any,, 
and may then address the court generally on the whole 
case. It is true as the Civil Justice Committee said, that 
outside the High Courts the above rule is seldom followed’ 
except in cases of great complexity and large valuation. 
The reason for the non-observance of the rule is that the- 
omission of the operting speech saves time. The Committee 
thought that an opening speech by counsel was an absolute- 
necessity, a departure from which caused delay for the 
following reasons: 

(1) The party not opening his case and not stating 
the line which he proposed to take may change his 
case subsequently and call other witnesses on different 
poiiits to support a new case. 

(2) If the case is not opened, a party cannot be 
confined to his original case, for the court does not know 
what the original case is. 

(3) Failure to open the case puts the presiding 
officer at a disadvantage in dealing with the evidence- 
of each witness as he is called. 1 2 3 

68. We are not in agreement with the views expressed' 
by the Civil Justice Committee. The first reason has not 
much force because the parties are bound by their pleadings- 
and the issues that have already been framed, and it is 
difficult to see how they can be allowed to depart from the- 
case stated in the pleadings and crystalised in the issues 
merely because the opening speech has been omitted. The- 
Committee thought that unless the case was opened, a court 
would not know what the original case was even if it had' 
read the pleadings and framed the issues because the plead¬ 
ings and issues would not be sufficiently informative as to* 

*. Civil Justice Committee Report, p. 53, para 13. 

*. Civil Justice Committee Report, p. 43. 




356 


the points to which the contest would be confined. It seems 
clear to us that if the court has read the pleadings and the 
issues, as indeed it must, at the time not only of framing 
the issues but also before the hearing commences, the court 
must know what the original case of the party is. The fur¬ 
ther ground, namely, that the presiding officer may not be 
able to deal with the evidence of each witness if there is no 
opening will also not be valid except in a very few cases of 
exceptional difficulty and complexity. We are of the view 
that in a very large majority of cases arising before the 
lower courts, if the judge has taken care to have the allega¬ 
tions in the pleadings elucidated, has framed correct issues 
and has taken the trouble to read them before commencing 
the trial, the opening contemplated by Order XVIII, Rule 2 
will be unnecessary and can be dispensed with. 

69. It will be noticed that the rule merely states that the 
party shall state his case. This statement of the case may 
take any form from a lengthy elaboration of the several 
contentions in the plaint supplemented by details of the 
oral and documentary evidence proposed to be led, to a 
mere summary of the pleadings or even a mere statement 
of the relief claimed. A pleader might well formally open 
his case by reading out the reliefs claimed in the plaint and 
then call the plaintiff to depose to his case. Very little can 
be gained by such an opening. In the more complicated 
and important cases and in cases arising out of trading and 
commercial transactions which depend upon technical, oral 
and documentary evidence, an opening is certainly of great 
advantage and should be insisted upon under this Rule. In 
such cases an opening speech will lead to a better under¬ 
standing of the party’s case and of the evidence which he 
proposes to call on the several issues. But the matter can¬ 
not and need not be governed by any rigid rule. Whether 
an opening in a particular case is necessary or not must 
ultimately depend upon the nature of the case. 

70. It is interesting to note that the Evershed Committee Viewer the 
in their Final Report has taken a similar view. In dealing Evershed 
with the suggestion that some measure of reduction of time Committee, 
could be obtained in the length of the trial, without detri¬ 
mental effect by barring or at least limiting counsel’s open¬ 
ing speeches, the Committee observed that such speeches 

were not necessarily essential and demonstrated {,his by the 
fact that in the ordinary admiralty collision case no opening 
speech was made by Counsel because the judge was known 
to have read the pleadings before entering the court. “On 
examination it has seemed to us that the value of an open¬ 
ing speech must depend largely on the nature of the indivi¬ 
dual case. In personal injury actions, for example, counsel’s 
opening speech will usually add little to what may be 
gathered from the pleadings. In other cases, however, some 
preliminary explanation by counsel may be essential to a 
proper understanding of the evidence and the issues to 
which it is directed. We feel, therefore, that this is a matter 
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which cannot be governed by any rigid rule. But v'e are 
of the opinion that the Judges themselves can do much to 
render long opening speeches unnecessary, for in appro¬ 
priate cases the fact that the Judge has read the pleadings 
before the trial may well enable an opening speech to be 
dispensed with or reduced to a minimum. We think that 
there is little substance in the possible; objection that, if the 
Judge reads the pleadings beforehand, he may enter the 
Court with a prejudiced mind 1 .” These observations are, 
in our view, more realistic than the somewhat theoretical 
approach of the Civil Justice Committee to this question. 
We think that upon a true construction, Rule 2 of Order 
XVIII does not cast upon the court an absolute obligation 
to require the parties to state their case even if such a state¬ 
ment of the case is, in the particular instance, considered 
unnecessary by the court or by the parties. 

71. In dealing with the question of oral evidence we wish 
to refer to an undesirable practice which seems to prevail 
in certain courts. The plaintiff or the defendant upon whom 
lies the burden of proving certain issues and who has to 
give evidence in support of his case is not called as witness 
before the evidence of the other witnesses is recorded. He 
is called after all his witnesses have been examined. The 
underlying purpose of this practice appears to be that the 
plaintiff or the defendant giving evidence at the end may 
be able to fill in gaps in the evidence given by his witnesses. 
We strongly deprecate this practice and recommend that it 
should be stopped. 

The parties to a proceeding should be in a position at 
the commencement of the proceedings to make up their 
minds whether they wish to give evidence. If they do wish, 
they should be required to enter the witness box before any 
of their witnesses are examined. We recommend that Rule 
2 or Rule 3 of Order XVIII of the Code of Civil Procedure be 
suitably amended so as to embody such a provision. 

72. The recording of oral evidence at a court trial takes 
a great deal of time. Very often time is taken in pro¬ 
ving irrelevant and unessential allegations to which no 
reference is made in the arguments or in the judgment. 
Lengthy, roving and irrelevant examination-in-chief and 
cross-examination are common in subordinte courts, both 
civil and .criminal, in every part of the country. This is 
due. at times, to the lack of experience of the presiding 
officers and their inability to exercise control over the 
oral evidence. It is also due in part to the anxiety of 
the examining lawyers to make an impression upon their 
clients and upon others present in court. The litigants 
themselves prefer “that examination and cross-examina¬ 
tion should be conducted in this manner, and the methods 


'. Final Report of the Committee on Supreme Court Practice and 
Piocedure ioi para 304. 
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are the traditional methods of many District Bars.” 1 The 
provisions of the Evidence Act in regard to relevant or 
admissible evidence are not always followed. 

73. We have considered two proposals for a more suggestions 
rigorous control by the presiding officer on oral evidence, forsaving 
The first suggestion was that the examination of witnesses tune. 

of both the sides should be left to the judge himself 
as in some European countries, liberty being given to the 
lawyers of the parties to suggest questions to the judge. 

It was said that the system of questioning in this manner j udgc to 
by the judge would be a better method of eliciting the question 
truth. It was further suggested that the presiding officer witnesses, 
should be given power to regulate evidence and stop it 
when he is of the opinion that sufficient evidence on a 
point has been put before the court. On fuller considera- Power to 
tion and after considering the views expressed to us on ® to P cvi * 
these questions, we feel compelled to reject both these dcnce * 
proposals. 

74. We are convinced that the proposal to leave the changes 
examination of the parties and the witnesses to the judge inadvisable, 
with liberty to the lawyers only to suggest question will 

not expedite the trial, nor will it further the ends of 
justice. It will place upon the judge the inordinately 
heavy burden of eliciting all essential facts relevant to 
the case of both the parties. The allegations of fact and 
law made in the pleadings or the documents on record 
would not disclose to the judge all the necessary material 
for this purpose. The judge would not like the advocates 
be armed with instructions from the parties and he would 
therefore be unable to discharge this function in a satis¬ 
factory manner. Moreover, the proposal might well 
bring the judge into the arena of conflict. Nor would this 
procedure shorten time taken in examination and cross- 
examination by the advocates. On the contrary, it may 
lengthen the proceedings by the lawyers suggesting nume¬ 
rous questions to the judge to be put to the party. It is 
true that there is a greater probability of the witness 
speaking the truth in answer to questions put by the court. 

Under the Indian Evidence Act, however, the judge is at 
liberty to put any question to a witness at any time and 
as a rule, experienced judges do exercise this power and 
intervene at the proper moment with questions from the 
court with a view to eliciting the truth. On the whole, 
we do not think, that the search for truth would in any 
way be facilitated by the court undertaking the entire 
responsibility of the examination of the witnesses of both 
the sides. 

For similar reasons we are unable to recommend the 
proposal to invest the judge with power to stop evidence 
on any point or points when he thinks sufficient evidence 
has been led. In inexperienced hands this power may 

1 Civil Justice Committee Report, 44 para 2. 
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work injustice to one or other of the parties. It may also 
put a strain on the relations between the Bench and the 
Bar. It may convey an impression to the parties that 
the court has pre-judged the case. It may also create 
difficulties at the appellate stage, because what the trial 
judge may have judged to be sufficient evidence may not 
be regarded as sufficient by the appellate court. The result 
may well be a re-trial following a remand. Evidence 
which may have been available to a party at the hearing 
may not be available later and the party may suffer irrepar¬ 
able damage. The responsibility for deciding whether 
sufficient evidence has been led must, therefore, rest on the 
party and his pleader. However it is always open to 
a court to suggest to the pleader that enough evidence has 
been led on a particular issues and that no useful purpose 
would be served by adding to the volume of evidence. 
Such hints thrown by experienced judges are often accept¬ 
ed in the proper spirit by the lawyers. But we think that 
the framing of a rigid rule empowering the judge to stop 
the evidence will tend to undermine public confidence in 
the impartiality of the judge and affect the purity of the 
administration of justice. The Civil Justice Committee 
rejected a similar proposal in the following words. “We 
feel that we should not be justified in suggesting altera¬ 
tions in the law by which presiding officers would be autho¬ 
rised to terminate the examination of a particular witness, 
or to refuse to hear additional witnesses on any particular 
point. It seems only possible to wait, till litigants begin 
to see for- themselves that in their own interests there 
should be expedition. At present we must leave the solu¬ 
tion to the good sense of the Bench and Bar.” 1 

75. We have also considered a proposal for providing 
.for a larger use of affidavit evidence. Order XIX of the 
Civil Procedure Code empowers the court for sufficient 
reasons to direct that a particular fact or facts be proved 
by affidavits. In practice, courts generally take evidence 
by affidavit in interlocutory proceedings, such as applica¬ 
tions for temporary injunctions, attachment before the 
judgment and appointment of interim receivers. Affidavit 
evidence is also taken in applications for setting aside the 
dismissal of a suit for default or an ex parte decree and 
other miscellaneous proceedings. We recommend that the 
courts should make a larger use of this power; and proof 
by affidavit should be encouraged not merely in ex parte 
and miscellaneous matters but also in contested matters 
, for the proof of simple and incontrovertible facts. In such 
cases it should be open to the party to require the produc¬ 
tion of the deponent for cross-examination and if the court 
is satisfied about the bonafide character of the request it 
should direct his production before the court 


. Report, 44, p«ur» 2. 
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76. But, apart from such limited extended use, the Limited 
cmethod of taking evidence by affidavits in contested 
.matters will not be satisfactory from the point of view 

. of eliciting the truth. Affidavits are generally prepared by 
the lawyers. They do not contain, a faithful record of the 
story such as would be told by a witness in his own words. 

The credibility of a witness can be tested only when he 
is allowed to tell his own story. The demeanour of the 
witness is an important aspect which the judge has to con¬ 
sider in evaluating his evidence. The judge will have no 
occasion to observe the demeanour of the witness if the 
evidence is allowed to be produced on affidavits only. 

Again, the public will not be satisfied that justice has been 
done when a decision in the case has been pronounced by 
the judge on the basis of affidavit evidence. It is true that 
the judge will have the power to direct the deponent to 
be produced for examination. But the power to exercise 
such a discretion may not be a sufficient safeguard. A 
larger use of affidavit evidence in contested matters can¬ 
not, therefore be recommended. It is true that the use 
•of affidavit evidence is successfully made in writ petitions 
before the High Courts and the Supreme Court. But the 
scope of the facts to be investigated in these matters is 
very narrow and such use cannot be extended to regular 
.civil suits. 

77. The method of the recording of evidence in the Recording \ 
court by the judge in his own hand causes considerable of eri- 

»delay. It will be useful at this stage to examine the pro- denoc - 
visions of the Code in regard to the recording of evidence. 

Under Section 138 of the Civil Procedure Code, the High 
-Court has the power to direct with respect to any specified 
judges that evidence in appealable cases shall be taken 
■down by them in the English language. Where a judge 
so empowered, is prevented by any sufficient reason from 
taking down the evidence in his own hand, he shall record 
the reason and cause the evidence to be taken down in 
writing from his dictation in open court. In certain States In 
such as Assam, Bihar, Madras and West Bengal, evidence 
is recorded in English in a narrative form. The record is 
-read over or interpreted to the witness and signed by him 
as provided in Rule 7 of Order XVIII. Where a judge is 
not so empowered, the provisions of Order XVIII apply. 

Under Rule 5, in appealable cases, the evidence of each 
-witness is taken down in writing, in the language of the 
court, by or in the presence and under the personal direc¬ 
tion and superintendence of the judge in a narrative form. 

When concluded, it is to be read over to the witness in the 
-presence of the judge and is then signed by the judge. If 
the evidence under this rule is' not taken down by the 
judge himself. Rule 8 provides that he must, as the exami¬ 
nation of each witness proceeds, make a memorandum of 
the substance of what each witness deposes and such memo-* 
randum shall be written and signed by the judge and shall 
form part of the record. Finally, in non-appealable cases, 
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Rule 13 provides that it shall not be necessary to take downs 
the evidence of the witnesses in writing at length, but the 
judge, as the examination of each witness proceeds, shall! 
make a similar memorandum. 

78. The practice of double recording which prevails in- 
the courts of some States in which the judges are not 
empowered to record evidence in English under section 138- 
has its origin in the aforesaid rules. The most common 
practice is that the bench clerk of the court takes down 
in the court’s language, the deposition of the witness in a 
narrative form while at the same time the judge makes- 
his own memorandum in English. The memorandum made 
by the judge is not merely a substance of the deposition 
as contemplated by the rules but a full narration in English, 
of the deposition of the witness. In fact, the judge tries 
to make a faithfull rendering in English of the evidence 
given in the regional or other language. The complaint 
against this method of double recording is that it is waste¬ 
ful. and that the writing of the evidence by the judge in. 
his own hand causes much delay. There is undoubtedly 
considerable substance in this comment. If the evidence- 
is long or where the witnesses are many, the judge has to 
write continuously for hours and the fatigue involved in. 
writing hampers him not only in controlling and intelli¬ 
gently following the trend of the examination-in-chief and' 
cross-examination but also in exercising effective super¬ 
vision over the vernacular recording by the bench clerk. 

79. The suggested solution of this difficulty by the 
employment of stenographers to take down a verbatim 
transcript of the evidence is open to several objections. 
Competent stenographers required for all the courts in the 
mofussil areas will not be easily available. The recording 
of the questions and answers in shorthand and then trans¬ 
cribing them in English and correcting them subsequently 
would cause more delay than would be caused by the judge 
himself taking down the evidence. If the evidence is heard’ 
throughout the day, a single record would need a relay 
of stenographers. The implementation of the proposal 
would, apart from other difficulties, be very expensive. 

80. In our opinion, the’best method of freeing the judge 
from the mechanical necessity of taking down the evidence 
in his own hand and at the same time of ensuring the 
accuracy of the record is to enable the judge to dictate 
the evidence either in English or in the regional language 
direct on the typewriter,in the hearing of the parties and 
their pleaders. Copies of the evidence so dictated should 
be made available to the parties on payment of the reason¬ 
able charges. We understand that this method of dictating 
evidence in open court is being followed by many presiding 
officers in the Bombay State with success and has been 
permitted by the High Court. It enables the judge to avoid;’ 
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fatigue, to exercise a better control over the entire pro¬ 
ceedings and also to ensure better accuracy in the record¬ 
ing of evidence, in that, it enables the parties or their 
lawyers to point out any mis-statement or errors. Further, 
if the practice of double recording is adhered to, the oral 
dictation by the judge in English will also help his bench 
clerk to make a more accurate record in the regional langu¬ 
age. As a matter of fact, under section 356 of the Code 
of Criminal Procedure, all sessions judges and magistrates 
have been authorised either to take down the evidence in 
writing in the language of the court in their own hand or 
to have it taken down from their dictation in open court 
or in their presence and hearing and under their personal 
direction and superintendence. Under this section, the 
judge or the magistrate is not required to write down, the 
evidence with his own hand. Under the Code of Civil 
Procedure, on the other hand, it is only in cases falling 

under sub-section (2) of section 138 that a judge can dictate .., iriit 

the evidence in open court. We recommend the enact- suggested, 
ment in the Civil Procedure Code of a provision similar 
to section 356 of the Criminal Procedure Code. We are 
further of the view that if such an amendment is made, 
the necessity of keeping a double record can safely be dis¬ 
pensed with. 

81. It has been stated that the arguments of the advo- Argumenti.; 
cates tend to be prolix and some method should be devised 

to control them. 

It is true that in many cases arguments are unduly Prolixity, 
prolix. Sometimes the arguments become lengthy because 
the court either from inexperience or for other reason 
is unable to control counsel. Some lawyers are long- 
winded; others are brief and to the point. Similarly, some 
judges are unable to control the arguments while some 
are inclined not to hear any arguments at all and cut them 
very short. The Court which has heard the case from day 
to day should be familiar with the evidence and can if 
necessary go through the record of the case before the 
arguments are commenced to refresh its memory. The No speda 
presiding officer who has followed the evidence will be powers 
in a much better position to control arguments. The control po * sible * 
of arguments is a matter which must pre-eminently be left 
to the capacity, experience and discretion of the judge and 
the good sense of the advocate. We do not think it is 
practicable to confer any special powers on the judge in 
this respect. % 

82. Very often, delay is occasioned by the postponement Delay*, 
of arguments to a later date on the conclusion of the evi¬ 
dence. The law contemplates that arguments shall be 
heard immediately after the evidence is concluded. In 
many cases, however, arguments are postponed either 
because the lawyers are not ready or because the court 
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has other work on hand. If the court’s diary is methodi¬ 
cally prepared in the manner already indicated, there will 
be fewer occasions for a judge to postpone the arguments 
on the conclusion of the evidence. The court must insist 
upon the lawyers appearing in the case presenting their 
arguments immediately on the conclusion of the evidence. 
Such a practice prevails on the original side of the High 
Court in Bombay, where, however heavy the record, 
counsel never ask for time to prepare their arguments. In 
cases of exceptional difficulty, complexity and a heavy 
record, it may perhaps be reasonable to give a short 
adjournment to enable the lawyers to prepare their argu¬ 
ments; but the normal rule should be to hear the argu¬ 
ments immediately on the conclusion of the evidence. 

83. It is not suggested that the delivery of judgments 
is as a rule delayed though no doubt delays have been 
brought to our notice in some places where some judges 
are in the habit of delaying their judgments, at times, 
inordinately. We have even been told of instances where 
judges have failed to deliver judgments for several weeks 
or even months after the conclusion of the hearing, and 
have caused entries to be made in the case diaries to show 
that the case was reopened for further arguments on some 
point at a later date. 

S4. The requirements of the Code on this point are 
clear. Order XX, Rule 1 requires that after the case has 
been heard the court shall pronounce judgment in open 
court either at once or on some future date, of which due 
notice shall be given to the parties or their pleader. There¬ 
fore, if the court does not pronounce judgment immediate¬ 
ly at the conclusion of the hearing, it will have to fix a 
definite date for the delivery of judgment and notice of 
such date will have to be given to the parties. Notwith¬ 
standing this provision, the courts however merely reserve 
judgment without fixing a specific date for its delivery. 
This is undesirable. The Court should, as far as possible, 
fix the date for the delivery of the judgment when it 
adjourns the case for judgment. In practice, it is difficult 
for the subordinate courts to give their judgments at once 
at the close of the hearing as contemplated by Order XX, 
Rule 1. In the courts of senior civil judges or subordinate 
judges who try difficult suits of higher valuation, a judg¬ 
ment may perhaps not be ready for delivery for a week 
or in some cases a fortnight after the conclusion of the 
hearing. However, except in ex parte and small cause 
cases and cases of a very simple nature, where judgment 
can and must be delivered immediately or on the next day, 
ordinarily not more than a week or a fortnight should be 
allowed to elapse before a judgment is delivered. Delay 
on the part of the presiding officer in writing out his judg¬ 
ment weakens his grasp of the facts of the case, arguments 
are forgotten, impressions formed of the witnesses’ demea¬ 
nour become faded and generally there is a waste of time 
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occasioned by the necessity of refreshing his memory by 
frequent reference to records. If all judicial officers are 
provided with stenographers as in the States of Andhra 
Pradesh and Madras, the judges will be able to deliver 
judgments at the close of the hearing in a greater number 
•of cases and will also be able to deal expeditiously with 
reserved judgments. We recommend that the assistance 
•of stenographers be made available to all presiding officers. 

85. Certain High Courts have made rules for delivery day^Umit 
of judgments of the lower courts within a fixed period, fordeli- 
'We have dealt with these rules elsewhere. We recommend yering 
that it should be generally provided by rules that judg- >"dgmentt. 
ments should be delivered within two weeks of the close 

•of hearing of the case. There is no reason why this time 
limit which has satisfactorily worked in Madhya Pradesh 
and Madras should not work equally well in other States. 

86. It is said that judgments of the subordinate courts ?*”*** 
are often unnecessarily prolix. The law requires that the ,ud * iae a*»- 
judgments should contain a concise statement of the case, 

the points for determination, the decision thereon and the 
•reasons for such decision. Unfortunately, sufficient atten¬ 
tion is not paid to this provision, Order XX, Rule 4 C.P.C. 

The length of the judgments is increased on account of the 
long verbatim extracts of pleadings and reproduction of 
the evidence of witnesses. Instead of starting compen¬ 
diously the case for each side, many judges set out in the 
judgments a literal translation of the pleadings. Sometimes 
the entire plaint and the written statement are translated 
into single continuous sentences. Some judges are in the 
habit of summarising the facts though they have set out 
the pleadings in detail. The plaints often contain a great 
deal of irrelevant and unnecessary matter. The written 
statement also contains denials as to every such irrelevant 
fact. In the course of the trial many of these facts are 
either admitted or given up. In writing a judgment there¬ 
fore, the judge should apply his mind to the facts as they 
have emerged at the trial. They should be stated shortly 
and with reference to the pleadings on specific points to 
which alone the dispute has been limited. .It is wholly 
unnecessary to reproduce at length the evidence of wit¬ 
nesses as many judges do. A judgment should not be a 
catalogue of events or a summary of the evidence. The 
judge owes it to himself to endeavour to develop his capa- . .' 
city for writing good judgments. A judgment is probably andpraf- 
the most creative part of his work and the expression of dec 
his own personality. As an eminent English judge has necessary, 
said “the art of composing judgments is not taught; it is 
acquried by practice and by study of the models provided 
in the innumerable volumes of the law reports in which 
are recorded the achievements of the past masters of art.” 1 


J . “ The Writing of Judgments” by the Rt. Hon. Lord Macmillan 
LI. Bom. L. R, J. p. i. 
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The excellence of a judgment will depend upon the judge’s 
power of expression and his capacity to grasp and to 
marshal the facts and the law in a simple, yet lucid and 
logical manner. We urge upon the judicial officers the 
importance of studying judgments of eminent Indian and: 
English judges recorded in the Law Reports. Much can 
be achieved in the direction of the cultivation of this art 
by suitable instruction imparted to judicial officers at the 
stage of probation. 

87. The rule that judgment should be pronounced in 
court requires that it should be read out in full. Opinion 
has been generally expressed that this practice results 
in a good deal of waste of judicial time and is wholly un¬ 
necessary. It would be sufficient to read the findings on 
the issues and the final order in the judgment in open 
court. The judgment could then be made immediately 
available to the parties. Such a practice is followed by 
many presiding officers. We recommend that legislative 
provision be made for the adoption of this practice by a 
suitable amendment. 

Other Causes of Delays 

88. The law relating to suits by or against minors or 
persons under a disability is contained in Order XXXII 
of the Code of Civil Procedure. Sometimes delays occur 
by reason of the special procedure required to be followed 
in cases in which such persons are parties. 

Where the plaintiff is a minor (or a person under a 
disability) a suit on his behalf must be instituted by a 
next friend. Rule 2 of Order XXXII provides that if such 
a suit is instituted by or on behalf of a minor without a 
next friend, the defendant may apply to have the plaint 
taken off the file with costs to be paid by the pleader or 
other person by whom it was presented. If the minor 
plaintiff is and continues to be properly represented, no 
delays need arise. 

89. The Uttar Pradesh Judicial Reforms Committee, 
have however, pointed out a difficulty. Sometimes a suit 
is instituted on behalf of a minor after another suit for a 
substantially similar relief by a different person acting as 
a next friend of the same minor has been previously heard 
and disposed of. The Committee pointed out that a large 
majority of such suits are frivolous and the defendant finds 
it difficult to recover his costs from the next friend even 
if such costs are awarded against him personally. We have 
not heard of similar frivolous suits in other States. As a 
safeguard against this practice the Committee proposed 
the insertion of a new sub-rule (2) to Order XXV of the 
Code of Civil Procedure requiring the next friend to give 
security for costs of the defendant. 1 
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In Madras a new rule 2-A in Order XXXII empowers A 
the court at any stage of the suit either on the application 
of the defendant or suo motu to order the next friend to 
give security for the payment of the defendant’s costs if it 
appears that the suit has been instituted on behalf of a 
minor by his next friend improperly or unreasonably. The 
security includes court fees payable to Government when 
the suit has been instituted in forma pauperis. This 
amendment goes much further than the recommendation 
of the Uttar Pradesh Committee which would restrict the 
right of the court to demand security only to those cases 
in which a suit for a substantially similar relief had already 
been instituted and decided and even in such cases security C omi—ato d. 
would be ordered only on the application of the defendant. 

We recommend that a provision similar to that introduced 
in Madras be enacted in the Code. Such a provision will 
•control vexatious litigation by next friends of minors. 

90. When the defendant is a minor it is the duty of the Suit* 
court to see that the suit does not proceed against him un- 
less he is properly represented. A suit against a minor can¬ 
not proceed until a guardian ad litem is appointed by the 
court to represent him. The evidence before us shows that 
though delays sometimes occur in the appointment of 
guardians ad litem they are neither frequent nor too long. 

At this stage it will be useful to examine briefly the existing 
legal provisions. 

Rules 3 or Order XXXII of the Civil Procedure Code 
empowers the court in cases in which a minor is a defen- • 

dant to appoint a proper person to be his guardian for the 
purpose of the suit. The rule gives the order of preference 
for the appointment of a guardian ad litem as follows: 

(i) A guardian appointed or declared by a compe¬ 
tent authority; 

(ii) The father or other natural guardian to the 
minor; 

(iii) Where there is no father or other natural 
guardian, the person in whose care the minor is. 

Under Rule 4(1) any person who is of sound mind and 
has attained majority may act as next friend or guardian for 
the suit provided his interests are not adverse to those of 
the minor. The same rule provides that no person can be 
appointed guardian for a suit without his consent and that 
where there is no other person fit and willing to act as such 
guardian the court may appoint any of its officers to be such 
guardian and may make proper orders for the costs to be 
incurred by such officer in the performance of his duties as 
such guardian. 

Under Rule 4, sub-rule (2) where the minor has a 
guardian appointed or declared by a competent authority, 
no person other than such guardian can act as a next friend 



Guardians 
refusing 
to act. 


Delays. 


Suggestions. 


Simulta¬ 

neous 

notices. 


of the minor for the suit unless the court considers for 
reasons to be recorded that it is for the minor’s welfare that 
another person be permitted to act or be appointed. When 
no guardian has been appointed by any competent authority,, 
the plaintiff has to propose the name of other suitable person 
for appointment as guardian and to support it by affidavit 
that the proposed guardian has no interest in the matters; 
in controversy in the suit adverse to the minor. Under 
sub-rule (3) of Rule 4, however, no person can be appointed 
a defendant’s guardian for the suit without his consent. 

91. A difficulty arises therefore when the persons pra- 
posed by the plaintiff refuse or are reluctant to act as 
guardians. It is said that the natural guardians or other 
persons entrusted with the custody of the minor often, 
cause delays by refusing to act as guardians and hold up- 
the progress of the suit for long periods. When the pro¬ 
posed guardian refuses to act, the plaintiff has to think of 
another relation and to apply for his appointment. When 
such other relation also refuses, the whole process has to 
be repeated because under Rule 4 of Order XXXII the 
court can appoint one of its officers as guardian only “where- 
there is no other person fit and willing to act as guardians 
for the suit’’. It often happens that successive proposed 
guardians either evade service or decline guardianship* 
with a view to harass and tire out the plaintiff and drive 
him to incur the costs of taking out fresh notices to ether 
guardians who in their turn refuse to act. The Civil Justice 
Committee found that in many cases it had taken more 
than a year to appoint a guardian. This was also noted in 
1951 by the Uttar Pradesh Judicial Reforms Committee who- 
observed: “It is a matter of experience that considerable 
delay is occasioned in the appointment of guardians of 
minors”. 1 

92. The Uttar Pradesh Committee suggested “that all 
probable guardians should be nominated in the very first 
instance and notices should issue to all of them simultane¬ 
ously including the natural guardians. After the notices 
have been served, it will be open to the court to appoint a- 
proper guardian out of those to whom notices have been 
sent”. The rules of the Punjab High Court require a plain¬ 
tiff to file with his plaint a list of all relatives of the minors 
and other persons with their addresses who prima facie are 
capable of acting as guardians. In Madras, the plaintiff is 
required to state in his application in order of suitability, 
a list of persons who are competent and qualified to act as 
guardians for the suit for the minor defendant. This is a> 
slightly modified form of the proposal of the Uttar Pradesh 
Committee. The plaintiff is also required to produce with 
his application necessary forms in duplicate for issue simul¬ 
taneously of notices to at least two of the proposed guar¬ 
dians. If neither of the person served signifies his consent 
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to act, the court has to proceed to serve notice simultane¬ 
ously upon two other selected persons out of those named 
in the list and the applicant has, within three days of inti¬ 
mation of unwillingness by the first set of guardians, to pay 
the necessary process fees for service on the second set. 

Under rule 4, neither a guardian appointed by the com¬ 
petent authority nor a natural guardian nor a person in 
whose care the minor is, can be appointed without his ex¬ 
press consent. Under the old Code of 1882 if such a person Consent to- 
neither accepted nor refused guardianship, his consent was be pre- 
presumed. The Civil Justice Committee was in favour of sumed - 
reverting to the old provisions. It proposed that the con¬ 
sent of such a person (namely a guardian appointed by a 
competent authority or a natural guardian or a person in 
whose care the minor is) should be presumed and notice 
should be issued upon him presuming his consent if he does 
not within a month refuse to act. If he eventually appears 
before the court and refuses to act, the court would then 
relieve him of his duties and appoint another guardian for 
the suit. 1 

93. The proposal of the Uttar Pradesh Committee which Objections, 
would require the plaintiff to furnish a list of all possible 
guardians and the service of simultaneous notices to them 
might create a conflict between the proposed guardians and Conflict, 
also cause unnecessary costs to the plaintiff. The order of 
preference in Order XXXII Rule 3 is based on sound prin- Unnecessary- 
ciple and we are unable to see that any useful purpose will cos s ' 
be served by sending simultaneous notices to distant rela¬ 
tives when a natural guardian like the father or the mother 
or some other nearer relation in whose care the minor is/are 
available. Such distant relatives may not agree to act as 
guardians or may not take adequate steps to safeguard the 
interests of the minor. In the absence of a guardian de¬ 
clared by the competent authority or natural guardian, pre¬ 
ference will have to be given to the person in whose care 
the minor is or with whom he is residing. In making the 
appointment the court will of course take into consideration 
the question whether he has any interest adverse to that of 
the minor. But it appears to us inadvisable that the court 
should start a roving inquiry which is implicit in the pro¬ 
posal to send out notices simultaneously to other persons 
whose number may at times be very large. The rules made 
by some High Courts for sending notices, not to all persons 
named in such lists, but to two or three at a time also do 
not, in our view, help to solve the difficulty. If those who 
are supposed to represent the interests of the minor defen¬ 
dant are inclined to be intractable, the notices issued to 
each group of such persons in succession will be evaded or 
refused and the position will in no way be improved. On 
the other hand, if the natural guardian or other person with 
whom the minor is residing accepts guardianship in the 
first instance, the plaintiff will have unnecessarily incurred 

‘Report 65, para. 7. 
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94. The suggestion of the Rankin Committee to revert to 
the procedure obtaining under the Code of 1882 whereby 
consent of the proposed guardian could be presumed did 
not commend itself to the majority of the High Courts at 
that time. The purpose of appointing a guardian is to Safe¬ 
guard the interests of a minor and if his consent is pre¬ 
sumed, although he has not expressly given it; he cannot be 
trusted to act in the minor’s interest. In such a case the 
possibility of the minor defendant bringing a suit to set 
aside the decree on attaining majority cannot be over¬ 
looked. An amendment on these lines has actually been 
made in Allahabad. In our view such a provision is likely to 
increase litigation and we are unable to recommend it. 
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95. We, however, recommend that a notice should be 
issued in the first instance to a guardian appointed by a 
competent authority, or, if there be none, to the natural 
guardian, or failing him to the de facto guardian, i.e., the 
person in whose care the minor is. This is already provided 
in Order XXXII Rule 3(4). If the court finds that none of 
them can be appointed, it should immediately appoint one 
of its own officers as guardian for the suit instead of calling 
upon the plaintiff to propose the names of other distant rela¬ 
tives or friends. Sub-rule (4) of Rule 4 will have to be 
amended accordingly. We do not expect any difficulty in 
the officer of the court so appointed being able to discover 
a relative, near friend or other person who would be able 
to give necessary instructions to him and also put him in 
funds for the defence of the suit. It should of course be 
open to such near relative or other person who has been 
discovered and approached by the official guardian to come 
to the court and express his willingness to accept guardian¬ 
ship for the purpose of the suit. The court would in that 
case relieve the official guardian of his duties and appoint 
that relative or the other person guardian for the suit. In 
cases where the court appoints an officer of the court to be 
the guardian ad litem, it should also be authorised to direct 
that the costs of the guardian shall come out of the estate 
of the minor. Provision to this effect has been made by the 
High Courts of Madras, Bombay, Nagpur and others. 


Notice to 
(the minor. 


96. Sub-rule (4) of Rule 3 of Order XXXII requires 
notice to be served on the minor also before any order can 
be made on an application under that rule. This rule has 
been amended in different States. Thus in Bombay and 
Madras it is not necessary now to issue a notice to the 
minor. In Uttar Pradesh following the recommendation of 
the Uttar Pradesh Judicial Reforms Committee, notice has 
to be served upon the minor only if he has attained the age 
of twelve. In Kerala the age has been fixed at fifteen years. 
We think some uniformity in this matter is desirable. 
Again, when a minor is of tender years and unable to form 
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an opinion as the person most suitable to be appointed 
guardian, no useful purpose would be served by serving a 
notice upon him. On the other hand, it is equally undesir¬ 
able to dispense completely with notice to a minor as has 
been done in Bombay and Madras. The minor may have 
reached an age nearing the age of majority and in such 
cases it would undoubtedly be advantageous to~consult him. 

We do not think it is necessary to lay down a hard and fast xo be 
rule as to the age at which a minor should be consulted. It discretionary, 
should, in our view, be left to the discretion of the court to 
determine in each case, whether notice should be issued 
to the minor also. This is precisely the position in Madhya 
Pradesh under Rule 4-A framed by the former Nagpur 
High Court. We recommend an amendment of the Code 
enacting a similar rule. 

97. The court has power to issue commission—(a) for Commissions, 
examination of witnesses, (b) for making local investiga¬ 
tions, (c) for examining or adjusting accounts or (d) 

making a partition. Delays at times occur when commis¬ 
sions are issued for the examination of a witness or for 
making a local investigation or adjusting accounts. 

Generally, a pleader is appointed a commissioner for the Delays In 
examination of a witness. Although the court fixes a date 
for the return of the commission, delays frequently occur 
and the commissioner applies for an extension of the time 
fixed for the execution of the commission. The delay may 
arise by reason of the commissioner being a busy pleader 
and not being able to devote time to the work entrusted to 
him especially when the fees payable are unattractive. 

Delay may also be caused by the parties or their pleaders 
trying to seek adjournments of the examination before the 
commissioner. 

The commissioner appointed under the Code is an officer Strictness 
of the court and if the court exercises proper vigilance, there necessary, 
should not be unreasonable delay in the execution of the 
commissions for examining witnesses residing within the 
court’s jurisdiction. If the delay is occasioned by the 
default of the commissioner himself the court would be 
justified in revoking his appointment and aDpointing 
another person instead of extending the time. If, on the 
other hand, the party at whose instance the commission is 
issued is guilty of dilatory tactics, the court can still revoke 
the order of examination by commission and the party in 
default must take the consequences of such revocation. 

This is a matter entirely in the discretion of the court and 
expedition can be attained if the commissioner is impera¬ 
tively required to finish his work within a stated period and 
if his fees are reduced in case of delay in executing the 
work. 

98. As regards witnesses residing beyond the court’s juris¬ 
diction the commissions are generally issued to the court 
within the local limits of whose jurisdiction such witness 
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resides or to any pleader or other person whom the court 
issuing the commission may appoint. The court to whom 
the commission is issued is not bound to record the evidence 
but it may cause the evidence to be recorded by the appoint¬ 
ment of a commissioner. The Civil Justice Committee 
observed: “As there is a disinclination to add to the duties 
of the court the recording of evidence in suits not within 
their jurisdiction, the usual practice is to appoint a pleader 

in the place where the witness resides as commissioner. 

The pleaders to whom they are issued are apt to put them 
on one side and to take them up when they have nothing, 
better to do. 1 The work of recording evidence on commis¬ 
sion should in our view be entrusted to comparatively, 
junior lawyers who do not have much court work instead of 
busy practitioners who would not be able to give time to> 
such work. Some courts maintain a list of pleaders willing 
to work as commissioners. As far as possible this list should 
consist of junior lawyers who can be depended upon to- 
execute the commission promptly. Junior lawyers compe¬ 
tent to do this work will undoubtedly be found in all 
districts. 
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99. The opinion generally held is that the depositions 
before the commissioners tend to be extremely lengthy. 
Although, it would appear that in law the commissioner 
has the authority to exclude irrelevant or inadmissible 
evidence, the Code is not clear on the point and the com¬ 
missioner feels incompetent to exercise this power and the 
result is a mass of useless matter placed on record, through 
the mouth of the witnesses and much time and expenditure 
are wasted in the process. The Civil Justice Committee 
recommended that the rules should be recast in order to 
provide for the appointment of a commissioner who shall 
have the same authority as the court in excluding inadmis¬ 
sible evidence or for the appointment of a commissioner 
who would be obliged to record everything that each party 
desired leaving the question of admissibility or inadmis¬ 
sibility to the decision of the court which issued the com¬ 
mission. In cases in which a commissioner is given full 
power to reject evidence as inadmissible the Committee 
recommended that an appeal against the decision refusing 
to admit evidence should lie to the court which issued the 
commission and that such appeal should be filed within 


seven days. This proposal was rejected by most of the 
High Courts. We cannot recommend it. The acceptance of 
Not favour- it will result in a multiplicity of interlocutory appeals which 
will have the effect of holding up the trial. A simpler solu¬ 
tion is that the commissioner recording the evidence should 
have regard to the provisions of the Evidence Act and in 


case the pleader or other person examining the witnesses 
presses any question which the commissioner has dis¬ 
allowed, he should record such question and the answer 
thereto, but the same should not be admitted as evidence 
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except by the order of the judge before whom the deposi¬ 
tion is put in evidence. Such rules have been made by some 
High Courts and it is necessary that they should be general¬ 
ly applied by being enacted as a part of Order XXVI. 

100. Delays also occur in the return of commissions Other 
issued for local investigations or for taking accounts. We commisriona. 
think that commissions for local investigations which are 

usually issued for the purpose or preparing a plan or map 
of the site in dispute or for like purposes would be expe¬ 
dited if the work is entrusted to some ministerial officer of 
the court instead of to a pleader. The court will be able to 
exercise a more efficient control and supervision over its 
own officer than over a pleader. 

As regards commissions for taking accounts the Civil Supervision 
Justice Committee suggested, that the work should be necessary, 
entrusted to individuals competent in particular forms of 
accounts and that they should be remunerated adequate¬ 
ly for the work performed. The appointment of com¬ 
missioners is in the discretion of the court and the court 
can make a careful and judicious choice, and keep a 
strict watch over his work. 

101. Delays in the trial of a suit or proceeding often Stay of 
occur by reason of orders of stay of proceedings passed proceedings, 
by appellate or superior courts. Apart from the stay of 
execution of decrees, stay orders relating to suits and 
proceedings arise generally out of interlocutory matters. 

The progress of the suit is held up by an appeal or revi¬ 
sions against an interlocutory matter. 

A majority of these appeals and revisions lack subs¬ 
tance. Sometimes, such interlocutory proceedings are not 
even bona fide. The applicant or appellant who files such St »y 
interlocutory appeals or revisions knows that there is no superior 
chance of success and he files it only in order to gain courts, 
time when other attempts to obtain adjournments have 
failed. In such cases the original proceedings should not 
be stayed, unless a very strong case is made out. 

In any case, no stay should be granted without imposing 
terms. The appellate courts should be very careful in 
dealing with admission of revisions or appeals against 
interlocutory orders. An examination of the returns of Remedies, 
such proceedings shows that in more than 80 per cent of 
such cases the order passed by the court of the first ins¬ 
tance is confirmed and the appeal or revision is dismis¬ 
sed. The superior courts should also pay more attention 
to the disposal of these revisions and appeals which'delay 
the original proceedings and as far as possible priority 
should be given to them. It will also be useful if the 
returns made by the subordinate courts to the superior 
courts contain a column setting out the suits in which 
proceedings have been stayed by the superior courts. 

This .will have the advantage of indicating to the superior 
courts from time to time the number of proceedings that 
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have been, stayed by reason of their orders and enable 
them to take measures for the early disposal of the pro¬ 
ceedings in which stays have been granted. 

We have also discussed the problem of delays arising 
on account of stay of proceedings of interlocutory stages 
in the Chapter on “Civil Revisions” and have made 
several recommendations, which need not be repeated 
here. 

Summary of 102. We may summarise our conclusions and recom- 

conclusions mendations on the trial of civil suits as follows:— 

and re- 

commenda- 

tl0ns ‘ (1) Instruction in the art of drafting pleadings 

should form part of the lawyer’s professional training 
course. 

(2) Efforts should be made by the legal profes¬ 
sion to stop the practice of pleadings being drawn by 
clerks and petition writers. 

(3) Order VI, Rule 15 of the Civil Procedure 
Code should be amended by providing that the veri¬ 
fication of pleadings should be on oath, so that in ex 
■parte cases, the court may in its discretion give 
judgment on the plaint without requiring additional 
evidence and the defendant may not falsely deny 
obvious facts. 

(4) Parties should be require^ to file with their 
pleadings a registered address, service of processes 
and notices at which, will be deemed to be service on 
the party for the purposes of the suit, appeal, revi¬ 
sion or execution proceedings. Order VI may be 
amended by the addition of a rule similar to rule 
14-A in West Bengal. 

(5) Whenever there is concentration of several 
courts at one place, a special officer of the rank of a 
civil judge should be appointed for the purpose of 
receiving, scrutinising and checking pleadings with 
power to make peremptory orders for dismissal of the 
suit- or direct amendment or rejection of the 
pleadings. 

(6) The form of summons to the defendant 
should be amended by inserting in it a direction to 
the defendant to file a written statement by a date 
which should be the date fixed for settlement of 
issues and a note added in the summons to the effect 
that if the written statement is not filed by that 
date, the matter may be dealt with ex-parte. 

(7) The courts should be strict in the matter of 
granting adjournments for filing written statements. 
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(8) Government should generally be given three 
months notice from the date of the summons for fil¬ 
ing its written statement. Order XVII, Rule 5 
should be amended as in Madras. 

(9) Parties should be directed to file with their 
pleadings printed forms of processes, filled in by them 
leaving only the relevant dates to be filled in by the 
court. 

(10) Printed forms for this purpose should be 
made available free of cost or on a small payment. 

(11) Parties should be responsible for the accu¬ 
racy of the details given in the forms. 

(12) The courts should exercise very strict super¬ 
vision over the process serving establishment to 
reduce delays in the service of process. 

(13) If practicable, a responsible officer should 
make regular inspections of the work of the process 
servers by paying surprise visits to the villages. 

(14) The service conditions of process servers 
should be improved and provision made for the pay¬ 
ment of travelling and other allowances to them. 

(15) Summons by post and summons in the ordi¬ 
nary form should be issued simultaneously and the 
courts should act on whichever return shows effective 
service. 

(16) Substituted service should be ordered after 
two unsuccessful attempts to effect service in the 
ordinary manner or by post. 

(17) Although suggestions as to the framing of 
issues may be invited from the advocates, judicial 
officers should invariably frame the issues them¬ 
selves afer studying the pleadings and documents and 
after obtaining relevant information from the parties. 

(18) The rules for the examination of parties 
contained in Order X, Rule 1 and 2 should be fully 
applied. 

(19) The provisions relating to discovery and the 
production and admission of documents in Orders XI, 
XII and XIII should be made use of as frequently as 
possible. 

(20) Order VIII, Rule 11 should be amended as 
in the Punjab so as to require a defendant to produce 
documents on which he bases his defence or claim for 
set-off and file a list of documents on which he relies 
as evidence in support of his case. 

(21) The provisions of Order XII, Rule 3-A 
should be more extensively used. 
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(22) If necessary, after the settlement of issues, 
one intermediate date may be fixed before the date 
<of hearing for filing supplementary lists of documents. 

(23) The production of further documents should 
not be allowed at the stage of hearing save in 
exceptional circumstances and for good reasons to be 
recorded in writing. 

(24) The court should insist upon the list of 
documents and their production in court being made 
in chronological or some other methodical order. 

(25) Questions as to the relevancy and the admis¬ 
sibility of documents should be decided as and when 
they arise and not left to be decided at the stage of 
delivering the judgment. 

(26) The High Courts should continuously draw 
the attention of presiding officers to the advantages 
resulting from the use of the provisions relating to 
discovery and inspection. 

(27) Parties should be required to file their lists 
of witnesses within a time to be fixed by the court 
not exceeding thirty days from the date of the fram¬ 
ing of the issues. 

(28) The date of hearing should be fixed after 
such lists are filed and in consultation with the law¬ 
yers to ensure a day to day hearing. 

(29) Parties should be encouraged to procure the 
attendance of the witnesses without the issue of a 
summons. No aspersions should be allowed to be 
cast on the integrity or impartiality of witnesses who 
appear without summons on the ground of their 
appearing without being summoned. 

(30) Applications for examining additional wit¬ 
nesses not mentioned in the list should be decided on 
their merits and on sufficient reasons being placed 
before the court for such examination. 

(31) Process fees should be remitted in gases 
when the party himself serves the summons. 

(32) A separate machinery for conciliation pro¬ 
ceedings is unnecessary. 

(33) The bringing about of a compromise should 
be left to the initiative of the trial judge. 

(34) The judge snould be able at the stage of the 
clarification of the pleadings and the examination of 
the parties under Order X to form a view whether 
the case is suitable for a compromise and to make 
suitable suggestions with a view to effecting a settle¬ 
ment in appropriate cases. 
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(35) An elaborate pre-trial procedure on the 
American model is not suitable for adoption in our 
•country. 

(36) Ex parte and uncontested cases should be fixed 
for hearing early by putting them in a separate ex parte 
list. 

(37) Uncontested cases fixed for hearing on any 
given date should be disposed of before contested 
matters are taken up. 

(38) If the plaint is verified on oath, judgment may 
be passed for the plaintiff without recording evidence. 
In all other cases formal evidence will have to be taken. 

(39) Judicial officers should pay personal attention 
to the posting of cases and the fixation of dates for trial. 

(40) The way in which a judicial officer fixes his 
diary and adjourns cases should be taken into account 
in assessing his efficiency. 

(41) The methods of arranging cause lists and fixing 
of dates prevalent in Madhya Pradesh may be adopted 
and its observance strictly enforced. If there are diffi¬ 
culties in working it, the methods adopted in Madras 
and Bombay and described in paragraphs 59 to 61 ante 
may be adopted. 

(42) The hearing of contested cases once begun 
.should continue from day to day in strict conformity 
with the provisions of Order XVII, Rule 1. 

(43) Efforts should be made to distribute work 
among judicial officers in a systematic fashion. 

(44) When an officer is required to do both original 
civil and sessions work, sessions cases should be trans¬ 
ferred to him immediately on receipt of the committal 
•order and it should be for the judge trying the case to 
fix the date of hearing having regard to the state of his 
file. 

(45) Adjournments should not be granted merely 
to suit the convenience of the parties or their advocates. 

(46) An opening need not be insisted upon in every 
case but only in complicated cases when the court feels 
the need for it. 

(47) If parties to a suit wish to give evidence they 
should do so before their other evidence is led. 

(48) The courts should encourage the larger use of 
affidavit evidence for proof of simple and incontroverti¬ 
ble facts. 

(49) Judges should be enabled to dictate the 
evidence of witnesses to a typist in court instead of 
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recording it in their own hand. A provision similar to- 
section 356 of the Code of Criminal Procedure as amend¬ 
ed should be made in the Code of Civil Procedure. 

(50) Arguments should, as far as possible, be heard 
immediately on the conclusion of the evidence or in 
complicated cases within a short time thereafter. 

(51) The High Courts should frame and enforce 
rules for judgment to be delivered promptly or within 
two weeks of the close of the hearing except for good 
reasons to be explained by the presiding officer. 

(52) Whenever the court reserves judgment in a. 
case it should, at the time of adjournment for considera¬ 
tion, specify the date on which the judgment will be 
delivered. 

(53) All judicial officers should be furnished with 
stenographers as in the States of Andhra Pradesh and 
Madras.. 

(54) It is not necessary to read out the full judg¬ 
ment in open court. It is sufficient if the findings on 
the issues and the final order are read. 

(55) Order XXXII, Rule 2 should be amended so- 
as to empower the court at any stage of the suit to order 
the next friend of a minor plaintiff to give security or 
the defendant’s costs if the suit appears to have been 
instituted by the next friend improperly or unreason¬ 
ably. 

(56) When there is a minor defendant a guardian¬ 
ship notice should be issued in the first instance to (1) 
a guardian appointed by a competent authority or (2) 
a natural guardian or (3) the de facto guardian, that 
is, a person in whose custody the minor is. 

(57) If none of them can be appointed, the court 
should immediately appoint one of its officers as 
guardian for the suit, till a suitable relative willing to- 
accept the guardianship is discovered. 

(58) The costs of the official guardian should come 
out of the estate of the minor. 

(59) Order XXXII, Rule 3, sub-rule (4) should be 
amended so as to leave it to the courts discretion to 
determine whether notice should be issued to the minor 
defendant. 

(60) A commissioner appointed by a court for any 
purpose should be imperatively required to finish his 
work within the time fixed and in case of delay his fees 
should be reduced. 

(61) Commissions for recording the evidence of 
parties or witnesses should be entrusted to junior 
lawyers not having much work. A list of suitable junior 
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lawyers willing to work as Commissioners should be 
maintained in each court. 

(62) If any question is objected to and the Commis¬ 
sioner for recording evidence considers the objection 
valid but the other party insists on the question being 
permitted, the Commissioner should record both the 
question and the answer thereto, but the same should 
not be admitted as evidence except by the order of the 
judge before whom the deposition is tendered as 
evidence. 

(63) Commissions for local investigation like prepar¬ 
ing a plan or map may be entrusted to ministerial 
officers of the Court. 

(64) Superior courts should submit appeals and 
revisions from interlocutory orders to a close scrutiny 
and admit them or grant a stay only in proper cases. 

(65) Superior courts should dispose of proceedings 
in which stay orders have been issued expeditiously. 

(66) Subordinate courts should indicate in their 
returns the cases and proceedings which have been held 
up owing to the stay orders. 



15.—CIVIL APPEALS 


Appeals, 
Scope 
of Existing 
law rehting 
to. 


••Right (of 
appeal 
. conditioned 
by value. 


First 
Appeals 
to District 
Court and 
the High 
Court. 
Appeals to 
the Sup¬ 
reme 
.Court. 

No right 
of appeal 
,in small 
^cause 
„*uits. 


1. The Indian legal system knows of three procedures 
by which a litigant can obtain relief against decrees or 
orders passed by a Court. He has a remedy by way of 
appeal, revision or review. We are, in this chapter, con¬ 
cerned only with the right of appeal. 

2. The right of appeal in civil proceedings is primarily 
conditioned by the value set upon the subject matter in 
dispute in the suit for the purpose of jurisdiction. As we 
have seen, almost the entire volume of original civil litiga¬ 
tion is disposed of by - judicial officers of the class of 
Subordinate Judges or Senior Civil Judges, and Munsifs 
or Junior Civil Judges. The limits of their pecuniary 
jurisdiction are defined by the respective Civil Courts 
Acts. These limits are not uniform. In the case of 
Munsifs or Junior Civil Judges, their pecuniary jurisdiction 
varies from Rs. 10,000 in Bombay and Madhya Pradesh to 
Rs. 1,000 in Punjab and Orissa. Above these limits, the 
Subordinate Judges or Senior Civil Judges exercise 
unlimited pecuniary jurisdiction in all States* except a 
few. All suits above the pecuniary limits of the Munsifs 
or Junior Civil Judge’s jurisdiction, which are generally 
assumed to be more important, are triable exclusively by 
the Subordinate or Senior Civil Judge. 

3. From the decrees passed by the Courts in these suits, 
the law provides a first appeal to the district court or the 
High Court on questions of facts as well as law 1 . There 
is a further right of appeal to the Supreme Court under 
article 133 of the Constitution and section 109 of the Civil 
Procedure Code from a decree passed in appeal by a High 
Court, subject to certain conditions. 

4. Small and simple suits for money or movable pro- • 
perty and the like fall within the jurisdiction of the Courts 
of small causes or regular Courts exercising the powers of 

a Court of small causes. These cases are tried summarily 
according to the small cause Court procedure, and there is 
no right of appeal from decrees passed in such suits but 
only a right to invoke the High Court’s revisional 
jurisdiction. 2 If cases of this description are tried according 
to the regular procedure hv Courts not invested with 
powers of a small causes Court, only one appeal is allowed 


1 Within defined pecuniafv limits, anpeuls lie to the District Judges 
from decisions of the Subordinate Tribunals, 

* InUP. revisions lie to the District Judge. 
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on facts and law to the district appellate Courts and no 
further appeal lies to the High Court, unless the value of 
the subject matter in dispute exceeds Rs. 1,000. 

5. There is a large volume of cases which may either Right of 
be (a) of a small cause nature, but the value of the subject second 
matter of which is above Rs. 1,000 and below the upper appea " 
limit of the Munsif’s or Junior Civil Judge’s jurisdiction 

as defined by the local Civil Courts Acts or (b) of a nature 
which, under the law for the time being in force, are 
excepted from the cognizance of Courts of small causes. 

In such cases, there is a first appeal to the district 
appellate Court on facts and law and a second appeal to 
the High Court on a point or points of. law only. The 
findings of the lower appellate Court, whether of affirmance 
or of reversal, on issues of fact are conclusive and cannot 
ordinarily be re-opened in the High Coyrt 1 . A second 
appeal will lie on any of the following grounds, namely; 

“(a) the decision being contrary to law or to some usage 
having the force of law; (b) the decision having failed to 
determine some material issue of law or usage having the 
force of law; (c) a substantial error or defect in the pro¬ 
cedure provided by the Code or by any other law for the 
time being in force, which may possibly have produced an 
error or defect in the decision of the case upon the merits.” 

6. -Finally, we have the system of Letters Patent appeals Letters 
under clause 15 of the Letters Patent of the Calcutta, Patent 
Madras and Bombay High Courts and clause 10 of the Appeals, 
Letters Patent of the High Courts of Allahabad and Patna. 

These appeals lie to the High Court from judgments of a 
single Judge (a) in the exercise of its original jurisdiction, 

(b) in the exercise of its appellate jurisdiction in a first 
appeal, or (c) in the exercise of its appellate jurisdiction 
in a second appeal, provided the Judge who passed the 
judgment certifies that the case is a fit one for appeal. 

7. There are also miscellaneous appeals arising out of Miscella- 
orders of an interlocutory nature in pending suits, appeals neous 
from orders in execution, and the like. Section 104 and a PP eals - 
Order XLIII Rule 1 of the Civil Procedure Qode contain an 
exhaustive list of appealable orders of this type. Section 
104(2), however, contemplates only one appeal against such 
orders and a second appeal is barred. But the section 
makes an exception in the case of other orders against 
which appeals are allowed by other express provisions of 

the Code or by any other law. For instance, orders passed 
under sections 47, 144, 145 etc. are treated as decrees and 
are subject to first and second appeals. The provisions of 
section 104(2), however, do not take away the general 
right of appeal to the Supreme Court given by section 109. 

This' completes the picture of the structure of our 
appellate system. 


1 Ex cept in Kerala. 
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Curtail¬ 
ment of 
right 
of appeal. 


Total 
abolition 
of appeals 
not pos¬ 
sible. 


History of 
proposals 
for curtail¬ 
ment of 
appeals. 


8. Since the early seventies, the Indian legal system has 
met with the criticism that it permits a multiplicity of 
appeals causing enormous delays and costs. A case com¬ 
menced in a subordinate Court is generally taken in appeal 
to a district appellate Court and thence to the High Court, 
and again by leave to a Division Bench of the same High 
Court. It may eventually .be taken to the Supreme Court, 
if the nature of the case permits. There may thus be— 
and there, not infrequently, are—cases where the same 
matter may be given three or four or even five hearings 
and the party ultimately losing becomes liable to pay the 
costs of all these separate hearings. Even the party 
emerging as the ultimate victor may find that he has 
achieved only a pyrrhic victory, for his unrecoverable costs 
may exceed the value of the judgment he has obtained. 
Except in those cases in which the law allows no appeal, a 
litigant today Has no means of estimating beforehand the 
ultimate costs of the litigation, because he can never know 
where his case will end. 

9. The cost of litigation could undoubtedly be minimised 
and justice made speedier, if appeals could be dispensed 
with altogether by giving finality to the decisions of the 
trial Court, care being taken to make these Courts very 
efficient. But the total abolition of the right of appeal is 
a course which cannot be contemplated. For, as the Com¬ 
mittee on Supreme Court practice and procedure in 
England observed: “The legal system of every civilized 
country recognizes that Judges are fallible and provides 
machinery for appeal in some form or another. The right 
of appeal ****** is too ingrained in our legal system to be 
capable of being uprooted in toto. The problem must be 
approached * * * * on the basis that it would be palpably 
wrong to leave the defeated litigant entirely without 
remedy in all cases, even in those where the judgment 
against him is demonstrably wrong, or to deny him 
altogether the chance of appealing from a decision which 
leaves him smarting under a sense of injustice. 1 ” The 
question before us, therefore, is whether, and how far, the 
right of appeal can be curtailed, with a view to making 
justice speedier and reducing the litigant’s costs. 

10. The view that there should ordinarily be only one 
appeal in civil cases, followed by a revision on the ground 
of failure or miscarriage of justice, has been propounded 
in India from very early times. In 1872, Sir James Stephen, 
summing up the view of the Judges of the Calcutta High 
Court, said that the whole system of appeals in civil cases 
was radically faulty and the number of appeals ought to 
be greatly reduced and the inferior Courts strengthened. 
One of the Judges, Sir Barnes Peacock, wanted to abolish 
second appeals altogether and went to the extreme length 
of pointing out that it would be cheaper to Government 

1 Final Report of the Committee on Supreme Court Practice and 
Procedure in England, page 153, para. 473. 
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to pay the full amount of the appellant’s demand with costs 
of both parties and to gi^e each a bonus for terminating 
the litigation than to support the establishment of the High 
Court for hearing such second appeals. Since 1873, the 
Government of India has,, from time to time, made various 
proposals for changes in the law of procedure relating to 
appeals, the most prominent of them being a partial 
restriction of the right of second appeals. It is unnecessary 
to enter into a detailed discussion of those proposals or 
to refer to the various comments collected thereon by the 
Government of India. The principal opposition to these 
proposals, however, came from the Calcutta High Court 
which strongly objected to making the right of appeal 
dependent on the value pf the subject matter on the ground 
that important questions may be raised even in cases of 
small value. A further objection was that the deficiency 
in the knowledge of law and the strength of character of 
subordinate Courts necessitated a preservation of the 
liberty of the second appeal 1 . 

In a Bill introduced in 1901 for the revision of the Code 
of Civil Procedure, it was proposed that no second appeal 
should lie in suits of a small cause nature of a value under 
Rs. 1,000, unless the decree involved directly some claim 
or question respecting property exceeding such value and 
also that, in other cases no second appeal should lie, unless 
the value of the suit was over Rs. 100. This Bill was with¬ 
drawn aftqr opinion had been invited on it. 

Finally, in 1907 while introducing the Bill which became 
the Code of Civil Procedure of 1908 Sir Erie Richards, 
speaking of the litigant’s right to a second appeal, referred 
to the “strong feeling among the public that it woul<j[ be 
an injustice to deprive them of the right of obtaining a 
decision of the highest tribunals”. 2 He hoped that a time 
would come when, by the improvement of the lower courts, 
this feeling would subside but that for the time being it 
was wise to leave matters alone. Thus, in 1908, when the 
present Civil Procedure Code was enacted, the position 
remained practically the same as it was in the seventies. 

11. In examining, therefore, the question of the multi- FJrgt 
plicity of appeals, let us, in the first instance, take the Appeals 
cases triable exclusively by an officer or the rank of a to the 
Subordinate Judge in Madras or Bengal or a Civil Judge, High Courts 
Senior Division, in Bombay or cases triable by a District 
Judge. These are suits in which the amount or value of 
the subject matter in dispute exceeds Rs. 5,000, or in 
Bombay and Madhya Pradesh Rs. 10,000. A first appeal, 
in such cases, lies direct to the High Court, both on facts 
and law, except in cases where an appeal can be enter¬ 
tained by the District Court. The following Table shows . 
the volume of this type of work for the years 1954 and 1955. 

1 For fuller details of the proposals of the Government of India and the 
opinions of the Calcutta High Court from time to time see Chapter 21 of the 
Civil Justice Committee’s Report, page 334 and the following pages. 

a Op. cit. page 341 . 
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A comparison of the above figures with the corres¬ 
ponding statistics examined by the Civil Justice Committee 
for the year 1922 is instructive. 

Tablb B 


Province 

Total 
number 
of appeals 
before 
Courts 

Number 

of 

appeals 

decided 

Number 

of 

appeals 
undecided 
at the end 
of the 
year 

Agra ... 

1577 

561 

1016 

Bengal including Assam 

784 

308 

482 (476 ?) 

Bihar and Orissa 

1033 

288 

745 

Bombay .... 

95 i 

366 

585 

Central Provinces and Bcrar . 

402 

164 

238 

Madras .... 

1507 

372 

1135 

Oudh .... 

254 

127 

327 

Punjab .... 

1198 

234 

964 


7706 

2420 

5292 (5286 ?) 

The above Tables show that the arrears in 1954 and 1955 
in this category of work in the High Courts are much 
heavier than in 1922. 

The average duration of these appeals and the number 
of old appeals on the files of the High Courts will appear 
from the undermentioned two tables. 


Table C 



Comparative Table showing the 
of First Appeal from decrees 
Courts of various States. 

average duration in days 
disposed of by the High 

Name of the State 

% 

Year 

Average 
duration 
in days 

Remarks 

I 

2 

3 

4 

Andhra .... 

Assam (excluding Tribal 
Areas). 

Bihar .... 

Bombay .... 

1954. 

1955 

1953 

1954 

1953 

1954 

1954 

1955 

Not 

available 

103-2 

I 122-2 

2151-6 
1887-I 

Not 

available. 

A. Less 266 days of 
average duration 

due to one or more 
long vacations which 
intervened in 156 
Cases out of a total 
of 160 Cases. 


Extent 
of delays 
and 

axran. 
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Table C — contd- 


I 

2 

3 

4 

Madhya Bharat 

• 1952 

1285-0 

B. Less 363 days of 

Madhya Pradesh . 

• 1954 

2503-0 

average duration 

Madras 

• 1954 

1305-0 

due to one or more 


1955 

1262-0 

long vacations which 

Mysore 

• 1954-55 

Not 

available. 

intervened in 154 
Cases out of a total 

Orissa 

• 1954 

1955 

1783-0 

1580-0 

of 155 Cases. 

Punjab 

• 1954 

1955 

715-0 

737-0 


Rajasthan 

• 1954 

1955 

Not 

available. 


Saurashtra . 

• 1954 

289-0 


* 

1955 

482-0 


Travancore-Cochin 

■ 1954-55 

Not 

available. 


Uttar Pradesh 

• 1954 

1955 

2037-0 

2145-0 


West Bengal 

■ 1954 

1955 

1454 -oA 

1564-08 
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Note.—A s regards the States affected by the States Reorganisation Act, 1956, it is not known except in the case of those marked A, B & C above, 
whether the figures shown against them indicate the position as it stood prior to the re-organisation or otherwise. 

Remarks.— (A) Includes appeals relating to the Telaugana region. (B) Includes appeals from the original side of the High Court 
and those pending before the Nagpur and Rajkot Benches. (C) Does not include appeals received by transfer from Madras, Bombay and Hy¬ 
derabad. (D) Includes appeals instituted earlier and were pending. (M) Includes Original Side and City Civil Court Appeals. 
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Raising of 
appellate 
jurisdiction 
of district 
judges. 


Strengthe¬ 

ning 

cadre of 

District 

Judges. 


A possible 
objection. 


It will be noticed that in the case of a number of High>. 
Courts the average duration of these appeals exceeds two« 
years and, in some cases, it is as high as five or six years. 
The two High Courts which show the longest average are- 
Uttar Pradesh and Madhya Pradesh, with an average 
duration of 2,145 and 2,294 days respectively. It appears- 
that in Madhya Pradesh, the average duration which was. 
418-7 days in 1922 had increased to 2,294 days in 1954. 
Uttar Pradesh shows a substantial number of ten-year-old 
appeals awaiting disposal in 1957. It will be realised,, 
therefore, that emergent and drastic measures will be 
necessary, if the target for the disposal of these appeals,, 
which we have fixed at two years, is to be reached. 

12. In our opinion, much relief can be given to the High 
Courts by a resort to the simple expedient recommended 
by the High Court Arrears Committee, 1949, of raising the- 
appellate jurisdiction of the District Courts. Its intro¬ 
duction, we think, will be of great advantage in all the 
High Courts. As the High Court Arrears Committee- 
correctly pointed out in 1949, a great deal of- the time of 
the High Court is taken up in disposing of first appeals.. 
‘'Thirty to forty per cent of these first appeals arise out of 
suits valued at Rs. 10,000 or less. Considering the deprecia¬ 
tion which has taken place in the value of money and 
consequent rise in the market value of property generally, 
there does not appear to be any cogent reason why the 
District Courts should not be vested with jurisdiction to- 
dispose of first appeals upto Rs. 10,000”. It may be pointed, 
out that the present limit of Rs. 5,000 was fixed over a 
century ago. In Bombay, Madras and Madhya Pradesh,, 
the District Judges hear all appeals upto Rs. 10,000 from, 
the decrees of the Subordinate and Civil Judges. In Uttar 
Pradesh and West Bengal also, the appellate jurisdictioni 
of the District Judges has been raised to Rs. 10,000. 

13. We are confident that the acceptance of the recom¬ 
mendation will give considerable relief to the High Courts, 
by reducing the number of annual institutions. It is true 
that it will result in an increase of work in the district 
appellate Courts and require more Judges in these- 
Courts. But, it is easier and less expensive to appoint 
more District Judges than to raise the strength of the 
High Courts. The State Governments will, however, have- 
to take prompt measures to appoint the additional District 
Judges needed; otherwise, the result will merely be the- 
accumulation of heavy, arrears in the district appellate • 
Courts. 

14. To the course, suggested above, an objection was. 
taken on the ground that the judicial officer of the present 
day is not competent to handle appeals in cases of a higher- 
valuation. This view has, in our opinion, no substance. 
It overlooks the important circumstances of the steep fall 
in the value of money so that claims of Rs. 10,000 in value- 
today are but what would have been' claims of the value? 
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•of Rs. 3,000 some years ago. We are convinced that the 
increase in the pecuniary jurisdiction of the district and 
subordinate Courts, both in original and appellate, is 
justified by the fall in the value of money. We, therefore, 
recommend that, following the examples of Bombay, 

Madhya Pradesh, West Bengal, Madras and U.P., the 
Governments of the States where the appellate jurisdiction 
of the district Courts is below Rs. 10,000 should take 
immediate steps to raise it to Rs. 10,000. 

15. As a corollary, we further recommend that retros- Retro* pec- 
pective legislation should be forthwith undertaken for the tive legfe-j 
two-fold purpose of transferring all pending first appeals /IF 
in the High Courts between Rs. 5,000 and Rs. 10,000 to Tnntfer'of 
district appellate Courts and for providing that appeals in pending 
all suits below Rs. 10,000 should lie to the district appellate «pp«l*. 
Courts, whether the suits were instituted before or after 

the date of the legislation. The West Bengal and the U.P. 
enactments are not retrospective in that they do not apply 
to, or affect appeals from, decrees or orders passed in suits 
instituted before the commencement of the relevant Acts. 

Where such appeals have become ready for hearing, for 
example, when the paper books are ready and the advocates 
have been briefed, additional costs and hardship to the 
parties and the advocates can be avoided by temporarily 
posting a sufficient number of District Judges at the head¬ 
quarters of- the High Court to dispose of such appeals 
within a year. 

16. The two rights of appeal viz., the right of first appeal No scope 
to the High Court and a further right of appeal to the. *^^; 
Supreme Court in certain cases are, to quote the Civil 
Justice Committee, “both proper and necessary * * * • 

and that guarded and conditioned as at present, they are 
justifiable in principle, in practice necessary as a control 
over the different (and differing) High Courts and a source 
of strength for our judicial system with the instructed and 
uninstructed public. 1- ’ With the abolition of the juris¬ 
diction of the Privy Council and the creation of a Supreme 
Court in India, the great hardship of heavy costs which had 
to be incurred in England in appeals of this type has dis¬ 
appeared. On the whole, therefore, we see no further 
scope for the curtailment of first appeals to the High Court 
or of appeals to the Supreme Court under article 133. 

17. Our attention has, however, been drawn to a possible The tap- 

method of reducing costs and expediting the ultimate frog pro- 
decision in cases of this class. po**l. 

This is known as the “leap-frog” proposal and was con¬ 
sidered in its application to appeals to the Court of Appeal 
and the House of Lords by the Evershed Committee. The 
principle of the “leap-frog” system which was sponsored 
by lord Greene before the Evershed Committee was that 


‘Report, page 313 . 
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Objections. 


in cases which were suitable for appeal to the House ot 
Lords and which were of the type in which leave to appeal 
to the House of Lords was normally granted, the expense 
and delay involved in appealing to the Court of Appeal in 
the first instance could be avoided by allowing such appeals 
to go straight to the House of Lords. “In the exceptional 
case, of the type considered suitable for consideration by 
the House of Lords, it would be competent, on the 
appellant’s giving notice of appeal, for either party to 
oetition the House of Lords for leave to appeal thereto 
direct, by-passing the Court of Appeal. If the application 
were granted, the appeal would go direct to the House of 
Lords; if it were refused, the appeal would stand remitted 
to the Court of Appeal whose decision would then be 
final.” 1 

On this basis, the “leap-frog” system, in its application 
to India, would probably involve all cases within the pur¬ 
view of clauses (a), (b) and (c) of article 133 of the Consti¬ 
tution so that with the leave of the Supreme Court, the 
parties would be allowed to “leap-frog” the first appeal to 
the High Court by taking the case straight to the Supreme 
Court. 

18. The proposal of Lord Greene was based on the 
assumption that all cases of the type which ultimately go 
to the House of Lords with leave are easily recognizable 
from the start. This assumption was not acceptable to the 
Evershed Committee whose view was confirmed by the 
evidence placed before it that such ready identification was 
not possible. The Committee’s view was also confirmed 
by a sub-committee of the Lords of Appeal in Ordinary 
who pointed out that “the House of Lords case”, far from 
being readily identifiable at first instance, not infrequently, 
acquired its qualification for the first time in the Court of 
Appeal. 

It is easy to anticipate similar difficulties in India, 
especially in regard to cases coming under clauses (b) and 
(c) of article 133 of the Constitution. To meet this 
objection, it might be argued that in India the “leap-frog” 
system could at any rate be introduced in cases covered 
by clause (a) of article 133 in which the value of the 
s-ubject matter of the dispute would clearly be above 
Rupees 20,000, provided both the appellant and the. 
respondent before the High Court declared, in the first 
instance, that in the event of the decision of the High Court 
against them, they would take the matter to the Supreme 
Court in further appeal. 

The answer to this is to be found in the second ground 
of opposition of the Law Lords to the “leap-frog” system. 
It was pointed out that although the parties might assert 
that the case would undoubtedly have to go to the Supreme 


‘Final Report of the Committee on Supreme Court Procedure and 
Practice, page 156, para. 483. 
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Court, it might frequently happen that after the hearing 
in the Court of the First Appeal there may, in fact, be no 
-desire to litigate further, not so much on the ground of 
costs, but because the losing party might be advised that it 
would not be worth-while to take the matter in a further 
appeal. 

There are two further objections to the “leap-frog” 
system envisaged by the Law Lords which are of equal, or 
even greater, application to the conditions in India. The 
first is that the “leap-frog” system, as envisaged, would 
deprive the Supreme Court of the benefit of the judgment 
of the High Court. “It is not to be forgotten * * * that 
the judgments of the House of Lords have acquired and 
enjoy a world wide reputation, and they act as final and 
binding precedents in all Courts in the United Kingdom. 

In the absence of the Court of Appeal judgments it 
would ***** be more difficult for the House to main¬ 
tain its primacy—at least, unless their deliberations were 
greatly prolonged.” 1 In the same way, the law declared 
by the Supreme Court of India is binding on all the Courts 
in the'country and we think that it is essential that it 
should have the assistance of a considered judgment of the 
highest tribunal in the State. 

Secondly, in England the Lords of Appeal in Ordinary 
are selected from Scotland and Northern Ireland as well as 
from England and it was pointed out that upon an appeal 
from England, the members of the House sitting who came 
from the other parts of the Kingdom would be under a 
real disadvantage in the absence of the judgment of the 
Courts of Appeal. In India also, the Judges of the Supreme 
Court are recruited from all parts of the country. On an 
appeal coming from one State in India, the Judges of the 
Supreme Court sitting in appeal who come from different 
parts of the country would be under a disadvantage in the proposal 
absence of the expository judgment of the High Court on rejected, 
all questions pertaining to local law, usage, custom, etc. 

We are, therefore, unable to recommend any such innova¬ 
tion in this country. ' 

Even in England, though the Evershed Committee 
recommended the introduction of the system in a modified 
form hemmed in by a number of safeguards, its recommen¬ 
dation does not appear to have been implemented. 

19. The position with regard to second appeals in the Second 
High Courts in the years 1955 and 1956 appears from the Appeals, 
statements below. 


‘Final Report of the Committee on Supreme Court Practice and 
Procedure, page 159, para. 495. 
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We have, in a later chapter, recommended a stricter and Secoad 
^better scrutiny of second appeals under Order XLI Rule 
11. Such a course would, we think, avoid the necessity of a meM of 
resort to the drastic remedy of a total abolition of second right to 
-appeals. prefer. 

20. The principle suggested by us in our Questionnaire 
that there should be only one appeal in civil cases followed 
'•by a revision on the ground of miscarriage of justice pro¬ 
voked considerable opposition. 

The High Court’s powers in revision under section 115 Abolition 
■of the Civil Procedure Code are, unlike those in section 435 not desir*- 
•of the Criminal Procedure Code, strictly limited to cases of ble - 
-erroneous assumption or non-assumption of jurisdiction or 
•of illegality or material irregularity in the exercise of juris¬ 
diction by the Courts below. The proposal for cutting out 
second appeals altogether, leaving the aggrieved party to 
move the High Court in revision, would be impracticable 
without enlarging the scope of the revisional jurisdiction. 

It must be recognised that important questions of law some¬ 
times do arise even in cases outside the limits of section 
115 on which the highest tribunal in the State may be 
required to pronounce judgment and give authoritative 
guidance. To enlarge the scope of section 115 would be 
tantamount to substituting one class of proceedings for 
•another, and will not take us any nearer the solution of the 
problem of curtailing too many hearings of the same 
matter. 

21. Nevertheless, we concur with the view expressed by Low value 
the Rankin Committee that it is possible to give finality to 

ceases of small and ‘intermediate’ valuation by providing pp 
for only ‘one good appeal’ on fact and law. The Committee 
rightly pointed out that the great volume of litigation in 
India was of a character and value which required “a trial 
and one good appeal” both on fact and law and that any 
■other elaborate process was unnecessary. This view, 
which was expressed more than thirty years ago, holds 
good even to-day, as will be revealed by a reference to a few 
figures of the valuation of second appeals filed in some of 
the High Courts in 1956. In West Bengal, out of 1,021 
•second appeals instituted in 1956, 757 were of a value below 
Rs. 1,000, 154 were of a value between Rs. 1,000 and 
Rs. 2,000, and only in 110 appeals did the value exceed 
Rs. 2,000. In Bihar, in the same year, 1,034 second, appeals 
•out of a total filing of 1,489 were valued below Rs. 1,000, 

"225 between Rs. 1,000 and Rs. 2,000 and only 230 appeals 
■exceeded Rs. 2,000 in value. In Madras, 1,308 second appeals 
were filed in that year out of which 1,033 were below 
Rs. 1,000 in value and 139 were of a value between Rs. 1,000 
and Rs. 2,000. In Bombay, only 166 such appeals were of a 
value above Rs. 2,000, 180 were between Rs. 1,000 and 
Rs. 2,000 in value while in the remaining 704, the value was 
'below Rs. 1,000. Examination of similar figures for the 
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Punjab, U.P, Andhra Pradesh, Rajasthan and other States^ 
leads to the same result namely that in a very large- 
majority of second appeals, the value of the subject 
matter is less than Rs. 2,000. Most of these appeals are filed 
merely as a speculation. The appellant’s real object in 
bringing such appeals is merely to take one more chance 
even in cases where it is obvious from the start that the 
appeal is not likely to succeed, and more than anything else 
to postpone the evil day of the execution of the decree. 
Viewed against the background of the low value of the 
subject matter and the high rate of fatality of second 
appeals in the High Courts, as appears from the figures 
found in a later chapter, the proposal to give finality to- 
litigation at the stage of the decision of the first appellate 
Court has much to commend itself. 

Objections 22. One of the arguments which has been advanced 
to curtail- against the proposal to raise the jurisdiction of the district 
merit. and subordinate Courts and to give finality to the district 

appellate Court’s decisions is that the judiciary of the 
present day is not as competent as it was in the past. It was 
said that the calibre and standards of efficiency and integ¬ 
rity must first be raised before any proposal for cutting 
down second appeals can be considered. It was also said 
that the value of a suit for the purpose of Court fee or 
jurisdiction is no test of its importance and that some¬ 
times important points of law arise even in cases of small 
value. 

We believe that these arguments spring largely from 
the fact that the proposal offends vested interests. The 
constant hard work which the district officers are reauired 
to do with an eye to the number rather than to the quality 
of disposals as insisted upon by some of the High Courts,, 
the trying conditions under which they work, including the 
poor equipment in the matter of court houses and libraries 
have to some extent affected their efficiency. There has 
been no doubt some deterioration in the quality of the 
personnel. Nevertheless, by and large the district appellate 
judges who are senior experienced officers can, in our 
opinion, be depended upon to decide questions both of fact 
and law with reasonable satisfaction. We have also made 
recommendations elsewhere which should help to raise 
the efficiency and standards of the judicial officers. It 
should not also be forgotton that the efficiency of a judicial 
officer is largely conditioned by the efficiency of the Bar 
and the skill and industry which it brings to bear upon 
the preparation and presentation of the case. 

Even now in cases tried by the Courts of Small Causes, 
the jurisdiction of which in several States exceeds Rs. I,00(> • 
there is no right of even a first appeal although important 
questions of law do sometimes arise in those cases. The fact 
that more than 80 per cent of the decisions of the district 
appellate courts are confirmed in second appeal, as appears 
from the figures in a later chapter, is, in" our opinion, a 
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sufficient refutation of the charge of incompetence against 
them. Nor are we much impressed by the oft-repeated 
argument that cases of small value often involve points of 
law of general importance. These points of law will arise 
also in cases of larger value and may well be decided in 
those cases. There is, in our opinion, no justification for 
refusing to cut down second appeals to the extent indicated 
below. 

23. Our first recommendation is that the limit of Recommen- 
Rs. 1,000 in section 102 of the Code of Civil Procedure dat ^ ons - 
should be raised to Rs. 2,000. Such a proposal was also 

made by the High Court Arrears Committee in 1949 and section 1 1 <»] 
the U.P. Judicial Reforms Committee in 1951. The limit to Rs. 2 , 000 . 
in section 102 which up to 1956 was only Rs. 500 was raised 
to Rs. 1,000 in that year by the Civil Procedure Code 
(Amendment) Act of 1956. It is interesting to notice in 
this connection that the proposal to prohibit second appeals 
in suits of a small cause nature upto the value of Rs. 1,000 
goes back to the commencement of the present century. 

In 1926, the Civil Justice Committee recommended an 
amendment of section 102 by increasing the limit to 
Rs. 1,000. Today, the value of Rs. 1,000 is much less than 
that in 1901 or even in 1925 and we, therefore, have no 
hesitation in recommending the raising of the limit under 
section 102 to Rs. 2,000. 

24 . We are further of the view that this restriction No second 
against second appeals in suits below Rs. 2,000 should be appeals in 
extended, by a suitable amendment of section 102, to all 

suits except suits involving rights over or in respect of Exceptions: 
immovable property and not be restricted to suits of a Suits rela-" 
small cause nature. ting to 

immovable 

property. 

25. We may refer in passing to an amendment of section Kerala 
100 of the Civil Procedure Code in Kerala. By Travancore- amendment 
Cochin Act XVII of 1951, the following clause was added joo'c'pC 1 
to that section in its application to that State: 

“(d) the finding of the lower appellate Court on 
any question of fact material to the right decision of 
the case on the merits being in conflict with the find¬ 
ing of the Court of first instance on such question.” 


26. The amendment permits a second appeal even on nisap- 
questions of fact and thereby enlarges the right to file such proved, 
appeals. A view that questions of fact should be permit¬ 
ted to be raised in second appeal, where the judgment of 
the first appellate Court is one of reversal on facts, was 
also pressed upon us by some members of the Bar. This 
view which has been accepted in Kerala runs counter to 
the well accepted principle broadly laid down in the Civil 
Procedure Code and accepted for a long time that second 
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appeals should be only on questions of law. The accept¬ 
ance of this view may well create a tendency in the district 
appellate judges to avoid as far as possible recording a 
finding of reversal on facts so as to avoid a scrutiny by the 
High Court in second appeal. It will also result in an 
increase in the number of appeals brought before the High 
Courts which are already carrying a heavier load of arrears. 
We are, therefore, unable to approve of the change brought 
about by the Kerala amendment or the principle under¬ 
lying it. 

Ipatc't* 27. The complaint that the present law makes for multi- 

Appeais. plicity of appeals derives great force from the provisions 
for appeals under the Letters Patent of the High Courts. 

The present There is considerable variation in the powers exercised in 

>position. c i v ii appeals by a Judge sitting singly on the appellate 

side of the High Court. So far as first appeals from decrees 
in original suits of subordinate Courts are concerned, there 
are very few cases in which such appeals are heard and 
finally decided by a single judge. In the High Courts of 
Bombay and Patna, a single judge is empowered to hear 
first appeals upto Rs. 10,000 and in Madras, upto Rs. 7,500. 
In Madras and Bombay, these powers can be exercised only 
with respect to appeals filed before the appellate jurisdic¬ 
tion of district judges was raised to Rs. 10,000. In the other 
High Courts, a single judge cannot hear first appeals except 
those against certain orders under the Civil Procedure 
Code including orders in execution. 

Turning now to second appeals, in the High Courts of 
Madras, Bombay, Allahabad, Patna and Andhra Pradesh, 
a judge sitting singly is empowered to hear and finally 
dispose of all second appeals. In West Bengal, Assam and 
Orissa, single judge’s powers to hear second appeals are 
limited to cases of the value of not more than Rs. 2,000. 
From such decisions, an appeal lies under the Letters 
Patent and this contributes largely to delay in the disposal 
of cases of small value. 


'Total 
'abolition 
from judg¬ 
ments 
on the 



-recommend¬ 

ed. 


28. It will appear from the annexed Table (Table F) 
referring to some of the States that the average duration 
of these Letters Patent Appeals varies from 300 to 1,300 
days. Taking into account that second appeals take any¬ 
thing from a year to five years for disposal, as is evident 
from Table G, a Letters Patent appeal would result in the 
final decision of a petty case being delayed for at least two 
to three years after the facts have been finally found by the 
lower appellate court In some States, a Letters Patent 
appeal would result in about 3,000 days being taken in the 
High Court over a matter which was instituted before ■ a 
munsif, or a Junior Civil Judge. We, therefore, recom¬ 
mend the total abolition of Letters Patent Appeals from 
the judgment of a single Judge in appeal on the appellate 
side of the High Court. 
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Tablb F 

• Comparative Table showing the average duration in days 
of Letters Patent or Special Appeals disposed of by the 
High Courts of various States. 


Name of the State 

Year 

Average 
duration 
in days 

Remarks 

I 

2 

3 

4 


Andhra .... 

Assam (excluding the Tribal 
Areas) . 

Bihar .... 

1954 

1955 

1953 

1954 

1953 

1954 

Not A. Lest 108 days of 

available. average duration 

Not due to one or more 

available, long vacations which 

Not intervened in 2 Cases 

available. out of a total of 3 

1030-9 Cues. 

• Bombay . 

1954 

1955 

Not 

available. 

Hyderabad 

1954 

1955 

Not B. Less 78 days of 

available. average duration due 

to one or more 
long vacations which 
intervened in 3 

Cues out of a total 

of 4 Cases. 

Madhya Pradesh 

1953 

1381-0 


1954 

1220-0 

Madras . . . . 

1954 

539-0 


1955 

349 0 

Mysore .... 

1954- 55 

1955- 56 

Not 

available. 

■ Orissa .... 

1954 

1955 

Not 

available. 



588-0 

Punjab .... 

1954 

396-0 


1955 

406-0 

Rajasthan . . . . 

t954 

1955 

Not 

available. 

Saurashtra 

1954 

1955 

Not 

available. 

Travancore-Cochin 

1953- 54 

1954- 55 

Not 

available. 

Uttar Pradesh 

1954 

325-0 


1955 

347-0 


1954 

328.0 A 

"West Bengal 

1955 

297-0 B 
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Table G 

Comparative Table showing the average duration in days 
of Second Appeal from decrees disposed of by the High 
Courts of various States. 

Average 

Name of the State Year duration Remarks 

in days 



Andhra 

. 1954 

Not avaialble 


1955 


Assam 

• 1953 

405*0 

(excluding Tribal Areas) 

1954 

603*4 

Bihar 

• 1953 

766*9 


1954 

822*4 

Bombay] 

• 1954 

Not 


1955 

available 

Hyderabad 

• 1954 

Not 


1955 

available 

Madhya Bharat . 

• 1954 

Not 


1955 

available 

Madhya Pradesh 

• 1953 

1510*0 


1954 

1604*0 


Madras 

• 

. 1954 

Il6S*o, 



1955 

1111*0 

Mysore 


. 1954-55 

Not 


1955-56 

available. 

Orissa 


• 1954 

2038*0 



1955 

1088*0 

Punjab 

• 

• 1954 

326*0 



1955 

342*0 

Rajasthan • 

- 

• 1954 

1955 

Not 

available. 

Saurashtra . 

. 

• 1954 

113*0 



1955 

193*0 

Travancore-Cochin 

• 

• 1954-55 

Not 

available. 

Uttar Pradesh 

• 

• 1954 

I 24 t '0 


1955 

1276*0 


1954 1487 0 A 


A. Less 301 days of 
average duration 
due to one or more 
long vacations 
which intervened 
in 1084 Cases out 
of a total of 1139 
Cases. 


B. Less 339 days of 
average duration 
due to one or more 
long vacations 
which intervened 
in 832 Cases out 
of a total of 869 . 
Cases . 


1955 1586*0 B 


West Bengal 
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29. The Civil Justice Committee strongly criticised the 
system of Letters Patent Appeals under which the High ^ 

Court was obliged to entertain an appeal twice. It stated Committee, 
that in its opinion “the Letters Patent Appeal, that is the 

right to a fourth hearing, is in no degree short of absurdity. 

There is no guarantee whatever that a Letters Patent Case 
will be half so important, from any point of view, as a 
money decree in a Small Cause suit; and no probability 
that the judge who decided the second appeal will be any 
more careless, arbitrary or eccentric than a judge exercis¬ 
ing Small Cause Court powers.” 1 In the Committee’s 
opinion, this system was “so indefensible whether from 
the point of view of expedition or of cost to the State or 
of cost to the parties that it is almost a waste of words to 
denounce it”. 2 Two alternative methods were suggested by 
that Committee for getting rid of Letters Patent Appeals 
from a decree in second appeal. The first was to lay down 
a rule that no second appeal should be heard save by a 
Bench and the second was to provide that the second appeal 
would lie only if the judge hearing the second appeal 
should certify that the case was of such difficulty or import¬ 
ance that a further appeal should be allowed. 

30. The second method was adopted by amendnig clause Action 
15 of the Letters Patent of the Calcutta, Madras and Bom- taken, 
bay High Courts and the corresponding clause of the Letters 
Patent of the Allahabad and Patna High Courts by exclud¬ 
ing the right of Letters Patent Appeal from a judgment 
passed by a single judge in second appeal except upon a 
certificate by that Judge that the case was a fit one for 
appeal. 

31. We* are, however, of the view that even this right Case for 
of appeal should be abolished and that there should be no “bolltion. 
Letters Patent Appeals from decisions of a single judge 

on the appellate side. There seems little justification for 
providing in cases of small value, a series of appeals from 
which spring all the evil consequences of delay in the dis¬ 
posal of cases. It is no exaggeration to say that a litigant 
who has lost will not be satisfied with the decisions of any 
number of Courts so long as there exists a right to appeal 
to a higher tribunal. 

32. The argument of those who advocate the retention case for 
of the present system can be summarised in the following retention, 
words of the U.P. Judicial Reforms Committee: 

“Sometimes important questions of law are involv¬ 
ed and law has to be laid down for the guidance of 
subordinate courts also and it is, therefore, necessary % 
that the provision for Letters Patent Appeals should 
remain.” 3 


‘Report, p. 353 , parsf 7 . 
‘‘Ibid p. 350 , para 3 . 
’Report, p. 60 
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33. The argument has its root in the notion that a single 
judge cannot satisfactorily dispose of an appeal involving; 
a question of law. Some judges including a distinguished 
Chief Justice and some experienced lawyers feel, first, that 
cases in the High Court should be heard as far as possible 
by a division bench of two judges instead of a single judge,, 
because when two minds are set to work on the same 
matter, the possibility of a correct and balanced view being 
taken is always greater; and, secondly, a Bench of two 
judges always carries greater weight than a judge sitting 
singly. This view has undoubtedly great force. But as 
was said by the Civil Justice Committee it is idle to shut 
one’s eyes to the fact that not only must a large number of 
second appeals be heard before the single judge, but that 
the single Judge must continue to do a great deal of worK 
of incomparably greater importance and not less diffi¬ 
culty.” 1 That statement is truer to-day with the increased 
congestion in the High Courts and our greater need to 
conserve judge power. 


34. However, under the rules of all the High Courts, if 
a judge sitting singly takes the view that a case before 
him is one which should be heard by a Division Bench, 
the case is generally directed by the Chief Justice to be 
heard by a Bench. This may be done by the single judge, 
either in the exercise of his own discretion or on the appli¬ 
cation of the appellant or the respondent, if the importance 
or the difficulty of the case justifies such a course, notwith¬ 
standing its low valuation. Normally, the single judge will * 
not refuse such an application, if he is satisfied that the 
case is of sufficient importance to be dealt with by two 
Judges. Thus, cases of difficulty or importance can, not¬ 
withstanding the abolition of Letters Patent Appeals, still 
be heard by a Bench of two judges. 


35. Section 104 and Order XLIII, Rule 1 of the Code 
of-Civil Procedure contain a full list of the Orders which 
are appealable. We have considered some suggestions made 
to us for the omission of some of the items from this list of 
appealable Orders. In Bombay, clause (w) of Order XLIII,. 
Rule 1 has been deleted by a rule of the High Court so that 
an order under Order XLVII, Rule 4(2) granting an appli¬ 
cation for review is made non-appealable in that State. 
Similarly, items (g), (i) and (o) in Order XLIII have been 
omitted in Allahabad by an amendment of the Code. Hav¬ 
ing carefully examined the list of items in section 104 and 
Order XLIII, Rule 1, we are unable to recommend the* 
omission of any of the items in it. Section 104(2) provides; 
for only one appeal in these cases and a second appeal is 
bared. It appears to us to be unnecessary to curtail the- 
right of appeal against such orders any further. 


l Report, p. 352, para. 5 . 
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36. At this stage, we might consider a proposal for District 
strengthening the lower appellate Courts by constituting BenchM 
district appellate benches and providing that apeals at the 
district level should be heard by a Bench of two judges Not de- 
with no further right of apeal and that in case of a dis- sirable. 
agreement between the judges the case should be referred 
to the High Court. 

The proposal to constitute district appellate benches 
has been put forward and considered from time to time. 

It apears to have been proposed in Bengal but was not 
accepted there. It seems to have been actually worked out 
in the Punjab in the eighties of the last century, but was. 
abandoned later because it was found unsuitable. The Civil 
Justice Committee recommended the constitution of district 
appellate benches. The views of the State Governments on 
its proposals, however, differed greatly. The main- 
objections to the proposal were:— 

(1) that it will be uneconomic; 

(2) that it disturbed the original courts and involv¬ 
ed the appointment of extra Judges; and 

(3) that from the point of view of a final decision on 
a point of law, a Court of the character proposed would' 
be unsuitable. There would be differing decisions in 
the same State by different district benches. 

In consequence of these views, the proposal was not put into 
practice. Later, in 1947, the question of the constitution of 
these Benches was fully considered by the High Court of 
Allahabad. While pointing out the various difficulties likely 
to arise in the working of the proposal, it seems to have 
supported it mainly on the ground that, in its opinion, two 
Judges were more likely to reach a correct decision in a 
case than a single Judge. The idea was, however, not put 
into practice in Uttar Pradesh. Recently, the idea was 
again put forward at the time of the amendments to the 
Criminal and Civil Procedure Codes in 1955 and 1956, but 
did not meet with acceptance. 

In the opinion elicited by us, the idea has received very 
little support. The fundamental notion underlying the idea 
is that appeals at the district level wouFd be more satis¬ 
factorily disposed of by a bench of two Judges than under- 
the present system. We do not agree with this view. The 
District Judges are senior and experienced officers and there 
is no reason to believe that singly they are' not capable of 
dealing with appeals before them with reasonable efficiency. 

If these officers are not competent to deal singly with these 
appeals, two of them put together in a Bench will not, in 
our view, achieve better results. The acceptance of the 
proposal will also involve the cost of additional Judges. 

It will also involve practical difficulties in the constitution 
of the benches in different centres. If such appellate- - 
inches are to be the final Courts of appeal on questions of 
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law, we have to face the contingency of conflicts of opinion 
between appellate benches within the same State or even 
within the same district, which would be difficult to resolve. 
The Judges constituting the Bench may disagree and in 
such a case an appeal to the High Court will be necessary. 
On th'e whole, and after having given our best considera¬ 
tion to it, we are not prepared to recommend the consti¬ 
tution of appellate benches at the district level. 

37. Our conclusions can be summarised as follows: — 

(1) The appellate jurisdiction of District Judge 
should immediately be raised to Rs. 10,000. Such 
legislation should have retrospective effect and apply 
to suits instituted prior to the legislation. 

(2) The cadre of District Judges should be streng¬ 
thened for the purpose of dealing with this increase of 
work. 

(3) Legislation should be undertaken to transfer 
all First Appeals below Rs. 10,000 from the judgments 
of Courts other than District Courts now pending in the 
High Courts to the District Courts for disposal. 

(4) For the convenience of parties a sufficient 
number of District Judges should be posted at the seat 
of the High Court to dispose of the transferred appeals 
in which records are ready and in which counsel have 
been briefed. Their number should be sufficient to 
enable such transferred appeals to be disposed of with¬ 
in one year. 

(5) Section 102 of the Code of Civil Procedure 
should be amended so as to raise the non-appealable 
limit to Rs. 2,000. 

(6) Even in Suits not of a small cause nature where 
the value is below Rs. 2,000, and no right to immove¬ 
able property is involved, there should be no second 
appeal. 

(7) Letters Patent Appeals from the judgments of 
a Single Judge exercising appellate jurisdiction should 
be abolished. 

(8) It is not desirable to curtail the existing rights 
of appeal in the case of appealable orders. 

(9) It is not possible to introduce the system of 
“leap-frog” appeals in India. 

(10) The constitution of District Appellate Benches 
is not desirable. 



16.—CIVIL APPELLATE PROCEDURE 


1. We shall now address ourselves to the question of 
appellate procedure and suggest reforms in the procedure 
which should, in our view, lead to a more expeditious dis¬ 
posal of appeals and lesser expense. 

2. Under the Limitation Act, thirty days are allowed Limitation, 
for filing an appeal to the district Court from the date of 

the decree or order of the subordinate Court (article 152), f or 
and ninety days for an appeal to the High Court (article obtaining 
156). In our Report on the Indian Limitation Act, we have ™py of 
recommended the adoption of a uniform period of limita- anjfjudg- 
tion of thirty days for all civil appeals. ment. 

Under Parts II and III of the Limitation Act, the 
appellant is entitled to the exclusion of the time requisite 
for obtaining copies of the decrees and judgments of the 
lower Court for computing the period of limitation. 
Difficulties arise in the case of appeals under special enact¬ 
ments to which Parts II and III of the Limitation Act do 
not apply; but, nevertheless, Order XLI requires the 
appellant to file with his memorandum of appeal copies of 
the judgment and decree of the lower Court. The Madras 
High Court has amended Rule 1 of Order XLI so as to 
permit an individual to file an appeal in such cases without 
copies of the decree or judgment of the lower Court. In 
our Report on the Limitation Act, we have recommended 
that Parts II and III of the Limitation Act be made appli¬ 
cable to proceedings under any enactment. If that 
recommendation is accepted, the Madras amendment would 
be redundant. In the meanwhile, we would suggest that 
the other High Courts should make an amendment similar 
to the Madras amendment in Order XLI Rule 1. 

3. In cases where a memorandum of appeal is accom- Disposal 
panied by a petition seeking condonation of delay under of petition, 
section 5 of the Limitation Act, the High Courts, at one 

time, used to admit the appeal subject to objections as to Limitation 
its maintainability being raised at the time of hearing. Act. 
Sometimes no such reservation is made so that the point 
of limitation survives and is debated upon at the hearing 
of the appeal. This practice was disapproved by the Privy 
Council in two cases. 1 In the first case, Sir Lawrence 
Jenkins delivering the judgment of the Judicial Committee 
sought “to impress on the Courts in India the urgent 
expediency of adopting *** a procedure which will secure 
at the stage of admission, the final determination (after due 

’ Krishnasmi vs. Ramaswami, ILR 41 Madras 412 and Sundera Bai 
vs. The Collector of Belgaum, ILR 43 Bombay 376 . 
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notice to all parties) of any question of limitation affecting 
the competence of the appeal”. 1 Following this advice, 
the High Courts of Andhra Pradesh, Bombay and Madras 
have made appropriate amendments to the rules. We 
recommend that similar amendments be made in their rules 
by the other High Courts, so as to provide that, if the 
appellate Court thinks fit to condone the delay under section 
5 of the Limitation Act, it should, before admitting the 
appeal, give notice to the respondent and hear his objec¬ 
tions, if any, to the condonation of the delay in filing the 
appeal. 

4. Under Order XLI Rule 1, an appeal has to be preferred 
by presenting a memorandum of appeal which is to be 
accompanied by a copy of the decree appealed from and 
unless the appellate Court dispenses with it also a copy 
of the judgment on which the decree is founded; both these 
requirements are very necessary, yet, occasionally, they put 
the parties to some extra expense which is capable of being 
avoided. It sometimes happens that a partition decree 
contains a number of allotment papers and insistence on 
the filing of copies of the allotment papers is likely to put 
the appellant to heavy expense in obtaining copies. The 
Patna High Court has provided in its rules that in appeals 
from final decrees in partition suits containing allotment 
papers, the appellate Court may accept copies of the decree 
containing only a portion of the said papers. This seems 
to us to be a modification of the general rule worthy of 
adoption by other High Courts. 

5. The requirement that a memorandum of appeal should 
be accompanied by a copy of the judgment of the lower 
Court also occasions extra expense when two or three suits 
or appeals have been disposed of by a single judgment. In 
such cases, although the decrees are different, the judgment 
on which they are founded is the same; yet, the appellant 
having preferred more than one appeal is put to the expense 
of filing more than one certified copy of the same judgment. 
Thus, in a case in Madras, when three decrees were based 
on a common judgment, the appellant had to file three 
copies of the judgment running into 68 pages of stamp 
papers. The Punjab High Court has met this difficulty by 
providing in its, rules that when more cases than one are 
disposed of by a single judgment, the appellate Court may 
dispense with the necessity of filing more than one copy 
of the judgment of the Court below. We recommend that 
a similar provision be made by the other High Courts. 

6. A detail which concerns the contents of a memoran¬ 
dum of appeal may be referrec to at this stage. Although 
the memorandum is required to set forth the grounds of 
objection to the decree of the Court below, notwithstanding 
the provision in Order XLI Rule 35 that an appellate decree 
shall contain a clear specification of the relief granted, the 


l ILR 4 i Madras 412 at 417 . 
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appellant is nowhere required to state the relief which he 
seeks in his memorandum of appeal. This is in contrast 
with the provision in Order VII Rule 7 which requires a 
plaint to specifically state the relief claimed. It is, some¬ 
times, a matter o^ difficulty in an appeal to know precisely 
what relief the appellant seeks, particularly when the 
appeal is against only a part of the decree. It is also fair 
to the respondent that he should be made aware of the 
■order which the appellant seeks from the appellate Court. 
In England, following the recommendations of the Ever- 
shed Committee, it is now provided in Order LVIII Rule 3 
of the Rules of the Supreme Court that a notice of appeal 
shall state “the precise form of the order which the 
appellant proposes to ask the Court of Appeal to make”. 
The circular orders of the Madhya Pradesh High Court 
provide that the appellant should specify in his memoran¬ 
dum of appeal the relief sought by him. In our view, 
Order XLI Rule 1 requires to be amended so as to cast a 
duty upon every appellant to state in his memorandum of 
appeal the precise form of the order the appellant proposes 
to ask the appellate Court to make. 


7. If the memorandum of appeal is in order and is not Admission 
rejected or returned by the Court under Rule 3 of Order of Appeals. 
XLI, the next stage in an appeal is that of admission. The 

power to admit or to dismiss an appeal is conferred by 
Rule 11 of Order XLI. The appeals can in the first instance, 
be posted for preliminary hearing of the appellant’s counsel 
under that rule. The rule is not limited in its application 
to Second Appeals. First Appeals to the district Court and 
the High Court can also be posted for admission under 
Order XLI Rule 11. 

8. In certain States, like Madras for instance, First Scrutiny of 
Appeals in the district appellate Court are straightaway admssioif 
admitted and notice issued to the respondent. In Bombay, st a g c by 
Madhya Pradesh and some other States, on the other hand, District 
appeals from decrees in simple suits for money or movables Courts, 
are generally set down for admission and notice to the res¬ 
pondent is not issued until the appellant’s counsel is heard. 

It appears that this practice has led in the States of Bombay 
and Madhya Pradesh to a number of frivolous appeals being 
rejected summarily. It is, therefore, necessary that Order 
XLI Rule 11 should be applied to first appeals filed in the 
district Courts. This will have the effect of weeding out 
appeals which, on the face of them, are frivolous and have 
been brought merely for the purpose of delay. We recom¬ 
mend the adoption of the practice followed in Bombay and 
Madhya Pradesh and some other States. 


9. The question, whether a district appellate Court, District 
dismissing an appeal summarily under Order XLI Rule 11, 
is bound to write a judgment under Rule 31 of Order XLI, short' * 
has occasioned a difference of opinion between the High judgment. 
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Courts. The Patna High Court has held 1 that the writing 
of such a judgment is not necessary. In the opinion of 
Mulla, 2 in the absence of High Court Rules and circulars 
to the contrary, that view is correct. The Bombay High 
Court has, however, directed that when a subordinate 
appellate Court dismisses an appeal under Order XLI Rule 
11 of the Code of Civil Procedure, a brief statement of the 
grounds should be recorded and a formal decree drawn 
up. As the findings of the first appellate Court on 
questions of fact are final, and as it is necessary for the 
High Court in the second appeal to be made aware of these 
findings, in our view, a brief judgment should be delivered 
by all subordinate appellate Courts when dismissing 
appeals under Order XLI, Rule 11. 

10. A very wide scope for the proper use of Order XLI 
Rule 11 exists in the admission of second appeals by the 
High Court. The rule has been enacted to enable the 
Court to dismiss second appeals in cases of decisions based 
on findings of fact, which do not disclose a point of law 
such as is required by section 100. The rule gives power 
to the Court to dismiss an appeal in limine without notice 
to the respondent after hearing the appellant’s pleader 
and sending for the record, if necessary, in such cases. 

An examination of the figures, however, shows that the- 
real purpose of the rule has not, in practice, been served. 
A very large number of second appeals admitted by the 
High Courts are dismissed after a full hearing and the 
inference is irresistible that, if the provisions of Order 
XLI, Rule 11 had been properly worked, and the Court’s 
mind applied at that initial stage to ascertain whether the 
requirements of section 100 were satisfied, a large 
percentage of the appeals which are finally dismissed after 
considerable expense has been incurred by the litigant and 
after delaying the final disposal of the proceedings for a 
long time, would never have been admitted. The Table 
below shows the number of institutions, the summary dis¬ 
missals, dismissals for default, disposal after a full hearing 
and the percentage of the decrees confirmed in these 
appeals for the year 1954. 


1 Makhu Sahu v. Kanta Prasad Sahu, 13 Patna 540. 
•Civil Procedure Code, 12th Edition, page 1198. 



Comparative Table showing the number of Second Appeals against decrees instituted and disposed of summarily or in default and after full hearing to¬ 
gether with percentage of decrees confirmed and reversed to th? total number of appeals disposed of after full hearing in the High Courts of the various 

States in the year 1954 
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11. The figures given in the preceding Table, showing 
the very small percentage of appeals in which the decrees 
appealed from are reversed, indubitably establish that 
Rule 11 of Order XLI, as it is being applied, fails to serve 
its purpose of affording adequate protection to the 
respondent. 

Secllion 100 of the Code of Civil Procedure sets out the 
restrictive conditions under which only a Second Appeal 
lies. Section 101 specifically provides that no Second 
Appeal shall lie except on the grounds mentioned in 
section 100. 

12. Having regard to the terms of section 100, an appeal - 
should not be admitted merely because the appellant has 
shown that an arguable or a prima facie valid point of law 
arises in the appeal. The Court has, further, to be satisfied 
that the devision of the lower appellate Court on a point of 
law is erroneous, and that it is necessary, in order to do 
justice between the appellant and the respondent, that a 
further hearing should be given to both the parties. 

In practice, however, widely divergent views prevail 
in regard to the precise functions of the Court in scrutinis¬ 
ing appeals for admission. Some Judges require only “an 
arguable point of law” while others insist upon “a prima 
facie good point of law”; but the correctness or otherwise 
of the lower Court’s finding on the alleged point of law is 
rarely looked into, as it should be, at the admission stage. 
Not infrequently, as soon as the appellant’s advocate has 
made out what is called “an arguable point of law”, or “a 
prima facie good point of law”, the Judge shows ^n incli¬ 
nation to admit the appeal without further scrutiny in 
order, as it is sometimes stated, to give the appellant 
another chance. This is obviously unsound. The demons¬ 
tration by the appellant’s counsel that a point of law has 
been decided and that there is an argument possible on 
that point would be obviously irrelevant, if the decision 
reached on that point is correct. When the Judges talk of 
the appellant being given another chance, they forget the 
plight of the respondent who has been subjected to the 
trouble and expense of fighting a litigation in two Courts 
and is being attempted to be dragged by the appellant into 
a third fight. 

13. Notwithstanding the small percentage of summary 
dismissals in Second Appeals which, largley, are cases of 
decisions based on findings of fact and do not involve a 
point of law, it was surprising how quite a considerable 
section of the Bar seemed to complain that the Courts were 
too strict in the admission of second appeals. They seemed 
to proceed on the view that it was inappropriate for the 
Court at the hearing under Order XLI, Rule 11, to enter 
upon the merits of the questions of law, if questions of 
law did arise in the appeal. 
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As stated already, this view is erroneous. We have also 
dealt above with the true scope of sections 100 and 101 of 
the Code. In this connection, attention may be drawn to 
the provision of Rule 16 of Order LXI which entitles the 
Court, even after notice has been served upon the respon¬ 
dent to dismiss the appeal without hearing the respondent. 

14. The extent to which the duty of the Court to scruti- , ^. e ’'^ ion 
nise appeals under Rule 11 of Order XLI has been neglected 0 f admis- 
is shown by the fact that in two High Courts, Allahabad sion to 
and Patna, the power to admit Second Appeals has been Registrar 
delegated to the Registrar of the High Court. It is open ,nadvisablc ' 
to him to decide whether or not notice should issue to the 
respondent. He refers the case to a judge only if he is 

of the view that there is no substance in the appeal. Com¬ 
menting on this practice which then obtained in the Patna 
High Court, the Civil Justice Committee observed: “This, 
we consider, is a judicial function which should only be 
exercised by a High Court Judge or Bench.” 1 It is surpris¬ 
ing that, in spite of this criticism with which we agree, 
the practice should have spread and been adopted by the 
High Court of Allahabad also. This comment also applies 
to the practice prevailing in the Madras High Court of 
leaving the admission of civil miscellaneous appeals to the 
Deputy Registrar. 

15. It has, indeed, been urged that the practice tends Circulation 
to save judicial time, inasmuch as judges need not spend °f papers . 
any time in Court in hearing arguments in appeals which to Judgcs * 
on their face deserve to be admitted. But this saving of 

time can be equally well effected by adopting the practice 
obtaining in some High Courts of circulating the papers 
relating to a second appeal to the judge who looks at them 
outside Court hours. Upon a perusal of the papers the 
judge either orders notice to issue to the respondent or 
orders the appeal to be posted for a preliminary hearing 
under Order XLI, Rule 11. 

We recommend the general adoption of this practice 
which has also been commended by the High Court Arrears 
Committee. It results in a substantial saving of judicial 
time and also ensures that the judicial function of admit¬ 
ting an appeal is performed by a trained judge and not by 
a ministerial officer. It is necessary not only that the 
scrutiny of appeals at the admission stage should be by a 
judge but, in our view, this task should, as far as possible, 
be entrusted to senior and experienced judges. 

16. We may suggest a further course which may be High'Court 
useful in all cases in which an appeal is admitted after the to , 3tate 
preliminary hearing under Order XLI, Rule 11. The High f^ac of 
Court might well specify in such cases the point or points time of 

of law which arise for determination in the appeal. It admission, 
may in its discretion even go further and order that the 


‘Report, page 282, para. 6. 
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appellant should be heard only on the point or points of 
law stated by the judge admitting the appeal. 

There appears to be a conflict of decisions on the ques¬ 
tion as to whether appeals, particularly second appeals, can 
be admitted on certain grounds only. However, this diffi¬ 
culty can be met by an amendment of the law. In our 
view, a statutory requirement, providing that the judge 
admitting the appeal should state the point or points of law 
which arise for consideration in the second appeal, will 
ensure a stricter and better scrutiny at the stage of admis¬ 
sion. 

17. In view of the more rigid scrutiny at the admission 
stage which we are recommending, it may be useful tc 
provide, as has been done by the High Courts of Calcutta, 
Madras, Bombay, Allahabad and the Punjab, that where a 
second appeal is filed, certified copies of the judgments of 
both the Courts below should accompany the memorandum 
of appeal. The High Courts of Madras and Andhra Pradesh 
have gone further and have directed that if the appellant 
seeks to raise, in his appeal, any question of the construc¬ 
tion of a document, a true translation of the document 
should accompany the memorandum of appeal. The 
adoption of these rules will ensure that at the hearing at 
the admission stage, the High Court has before it all mate¬ 
rials necessary for a proper scrutiny of the appeal. 

18. We have been informed that, sometimes, when a 
High Court dismisses an appeal summarily, fairly long 
judgments referring to a number of decided cases are 
written running sometimes into as many as ten pages. It 
is obvious that an elaborate judgment is altogether inappro¬ 
priate in cases of such summary dismissals. All that is 
needed is a very brief statement of the reasons which have 
led to the dismissal. 

We believe that the measures advocated by us will go 
far to prevent the admission of appeals which, after a lapse 
of some years and after considerable expenditure to all 
the parties, are eventually dismissed. It may also happen 
that these measures taken at the admission stage of second 
appeals may act as a deterrent against the filing of frivolous 
second appeals. 

19. If the appeal is not dismissed summarily, the next 
stage is the issue of notice to the respondent. Delays 
frequently occur at this stage. As has been stated by the 
Judicial Reforms Committee for the State of West Bengal: 

“Constant adjournments have to be given.for the 

filing of addresses to which notices should be sent and 
talabana to cover the cost of such notices. Frequently 
adjournment after adjournment is given merely to enable 
the acting advocate to furnish an address or two and to file 
a few rupees as talabana.” 1 


1 Report, page 32. 
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20. In our view, this difficulty can be easily met by Memoran- 
providing that the appellant shall, in the memorandum of f un J a! of t0 
appeal, state the address for service of notices and other s ^ e ac j _ 0 
proceedings both on himself and the respondent. Rules of dress for 
many of the High Courts provide for the parties filing their service, 
addresses in Court for the purpose of proceedings. We are 
recommending in another place that both the plaintiff and 

the defendant shall be required to file their addresses in 
Court. The appellant can, in his memorandum of appeal, 
state the address of the opponent as furnished in the Court 
below. 

21. In case of parties who have not appeared in the Dispensing 
Court below and who have not filed any address for service, "i th ser ~ 
provision may be made, as has been done in certain High persons” 
Courts, empowering the Courts to dispense with service of set ex-parte. 
notice of appeal on the respondents who have not appeared 

in the lower Court by an amendment of Order LXI Rule 14. 

22. As regards delays arising from the non-payment of Process fees 
process fees we would suggest the framing of rules by the to . *? e P aid 
High Court requiring the memorandum of appeal to be 
accompanied by the requisite process fees for service of dum. 
notice on the respondent. This has been done by the 
Madras High Court. It may be provided that, unless such 

fees are paid, the memorandum would be liable to be 
rejected. It may be that, if the appeal happens to be 
dismissed summarily, the appellant would have paid the 
process fees unnecessarily. A provision may, therefore, be Refund of 
made for a refund of the process fees to the appellant in P„°“® s ,5 e 
such cases. As to the appellant being required to pay the summary 
process fee a second time, the first notice not having been dismissal, 
served on the respondent, provision may be made enabling . . 

the Court, in the event of non-payment by the appellant of ^non¬ 
such process fees as required to dismiss the appeal for want prosecution, 
of prosecution as has been done by some High Courts. We 
would also suggest, as we have done in the case of plaints 
elsewhere, that the rules should require the memorandum form^to be 
of appeal to be accompanied by process forms duly filled filled by 
in. It might be advisable to permit service of notice by appellant, 
registered post in the first instance as is done in Andhra Service by 
Pradesh and Madras, where notices are ordinarily issued registered J 
within three days. post. 

23. Under the procedure ' laid down in the Code, no Respondem 
obligation is laid on the respondent after a notice of appeal appearance, 
is served on him to enter an appearance or to take any 

other steps to defend the appeal, unless he desires to prefer 
a memorandum of cross objections under Rule 22 of Order 
XLI. He is not bound to inform, either the Court or the 
appellant, of his intention to contest the anneal and can 
come forward on the very date of the hearing to support 
the judgment of the lower Court and he may do so even 
on grounds decided against him in that Court. 

We are of the view that such a position encourages 
irresponsibility on the part of the respondent. If an appeal 



394 


Forms of 
summons 
to be 
amended. 


Allahabad 

rule. 


Preparation 
of paper 
books. 


is uncontested and is to be heard ex parte, it may not be 
necessary to put the appellant to the expense of preparing 
a paper book or, in any case, a large number of copies 
thereof. Further, the appeal can be dealt with expedi¬ 
tiously without its being made to wait to take its turn in 
the regular list. It is, therefore, desirable that a provision 
should be made for enabling the Court to be informed at 
an early stage whether the respondent intends to contest 
the appeal or not. This can be achieved by the enactment 
of a rule similar to that found in Order LXI-A Rule 3 of 
the Civil Procedure Code as amended by the Madras High 
Court which provides that a respondent intending to appear 
and defend the appeal has to enter an appearance in the 
appellate Court by filing a memorandum of appearance 
within a specified period. Form VI-A has been inserted in 
Appendix G of the Civil Procedure Code by the Madras 
High Court to ensure that proper notice of the necessity of 
entering an appearance is given to the respondent. Rule 4 
of Order XLI-A also casts upon the respondent a duty to 
furnish, in the memorandum of appearance, his address for 
service. We would recommend the adoption of simliar 
rules by the other High Courts. 

24. After the respondent has entered his appearance, the 
next stage which arises for consideration is the preparation 
of the paper books in the appeal. The Allahabad High 
Court has framed a rule providing that the respondents to 
a first appeal valued at less than Rs. 20,000 who have not 
filed cross-objections may, on receipt of a notice to enter 
an appearance, move for the summary determination of the 
appeal, without the preparation of a paper book on the 
ground that the appeal is frivolous or vexatious or that it 
is capable of being disposed of on a preliminary ground. 
The application of this rule would result in the disposal 
of certain appeals on the ground of limitation, want of 
competency of the appeal and. the like without the delay 
and expense resulting from the preparation of paper books. 
We have not been able to gather whether this rule has 
been largely availed of and has served a useful purpose. 
We would leave it to the consideration of .the High Courts 
whether such a rule could be usefully made. 


25. As to the preparation of paper books, one does not 
find uniformity in the rules of the various High Courts. 
This question has to be approached from two points of 
view: first, the time taken in their preparation which, 
naturally, causes delay in the disposal of the appeal, and 
second, the cost of its preparation. As the files of the High 
Courts stand at present, the preparation of paper books has 
not been the cause of delay in the disposal of appeals. Even 
if the printing of the record has taken a year or more, the 
first appeal is not any nearer reaching a hearing. In fact, 
one High Court has discontinued printing the records of 
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first appeals for the somewhat startling reason that it has Delays in 
not space for storing paper books even in appeals which preparation, 
are ready for hearing. The question, therefore, of delays 
which occur in the preparation of these books in the course 
of printing or otherwise can occasion concern only after the 
present accumulated arrears of first appeals are well on 
the way to being cleared. 


26. As to the question of the costs of the preparation of Private 
paper books, many High Courts have dispensed with trans- printing, 
lation and printing in cases below Rs. 20,000 as they would 
not ordinarily be taken to the Supreme Court. As the 
printing of paper books in Government Presses has been 
known to cause considerable delay, we think that in all Reduction 
cases which are not likely to be taken to the Supreme Court, 0 P nnun 8- 
the printing of the record should be reduced to the mini¬ 
mum, and whatever printing is necessary, should be per¬ 
mitted to be done in private presses. In regard to these 
appeals, we would comment the practice followed in the 
Bombay High Court in the preparation of paper books in 
appeals before that Court. In that State, only the memo¬ 
randum of appeal and the judgment of the lower Court are 
required to be printed. These are generally printed at the 
Government printing press. The evidence and other pro¬ 
ceedings are typed in the district court and are sent to the 
High Court in book form. After these books are received, 
a combined paper book is prepared in the High Court which 
comprises the proceedings of the case, the memorandum of 
appeal or cross-objections, if any, the judgment of the lower 
Court, the evidence recorded in the case and the exhibits, 
if any. Typing involves less cost than printing and we ^vicing ™ 
think*that the method followed in Bombay is less expensive C0SIS and 
and more expeditious on account of the division of work delays, 
in the preparation of the paper book between the district 
Court and the High Court. We, therefore, consider this 
method suitable for general adoption. 


A further saving in costs and time may be brought about 
if judgments are printed locally under the supervision of 
the subordinate Courts. This is done in Madras where 
copies of judgments are printed locally at approved presses. 
This practice may be generally adopted. In West Bengal, 
the responsibility for preparing the paper book in second 
appeal and furnishing a copy thereof to the respondent is 
cast on the appellant. Such a practice together with the 
grant of a power to the Court to dismiss the appeal for non- 
prosecution in case of default may also be adopted else¬ 
where. 


One may go further and recommend that judgments Cyclostyling, 
and the memorandum of appeal may, instead of being 
printed, be cyclostyled as it will cost less than printing. 
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The Evershed Committee in England has recommended 
that: 

“the Rules of the Supreme Court should be 
amended so as to render printing no longer permissive, 
except by leave in special circumstances.” 1 

Reduction 27. A somewhat important question affecting the costs 
in size of of paper books needs mention. Not infrequently, a party 
paper book. or p ar ti e s insist on unnecessary parts of the record being 
included in the paper book and the administrative officer 
who has supervision over its preparation has no other course 
open to him but to permit them to be printed, sometimes, 
making a reservation that they were so permitted subject 
to the question of costs. At the hearing, the question of 
costs incurred by the unnecessary inclusion of certain parts 
of the record at the instance of a party or some parties is 
rarely considered. If the appellate courts made it a practice 
to deal with this question when awarding costs of the 
appeal and took care to punish the party who has insisted 
upon the inclusion of these unnecessary documents by 
•Costs to he either refusing to award him the costs to that extent or 
in S taxation ma king him pay those costs, the costs unnecessarily incur¬ 
red will not be payable by the losing party and, perhaps, 
parties will be deterred from insisting on unnecessary parts 
of the record being included in the paper book. 

Appeals 28 . We may next turn to the preparation of paper books 

overRs. i n appeals of the value of Rs. 20,000 and more, which, by 
20 , 000 . reason of their valuation, are likely to go to the Supreme 
Court. Rule 2 of Order XV of the Supreme Court Rules 
provides that where the record has been printed for the 
purpose of the appeals in the High Court concerned, and a 
sufficient number of copies of the printed record are avail¬ 
able for the purpose of the Supreme Court appeal, no fresh 
printing of the record shall be necessary except for such 
additional papers as may be required. Under this rule, 
therefore, if a sufficient number of paper books is prepared 
in the High Court and is available for the purpose of the 
Supreme Court appeal, such paper books can be used in 
the Supreme Court. But when such printed copies are not 
available or when additional printing is required, we under¬ 
stand, that the form in which the Supreme Court rules 
require such printing to be done adds considerably to the 
cost of printing. It appears that printing of the record in 
the form prescribed by the Supreme Court costs about 
Rs. 12 per page, whereas according to. the High Court forms 
the cost would be much less. 

Uniform 29. We suggest that the printing of paper books in these 

printing appeals should be made compulsory throughout the country 
m English. j n the English language, subject to what has been stated in 
the chapter on ‘Language’ and that the paper books should 
be printed in a uniform manner so that they could be used 

1 Final Report of the Committee on Supreme Court Practice and 
procedure, page 263, para. 758. 
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in the High Courts as well as in the Supreme Court in 
cases where the matters do reach the Supreme Court. The 
number of paper books printed in these appeals should also 
be sufficient for use in the Supreme Court, in the event of 
the appeals being taken to the Supreme Court. 

30. We may here refer to a somewhat curious rule (rule Allahabad 
44 of the Rules of Court, 1952, Vol. I) of the Airahabad High ™* u ° n n out 
Court which provides that, if translation and printing of printing 
papers in an appeal is done out of turn under the special to be 
orders of the Chief Justice, the party in whose favour the deleted - 
order is made has to pay an additional sum amounting to 

50 per cent, of the cost of the paper books. This extra 50 per 
cent is not charged for payment of any overtime to the 
press or for any other similar reason. This extra payment 
appears to us to be a penalty levied on a party whose case 
is expedited. We do not see any reason or principle which 
can support this rule. If, in the interests of justice, a 
particular appeal merits speedy disposal and paper books 
have, therefore, to be printed out of turn; it seems hardly 
fair that the party whose appeal deserves priority should 
be mulcted in costs. This rule should, in our opinion, be 
deleted. 

31. After the paper book is ready, the appeal is posted Adjoum- 
for hearing on the date fixed by the appellate Court. We ment of 
have found, in the course of our inquiries, that in several appeals. 
States an appeal is rarely taken up for hearing on the date 

so fixed. In the subordinate Courts, adjournments of 
appeals, on the ground of the parties not being ready or by 
reason of interruptions caused by the posting of a sessions 
case or the continuance of a civil suit, are matters of 
everyday occurrence. These adjournments occur more 
frequently in those States where the officers presiding over 
the subordinate civil Courts exercise civil appellate juris¬ 
diction and are also invested with powers to try sessions 
cases. What happens in such cases has been graphically 
described by a Judge of the Calcutta High Court in the 
course of a note made by him in 1953, after inspecting the 
civil courts at Alipore, 24-Parganas: 

“In most of these appeals, I found that after service chaoric con _ 
on respondents was complete and the lower court ditions in 
records had been received, the hearing of the appeal certain 
was adjourned sine die —a wholly irregular procedure. Courts - 
This was followed at varying intervals—the interval 
was more than nine months in T.A. 300 of 1950—by an 
order by the District Judge fixing a certain date for 
hearing. On the date thus fixed, tRe appeal was trans¬ 
ferred to the court of an Additional Judge, or Subordi¬ 
nate Judge, without any regard apparently to the state 
of the file of the transferee court. I say this, as I 
found, in almost every case, that the transferee court 
did not take up the hearing of the appeal on the date of 
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transfer. Instead, the transferee court adjourned the 
hearing ro a later date—on the ground generally that 
the court was otherwise engaged. Thereafter, the pro¬ 
cess of adjournment has gone on merrily. The ground 
of the adjournment is either that the court is engaged 
in Sessions, or that it is engaged in hearing a suit or 
some other appeal; or that the appellant or the respon¬ 
dent, or both parties had applied for adjournment. I 
am constrained to say that I did not discover any 
anxiety on the part of the Judges to deal with the 
appeals quickly. Interlocutory matters, which would 
perhaps not take more than a few minutes, were left 
unheard of for months together. 

“What perturbed me most was that even when 
appeals and suits were remanded by the High Court 
for rehearing, no attention was paid to the need of 
quick hearing. T.A. 431 of 1945 was disposed of on the 
29th April, 1947; but the High Court, in second appeal, 
remanded, the appeal for hearing. It was received on 
remand, on 18th November, 1949. It is still to be 
heard-—there have been 26 adjournments. T.A. 182 of 
1947 was received back on remand, on 12th September, 
1951, and is still pending for hearing. So also T.S. 1037 
of 1948 which was received back on remand, on 30th 
January, 1951. 

“While it is very necessary to secure the best help 
from the lawyers for the proper decision of these cases, 
and for that purpose, one or two adjournments may 
have to be given, I cannot believe that lawyers of either 
side would refuse their help and co-operation, if these 
were taken up for hearing, say, a month after they 
were received on remand. It seems probable that most 
of the Judicial Officers when repeatedly adjourning the 
hearing of these remanded cases, were unaware of the 
fact that these are old cases, which had come back on 
remand; and followed the path of least resistance, by 
not taking any positive action to secure early disposal. 
It is very disturbing that Judges presiding over courts 
would not know or remember such important matters 
as orders of remand from superior courts. 

“No less disturbing to me was the discovery that 
it often happened that after an appeal had for some¬ 
time been before an Additional Judge, or a Subordi¬ 
nate Judge, it was suddenly withdrawn from his file 
by the District Judge and transferred to another Judge 
for disposal, though that other court was not in a 
position to take up that case, in the immediate future. 
As instances of this, I mention T.As. 274, 300, 506, 717, 
804 and 1206 of 1950. I find it difficult to resist the im¬ 
pression that the District Judges who signed these 
orders of transfer, signed them without proper 
application of their minds to the relevant facts; and 
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that often, though the hand that signed the order of 
transfer was the hand of the District Judge, the mind 
behind the order of transfer was the mind of the 
Bench Clerk. It is necessary that these orders of 
transfer should be not only in form, but in substance, 
the order of the District Judge; and he should not 
transfer appeals to another court nor withdraw 
appeals from a transferee court, without careful 
consideration of the state of the files of the different 
courts.” 

32. As we have stated earlier, in several States in the Assignment 
country, civil judicial officers of the rank of Subordinate 
Judges are required to do civil appellate work and sessions c°ta r kinds 
work in addition to trying original civil suits of higher of work, 
valuation. In all these places, the greatest single cause 
which contributes to delay in the disposal of civil appeals 
and trial work is the interruption by a sessions case 
suddenly transferred to the Court. The obvious remedy 
for this state of affairs is to assign to a particular Judge 
or Judges exclusively the work of hearing either civil 
appeals or sessions cases or original suits instead of putting 
on their file simultaneously all these different types of 
work. If this were done, a particular judge would be 
free for a fortnight or for a whole month to devote him¬ 
self exclusively to one type of work and interruptions by 
sessions cases or other work entitled to priority could, be 
avoided. If at any station, the number of pending civil 
appeals is large enough to occupy the entire time of an 
officer for, say, a continuous period of three months or 
more, the Government can, in consultation with the High 
Court, post an officer to that station exclusively for the 
disposal of such appeals. 

We understand that in Bombay, the hearing of civil 
appeals is seldom interferred with by sessions cases or 
original suits. The reason is that all ordinary original 
civil work in that State is done exclusively by the Civil 
Judges of the Senior and Junior Division. The Civil 
Judges of the Senior Division in Bombay are not, as in 
other States, invested with civil appellate powers or with 
the powers of an Assistant Sessions Judge. All appeals, 
civil and criminal, and all sessions cases are heard by 
District Judges and Assistant Judges who are generally 
additional Sessions Judges. The distribution of this 
work amongst his colleagues is made by the District Judge 
well in advance of the probable dates of hearing. Ordi¬ 
narily, according to the instructions of the High Court, 
the distribution of civil and criminal work is made in 
such a way that, in any given month, a particular officer 
will hear and dispose of only civil appeals while another 
officer may, at the same time, deal with sessions cases and 
criminal appeals. The sessions cases which the Sessions 
Judge does not wish to try himself are made over to the 
Additional or Assistant Sessions Judge as soon as the 
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committal papers are received and the dates of trial are 
left to be fixed by the trial Judge himself. We are of 
the view that this method under which only one type of 
work is assigned to officers in rotation for periods of time 
will avoid the great delays which have occurred in the 
disposal of civil appellate work in certain States. 

33. We would also suggest that in subordinate Courts 
as soon as the respondent has entered his appearance, the 
Court should ascertain from the advocates of both parties 
the amount of time the appeal is likely to take and post 
the appeal peremptorily to a date on which the Court can 
find the time to take it up and which would suit the advo¬ 
cates. The adoption of this method will avoid the 
necessity of adjournments on the ground of the advocates 
being otherwise engaged or not being ready. 

34. With regard to the hearing of civil appeals in the 
High Court, it appears to us that the system of giving fixed 
days for the hearing results in interruptions and delays, 
if an appeal fixed for a particular date is not reached on 
that date by reason of prior work having taken longer 
time than expected. Under this system appeals are 
adjourned to another date which may well be after a 
number of months. Apart from the delay in suhh cases, 
the time spent by advocates and, perhaps, the Judges in 
the perusal of the papers is wasted. We would, wherever 
such a system prevails, recommend the adoption of a 
system under which, a continuous list of ready cases 
according to the order of their institution is maintained. 
The daily list for hearing is drawn from this continuous 
list and the hearing of appeals proceeds from day to day 
in the order in which they appear in the list. If in any 
particular appeal, counsel from outside has to appear, a 
fixed date can be ordered. In fixing such dates or in 
granting adjournments for other reasons, the time which 
will be needed for the hearing of the appeals must not be 
lost sight of. 

35. We shall next deal with the questions whether 
reading of the papers beforehand, at any rate, the judg¬ 
ment, and the memorandum of appeal,—will result in a 
saving of time in the hearing of the appeal and, if so, 
whether the adoption of such a practice is desirable. 

There has been a wide cleavage of opinion on the 
desirability of the judgment, the memorandum of appeal 
and some other papers being looked into by the Judges 
before the hearing. A strong view against such a practice 
has been expressed not only by several members of the 
Bar but also by some experienced Judges. It was said 
that this practice was bad for a Judge, as he would come 
to the Court with fixed ideas from which it would be 
difficult, and even impossible, to dislodge him. It was 
not right, it was urged, that any case should be approached 
by a Judge with pre-conceived ideas. On the other hand. 
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it was said that acquainting himself with the facts of the 
case and the points arising therein fropn a perusal of the 
judgment and other papers should not ordinarily result in 
the Judge forming any view of the case. What is essential 
in a Judge is that he should approach the case with an 
open mind, but an open mind need not necessarily be a 
blank mind. 

We think that we are entitled to assume that a person 
filling the office of an appellate judge will be a man of 
experience accustomed to approach the differing points of 
view which may be taken in regard to a case with detach¬ 
ment and that he would not be dispdsed to form a 
premature view of the correctness or otherwise of any of 
these points of view. Can it be that the mind of a 
Judge will be gripped by the point of view which gets 
impressed upon his mind first? If such were the mental 
equipment of the Judge, he would never be able to get 
away from the point of view put to him by the appellant’s 
counsel which always would be listened to by him first. . 

36. The practice of the Judges reading the papers Practice 
beforehand so as to know the facts of the case has prevalent 
prevailed for a number of years in many of our Courts at presen ’- 
and also in Courts in other countries. As we have pointed 
out in another chapter, in the United States the practice 
of submitting written briefs obtains in the Supreme 
Court of the United States and in the State Appellate 
Courts. We had the practice of filing a statement of the 
case in the Privy Council and the same practice has been 
continued in the Supreme Court. The Judges have, in 
those statements of cases, the points of view of both 
parties with the arguments in support presented to them. 

The practice of looking at the judgments and other papers 
has also prevailed in several High Courts. Notwith¬ 
standing the wide prevalence of this practice, it has not No unio- 
been suggested that the Judges of these Courts do not ward 
approach the hearing of appeals with an open mind. conse <l nen - 
Indeed, a Judge would not possess the m,ost essential ces ‘ 
quality of a Judge, if he were not able to keep an open 
mind to the very last minute of the hearing of a case or 
an appeal. 

37. The question received careful consideration at the Viewsjof 
hands of the Evershed Committee before whom two main the Ever- 
objections against the practice were urged. In the first *** cd . 
place it was contended, as before us, that “there would be Conun,ttee » 
a real risk of the members of the Court forming a pre¬ 
mature view of the case, so that they would come to the 
hearing with their minds already to some extent biassed 
one way or the other”. 1 The second objection was that 
“if the Court read all the papers beforehand it would rob 


‘Final Report of the Committee on Supreme Court Practice and 
Procedure, page 196, para. 585. 

122 M. of Law— 26 . 
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counsel of the advantage of commenting on the evidence 
during the process of reading it to the court. 1 

The Committee took the view that neither of the 
two objections was a sound one. Dealing with the first 
objection they said: “there is little substance in this 
objection and that it does less than justice to the capacity 
for impartiality of the members of the Court of Appeal. 
We would point out that at the present time the members 
of the Court of Appeal will in many instances have read 
in the law reports or legal periodicals of the proceedings 
in the Court below. We think that most Judges, reading 
the papers in a case to themselves for the first time, would 
be likely to concentrate in the main on trying to ascertain 
what the case was all about, rather than endeavouring to 
form even tentative views at that stage as to what the 
correct solution might be. In so far as any member of 
the Court were to form even a tentative view on the merits 
of the case, this might be not wholly without advantage— 
for it would enable the Court in the early stages of the 
hearing to focus the attention of counsel on that part of 
the case which was felt to be decisive, thereby concentrat¬ 
ing the argument on that which was really material.” 2 

Dealing with the second objection, the answer of the 
Committee was that if that objection was a good one “it 
is more important that justice should be done than that 
counsel should win their cases. It may well be that the 
members of the Court would more easily be able to 
evaluate the evidence impartially if they read it to them¬ 
selves as one continuous whole, rather than by having it 
read to them, as at present, with the interpolation of a 
tendentious commentary by counsel”. 3 It will be 
observed that the Committee expressed themselves in 
favour not only of the appellate Judges reading the 
judgment and the notice of appeal but also the evidence 
in the appeal. The Committee recommended that it 
would be helpful if, in all cases, the member of the Court 
of Appeal were to read beforehand the notice or notices 
and also the judgment of the judge below or such part of 
it as was relevant to the appeal. As to the other papers, 
they left it to the discretion of the Court of Appeal to 
select appropriate cases in which they could be read with 
advantage. So impressed were the Committee with the 
saving of time which would result from the introduction 
of this practice that they did not shrink from making a 
recommendation for shortening the hours of sitting to en¬ 
able the Judges to read the papers “since we are satisfied 
that, if in appropriate cases the papers can be read 
beforehand, even with reduced hours of sitting the Court 


1 Ibid, page 197, para. 586. 

’Ibid, pages 196 and 197, para. 585. 
’Ibid, page 197, para. 586. 
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of Appeal would be able to get through a greater volume 
of work than is possible at present.” 1 

38 . More important, however, is the actual experience Actual 

of the working of this practice in the High Courts of “^”^1 

Madras and Bombay and in the Supreme Court. We ; n i n( jia7* 

were informed that in these Courts, papers both in civil 

and criminal appeals are circulated to the Judges and that 

in most cases judgments and some other papers are looked 

into by the Judges before the hearing. We did not hear 

it suggested in the course of the evidence taken by us that 

the adoption of this practice in any of these Courts had 

led even to an impression among members of the Bar that 

the Judges approached the hearing of the appeals with any 

preconceived ideas. 

39 . It appears to us that in this matter, as in many other Usage- 
matters, those of us who have become accustomed to a 
particular practice come to regard it as necessary to the 86 ‘ 
impartial administration of justice and are afraid of a 
change. 

40 . The further question as to whether the adoption of Effect— 
this practice will result in the saving of time is answered, Increase 
we think, by the rate of disposal of appeals in the Madras j" 1816 
and the Bombay High Courts which is much higher than dlsposa s - 
in the other High Courts. In England, at the instance of 

the Evershed Committee, the Court of Appeal “tried the 
experiment, in the case of a substantial appeal from a 
Special Commissioner, of reading the documents before¬ 
hand and that a considerable saving of time at the hearing 
resulted.” 2 

41 . It has been said that acquaintance with the facts of Question- 
a case from the judgment and the papers would lead to e by 
questions by the Court tending to disturb counsel’s pre- 1 g s ' 
sentation of his case and eventually lengthen the hearing. 

The habit of putting questions in the course of arguments 
flows from the temperament of the Judge and a question¬ 
ing Judge would probably ask as many, if not more, 
questions, if he had not read the papers beforehand. 

42 . We, therefore, have no hesitation in recommending Recommen- 
that papers relating to an appeal should be circulated to Nation : 
the Judges beforehand so that they can come prepared in j ud to 

a certain measure before the hearing of the appeal. We read pape» 
do not recommend that the working hours of the Courts in advance, 
should be curtailed to enable the Judges to read the 
papers. We think that Judges should be able to cope 
with the work of reading the papers without such curtail¬ 
ment as has happened in Madras and Bombay. The 
notion which once prevailed that a Judge’s duties were 
confined to working on’y during Court hours is long out¬ 
moded and the High Court judiciary as well as the 

1 Ibid J page 198, para. 590. 

a Ibid, page 196, para. 584. 
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subordinate judiciary has to devote a certain amount of 
time to its work at home in order to be able efficiently to- 
discharge its duties. 

43. We have already noted the wide variations in the 
powers of a single judge in the different High Courts. We 
have also expressed the view that the enlargement of the 
powers of a single judge will, without detriment to the 
administration of justice, result in a saving of judge 
power and quicken the rate of disposal of appeals in the 
High Courts. We are of the opinion that the rules of the- 
High Courts should be amended so as to confer upon a 
single judge power to hear and dispose of some of the 
cases which, at present, are being placed before a division 
Bench, always reserving the power to the single judge to 
refer a case to a Bench in cases of exceptional difficulty or 
importance. In view of the abolition of Letters Patent 
Appeals, which we have recommended, no question arises- 
of the number of these appeals being increased by reason 
of the widening of the powers of the single judge. We, 
therefore, recommend that the powers of a single judge of 
a High Court should be increased in regard to civil matters 
so as to enable him to dispose of all first appeals and. 
miscellaneous appeals in the High Court up to the value 
of Rs. 10,000 and all second appeals. 

44. The question of the powers of the appellate Court 
may next be considered. Section 107 of the Code of 
Civil Procedure empowers the appellate Court:— 

(a) to determine a case finally; 

(b) to remand a case; 

(c) to frame issues and refer them for retrial; and 

(d) to take additional evidence or to require such 
evidence to be taken. 

These powers are regulated by section 99 of the Code 
which provides that no decree is to be reversed or modi¬ 
fied for an error or irregularity not affecting the merits of 
the case or the jurisdiction of the Court. 

45. We stall, in the first instance, deal with the powers 
of an appellate Court to take additional evidence under 
Order XLI Rule 27. This provision has been repeatedly 
considered by the Privy Council and the law as to the 
reception of evidence not produced before the trial Court 
is now settled. Under sub-rule (1) (b) “it is only where the 
appellate court ‘requires’ it (i.e., finds it needful) that 
additional evidence can be admitted. It may be required 
to enable the Court to pronounce judgment or for any 
other substantial cause, but in either case it must be the 
Court that requires it. This is the plain grammatical 
reading of the sub-clause. The legitimate occasion for 
the exercise of this discretion is not whenever before the 
appeal is heard a party applies to adduce fresh evidence. 
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flaut “when on examining the evidence as it stands, some 
inherent lacuna or defect becomes apparent.” 1 

Thus, the right to adduce additional evidence in the 
appellate Court is strictly limited. A party, who has 
discovered new evidence of high probative value which 
lie could not, with due diligence, hav£ produced in the 
lower Court, will be unable to produce it in the appellate 
■Court as a matter of right. It is true that Order XLVII 
Rule 1, gives a right of review in such cases but that right 
■cannot be availed of in an appeal. The High Courts of 
Madras, Allahabad, Patna, Orissa and Andhra Pradesh Amendment 
have amended Order XLI Rule 27, so as to permit a xli Rule 
party to an appeal to adduce additional evidence if he 37> 
■satisfies the appellate Court that he could not, in spite of 
■due diligence, produce such evidence at the time of the 
■original hearing or that it was not within his knowledge at 
that time. We are not aware of this amendment having 
resulted in an increase in . the number of applications to 
receive additional evidence, or of its otherwise having 
been abused. In our view, it makes a very necessary 
improvement in the appellate procedure anj we recom¬ 
mend its general adoption by a suitable amendment to 
the Code. , 

46. The power of remand by an appellate Court is regu- Power of 
lated by Rules 23 and 25 of Order XLI. The power under remand - 
rule 23 is a strictly limited power. A case can be remand- Amend¬ 
ed under that rule only when the lower Court has disposed ment 

of the case upon a preliminary point and the finding on suggested, 
-that point is reversed in appeal. In practice, cases often 
arise in which a remand is necessitated for some other 
reason. In such cases, in order to make a remand, the 
•Courts have resorted to their inherent power under section 
151 of the Code. This is not a satisfactory position. 

Further, an order of remand under the inherent power of 
the Court is not appealable like an order under rule 23. 

An attempt has been made to get over this difficulty by 
the High Courts of Allahabad, Andhra Pradesh and Madras 
by empowering the appellate Court to remand a case if it 
thinks it “necessary in the interest of justice” (Madras) or 
“where an appellate Court has reversed a decree and all 
■questions arising in the case have not been decided” 
(Allahabad). The Uttar Pradesh Judicial Reforms 
Committee has recommended 2 an amendment to Rule 23 
on the lines of the amendment made in Madras. We 
recommend an amendment of the rule empowering the 
aDpellate Court to remand a case whenever it thinks it 
necessary in the interests of justice. 

47. It is well-known that a remand results in consider- Delays 
able delay in the disposal of the case. We are of the view a ^ ter d 
that when a case is remanded for trial of a particular issue retnan 

I Parsotim Thakur v. Lai Mohar Thakur, I.L.R io Patna (P.C.) 654 

at page 668. 

“Report, pages 61 and 62. 
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or for recording additional evidence and resubmission to 
the appellate Court, the latter Court should, in its order of 
remand, fix a date by which the lower Court has to resub¬ 
mit the case to the appellate Court. In cases where the 
time allowed is found to be inadequate by the lower Court,, 
it should ask for an extension of time. We also recom¬ 
mend that whenever a case is remanded, the appellate 
Court should fix a date on which the parties should appear 
before the lower Court to receive its directions regarding 
the suit or proceeding. 

48. Under section 98 of the Code, when an appeal is 
heard by a Bench of two or more Judges, the opinion of 
the majority prevails but when they are equally divided 
in their opinion, the decree of the lower Court is deemed to 
have been affirmed. The section also empowers the 
judges, if they differ on a question of law, to state the 
point of law for the decision of a third judge in such 
cases, after the third judge has heard the matter, the 
opinion of the majority prevails. 

There is, however, no provision in the section for 
reference to a third judge in the event of there being a 
difference of opinion among the judges on questions of fact. 
It may, however, be noticed that clause 36 of the Letters 
Patent of the Calcutta, Madras and Bombay High Courts 
provides that in the event of a difference of opinion bet¬ 
ween the judges of a Division Bench on any point, such 
point shall be decided according to the opinion of the 
majority of the judges, if there shall be a majority, but 
if the judges should be equally divided, they shall state 
the point upon which they differ and the case shall then be 
heard on that point by one or more of the other judges and 
the point shall be decided according to, the opinion of the 
majority of the judges who have heard the case including 
those who first heard it. It is true that difference of 
opinion on questions of fact are not very frequent; but 
even in the rare cases in which such differences arise, we 
think, it is not fair to the appellant that the decision against 
him should be affirmed even though the appellate Court is 
equally divided. We would, therefore, recommend an 
amendment of section 98 so as to bring it in line with 
clause 36 of the Letters Patent. 

49. We have been informed of considerable delays in 
the delivery of judgments in some of the lower appellate 
Courts as v^ell as in certain High Courts. We believe 
that most of the High Courts have made rules fixing 
periods of time within which subordinate Courts have to 
deliver their judgments. If the High Courts discharge 
their duties of supervision effectively, the evil of such 
delays in the subordinate Courts can be cured by an 
insistence upon the observance of these rules. In regard 
to High Courts, our information is that in most cases 
judgments follow immediately after the conclusion of the 
hearing in the Court. However, there are cases in which 



40 *? 


judgments have been delivered by some High Court 
judges about a year after the conclusion of the hearing of 
a case or an appeal. It is needless to state that such 
cases can arise only from a total want of responsibility in 
the judges coftcemed. A judgment delivered after such 
a length of time can never do adequate justice to the 
arguments advanced by Counsel on either side, however 
sharp the memory of the judge may be, or whatever be the 
length of the notes made by him of the arguments. So 
great is the importance of the judge delivering judgment 
when the arguments advanced at the hearing are fresh in 
his mind that in one State Supreme Court in the United 
States a provision has been made that if a judgment is 
not delivered within a fortnight, the case should be reheard 
by the judge. Though ordinarily the most convenient 
course for the judges would be to deliver a judgment 
straightway at the close of the hearing, there would be 
certain cases in which judgments need to be reserved; but 
it is obvious that judgment should follow the conclusion 
of the hearing within a reasonable time which in most 
cases should not exceed a fortnight. The time for the 
delivery of a judgment by a High Court judge can hardly 
appropriately form the subject of a rule of the Court; but 
the matter is certainly capable of being regulated by a 
watchful Chief Justice. The Civil Justice Committee has 
deprecated the practice of reserving judgments in very 
emphatic terms :— 

“As a general rule there is little reason why judg¬ 
ments should not be delivered at the close of the 
arguments. It should be the exception and not the 
rule to reserve judgment. It militates very strongly 
against reasonable expedition on the part of Judges 
if the more cases they try the greater the number of 
treatises they have to compile during the week-end. 
This is an unnecessary burden to the judge. To the 
Bar nothing can be less encouraging than to know that 
the ultimate decision will be taken by the judge after 
writing several other judgments setting out and dis¬ 
cussing the facts and law of other cases. 

“The result is too apt to be that the case is determined 
‘on the paper book’ and with too little attention to the 
arguments which are represented only by the pale reflec¬ 
tion of the judge’s note-book. The practice of constantly 
reserving judgment is not only disadvantageous; it is 
feeble. It gives an impression that the court cannot grasp 
facts or does not know its law or cannot state in a reason¬ 
able clear form what it knows. As members of the legal 
profession have to be able to present and discus's" cases, 
the spectacle of a judge who will rarely undertake to give 
judgment at the time is peculiarly unimpressive.” 1 

50. The practice of not sitting in Courts during working 
hours in order to consider and dictate judgments, or 
taking a working day off for that purpose which prevails 

‘Report, page 281, para. 5. 


Working 
hours not 
to be used 
for preparing 
judgments. 
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Reading oi 
reserved 
judgments 
unneces¬ 
sary. 


Summary 
of re¬ 
commenda¬ 
tions. 


in certain High Courts involves, in our opinion, an un¬ 
justified waste of judicial time. If care is taken to 
deliver judgment as far as possible immediately after the 
conclusion of the arguments, a few judgments would be 
reserved and these can be prepared by the judges over the 
week-end. 

51. The practice of reading out reserved judgments in 
open Court also leads, in our view, to a considerable waste 
of judicial time. It has been sought to be defended cn 
the ground that, after all, the proportion of reserved judg¬ 
ments is very small and that-reading them out in Court 
adds to the dignity of the Court. We are unable to agree. 
The Court’s prestige and the respect in which it is held by 
the lawyers and the public must depend on .more 
substantial attributes of the judiciary than a sonorous or 
pompous reading of the judgment in the Court. 

In the former Nagpur High Court, a practice used to be 
followed of making available to the parties reserved 
judgments, in draft, two or. three days before they were 
signed, for the perusal of the Counsel with a view to en¬ 
abling them to make their submissions as to any error or 
corisequential orders. We do not approve of this practice. 
It is liable to result in reopening discussion on a number 
of matters argued at the hearing. 

The most satisfactory manner of dealing with reserved 
judgments would, we think, be to read out only the 
operative part thereof and hand them down, copies being 
made available to Counsel for their perusal. We under¬ 
stand that this is the practice followed hy most subordinate 
Courts and also in the Privy Council and there is no reason 
why it should not be followed by the superior Courts. 
The Evershed Committee has also favoured this practice in 
the generality of cases. 1 

52. Our recommendations on Civil Appellate Procedure 
may be summarised as follows:— 

1. In appeals under special enactments to which 
Parts II and III of the Limitation Act do not apply, an 
appellant may be permitted to file an appeal without 
copies of the decree or judgment of fhe lower Court. 
Order XLI Rule 1 may be amended as has been done 
in Madras for this purpose. 

2. Rules should be made to provide that before an 
appellate Court condones delay under section 5 of the 
Limitation Act, it gives notice to the parties and 
decides the petition only after hearing them. 

3 In appeals from final decrees in partition suits 
containing allotment papers, the appellate Court may 


Report, pages 201 and 202 , paras. 600 and 6ot. 
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.accept copies of the decree containing only a portion 
-of the papers. A rule similar to the one made by the 
Patna High Court may be framed in all the States. 

4. When an appeal is filed against several decrees 
•which have been disposed of by a common judgment, 
the appellate Court may be empowered to dispense 
with the requirement of filing of more than one copy 

• of the judgment of the lower Court. 

5. Every appellant should be required to state, in 
his memorandum of appeal, the precise form of the 

-order which he proposes tp ask the appellate Court to 
make. 

6. The subordinate appellate Courts should apply 
-the provisions of Order XL.I Rule 11 to appeals in their 
■Courts. 

7. When a subordinate appellate Court dismisses an 
appeal under Order XLI Rule 11, it should deliver a 
brief judgment setting out its conclusions. 

8. Second Appeals should be scrutinised with 
greater strictness at the stage of admission. 

9. A second appeal should be admitted, not on the 
ground that it raises a question of law, but, only if 
the appellate Court feels that the decision of the 
subordinate Court on the point of law is erroneous. 

10. The power of admitting appeals (particularly 
second appeals) should not be delegated to the 
Rigistrar or the Deputy Registrar. 

11. The practice of circulating the papers relating 
'to a second appeal to a Judge outside, the Court hours 
for the purpose of enabling him to determine whether 
it should be admitted (as set out in para. 15, ante) may 
be generally adopted. 

12. The Code should be amended so as to cast an 

• obligation on the High Court, when admitting a second 
appeal, to specify the point or points of law that arise. 

13. The High Court should be empowered to admit 
a second appeal on specified points only. 

14. A memorandum of second appeal should be 
accompanied by judgments of both the trial Court and 
the lower appellate Court and, if any question of the 
construction of a document is raised in it, a true trans¬ 
lation thereof. 

15. Long judgments are out of place when appeals 
are dismissed summarily. 

16. The memorandum of appeal should contain the 
address for service filed by the respondent in the Court 
’ below. 
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17. Order XLI Rule 14 of the Code of Civil Proce¬ 
dure should be amended so as to Empower the appellate 
Court to dispense with service of notice on respondents 
who have not appeared in the lower Court. 

18. The memorandum of appeal should be accom¬ 
panied by the requisite process fee and the process form 
duly filled in by the appellant. 

19. Ip the event of summary dismissal of the 
appeal, the appellant should be entitled to a refund of 
the process fee. 

20. Notice of appeal should be sent in the first 
instance by registered post. 

21. The Courts should be empowered to dismiss an 
appeal for non-prosecution, in the event of non-payment 
of process fees or for failure to take steps to have the 
paper books prepared. 

22. The respondent should be required to enter an 
appearance, in the event of his desiring to contest the 
appeal, within a stated period of the service of the 
notice of appeal on him. 

23. The form of summons in an appeal should be 
amended, as has been done in Madras, to apprise the 
respondent of the need for his entering an appearance. 

24. The respondent should be required to furnish, 
in the memorandum of appearance, his address for 
service in the appellate Court. 

25. The High Court might consider the advisability 
of framing a rule on the lines of the Allahabad rule 
referred to in para. 24 ante. 

26. The preparation of paper books should not be 
entrusted to the government press and private printing 
may be allowed. 

27. The methods of preparation of paper books set 
out in para. 26 ante may usefully be adopted. 

28. Whenever possible, cyclostyling may be permit¬ 
ted instead of printing. 

29. In taxing the costs of an appeal the appellate 
Court should be vigilant and disallow the costs of 
including unnecessary papers in the paper book. 

30. In appeals valued over Rs. 20,000 all papers 
should be translated into English and a sufficient 
number of paper books should be prepared including 
paper books needed for use in the Supreme Court. 

31. The rule of the Allahabad High Court imposing 
a special charge on an appellant whose paper book is 
prepared out of turn should be deleted. 
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32. In subordinate appellate Courts a particular 
judge or judges should be assigned exclusively to the 
task of hearing appeals for stated periods of time. 

33. Whenever the number of appeals pending in a 
station is sufficient to occupy the entire time of an 
officer for a period of three months or more, an officer 
may be posted exclusively for their disposal. 

34. In subordinate appellate Courts, as soon as the 
respondent has entered an appearance, the Court should 
ascertain the time required for its hearing, consult the 
convenience of both the advocates and post the appeal 
peremptorily for hearing on a date when it can be 
taken up. 

35. Fixed dates should not be given for the hearing 
of appeals in High Court except when counsel from 
outside have to appear. In all other cases, a continuous 
list of ready cases should be prepared and cases taken 
from that list day after day. 

36. Judges should read at least the memorandum 
of appeal and the judgment of the Court below outside 
the Court hours before the hearing of an appeal. 

37. It is unnecessary to shorten the hours of work 
for this purpose as judicial officers have to put in certain 
amount of work at their residence outside the regular 
working hours. 

38. The powers of a single judge should be raised 
in all the High Courts so as to enable them to hear and 
dispose of finally all first appeals and miscellaneous 
appeals valued below Rs. 10,000 and aso all second 
appeals. 

39. Order XLVI Rule 27, Code of Civil Procedure, 
should be amended to enable a party to an appeal to 
adduce additional evidence if he could not, with due 
diligence, have produced it in the lower Court. 

40. Order XLI Rules 23 and 25, Code of Civil Pro¬ 
cedure should be amended to enable an appellate Court 
to remand a case whenever it considers it “necessary 
in the interests of justice.” 

41. When a case is remanded, the appellate Court 
should, in its order of remand, fix a date by which the 
lower Court has to resubmit the case. 

42. In such cases, the appellate Court should also 
fix a date on which the parties have to appear before 
the lower Court to receive its directions. 

43. Section 98 of the Civil Procedure Code should 
be amended on the lines of Clause 36 of the Letters 
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Patent (of Calcutta, Madras and Bombay) to enable 
the judges to refer any point on which they differ to a 
third judge. 

44. Judgments should as far as possible be delivered 
immediately on the conclusion of the hearing. 

45. Judges should not retire to their chambers or 
take working day off in order to write reserved judg¬ 
ments. 

46. The practice of reading out reserved judgments 
in open Court should be discontinued in order to save 
time. 

47. It is not desirable to place the draft judgment 
on the table before signature, as this is likely to lead 
to a reopening of the case. 



17.—CIVIL REVISIONS 


1. The powers of the High Court to exercise revisional Revisional 
jurisdiction over the proceedings of subordinate civil 

courts arise principally under section 115 of the Code of courts. 18 
Civil Procedure, 1908 and section 25 of the Provincial Small 
Cause Court Act, 1887 or under corresponding provisions 
in the laws of the erstwhile Part B States. High Courts 
have also the power of superintendence over subordinate 
civil courts under article 227 of the Constitution. 

Under section 115 of the Code, the High Court has 
power to call for the record of any case decided by any 
subordinate civil court and in which no appeal lies thereto 
(to the High Court), and to revise the order if such sub¬ 
ordinate court appears to have— 

(a) exercised a jurisdiction not vested in it by 
law, or 

(b) failed to exercise a jurisdiction so vested, or 

(c) acted in the exercise of its jurisdiction illegal¬ 
ly or with material irregularity. 

2. As a large number. of revision applications to the Revisions r 
High Courts are stated to be without substance and filed source of 
principally for the purpose of delaying the conclusion of delay. 

the litigation, the question arises whether the revisional 
jurisdiction, should be continued. 

3. The figures of revision applications which are given Figures not 
in the annual reports on the administration of justice informative, 
issued by the different High Courts show only the annual 
institutions, disposals and pendency. They do not give any 
information as to the nature of the applications, the law 

under which they are filed or the general result of their 
disposal. Nor do these figures make it possible for us to 
draw any inference as regards the time taken for their 
disposal. We have, however, been able to collect some 
informative data in respect of these proceedings for the 
years 1952 to 1954. The Table set out below shows, among 
other things, the manner in which these revision applica¬ 
tions under section 115 of the Code of Civil Procedure and 
other provisions of law were disposed of in the year 1954 in 
most of the States. In the case of some States, we have 
not been able to obtain the figures of applications under 
section 115 of the Code and other provisions separately. 
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L*rg* 4. The statement shows that over fifty per cent of these- 

petitions applications are dismissed summarily by the High Courts 
unsuccessful, and that the percentage of ultimate success is very low 
even out of those in which a rule nisi is issued. jJTor 
instance, in Bihar, out of 1,020 applications under section 
115 of the Code disposed of in 1954, 546 were dismissed 
summarily and out of the rest the rule was made absolute 
only in 152 applications. In Bombay, out of a total of 1,711 
applications disposed of in the same year, as many as 1,245 
applications were summarily dismissed and orders were 
reversed only in 145 applications. In Madhya Pradesh, the 
total number of applications disposed of was 631 out of 
which 351 were summarily dismissed and the orders were 
reversed only in 79 applications. In Madras, excluding 
1,447 applications transferred in that year to Andhra, 1,826 
applications were disposed of, out of which 605 were sum¬ 
marily dismissed and the orders were reversed only in 
219 applications. 


Petitions 
from inter¬ 
locutory 
orders. 


Stays a nd 
Delays. 


5. As already stated, the figures do not furnish any 
information as to the nature of these revision applica¬ 
tions. But an examination of the decided cases shows that 
many are made against interlocutory orders passed by the 
subordinate cdurts in pending proceedings. Considerable 
delays arise in the disposal of the proceedings in the course- 
of which these revisions against interlocutory orders are 
filed. When a rule nisi is issued, the proceeding in the 
lower court is generally stayed and its further progress 
is held up during the pendency of the petition in the High 
Court. Further, whenever a rule is issued on such appli¬ 
cations, the record of the case is generally called for from 
the subordinate courts so that, even when no order of 
stay has been made, the subordinate court cannot proceed 
in the absence of the record and, thus, there is, in effect, 
an automatic stay of proceedings. The delays which arise 
are graphically described by the Judicial Reforms Com¬ 
mittee of West Bengal: 1 


“Suits tried in the mufassal are constantly stayed 
pending the disposal of revisional applications and 
appeals from interlocutory orders by this Court. It 
was said in jest recently that half the records of the 
Alipore Courts are permanently in the High Court. 
Many a true word is spoken in jest and unfortunately 
there is much truth in this remark. Orders made by 
the Courts at Alipore are constantly challenged during 
the progress of suits with the result that such suits 
are held up frequently for months and even longer 
until this Court has dealt with the matters in contro¬ 
versy.” 


We were informed of a case in which a stay was granted 
by the High Court in Calcutta in 1951 and in which for 


1 Report, page 13. 
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some reason the revision application was not disposed of 
till 1956. The proceedings in the court below were held 
up in the meanwhile. 

6. We have been informed that a rule has recently been Avoidance of 
framed by the Calcutta High Court which provides, that ^ a t ° matic 
when upon the admission of an appeal the records of the 
subordinate court are called for, that court should send 

up not the original record but only copies of relevant 
papers compendiously called the “copy records” so that 
the lower court might be free to proceed with the case 
before it. It is said that the rule has had the effect of pre¬ 
venting to a large extent the interruption of the proceed¬ 
ings in the subordinate courts. |[t appears that similar 
rules have been made by some other High Courts also. 

7. Though such rules may mitigate the evil of what 
has been called above an automatic stay of proceedings, 
there will still remain revision petitions in which stays 
are obtained. It has to be remembered, as stated by a 
senior Chief Justice that— 

“in the great majority of cases, applications in 
revision against interlocutory orders are made by 
judgment-debtors and the whole object of such appli¬ 
cations is to hold up the execution case as long as 
possible.” 

8 . The extent to which the original proceeding might Extent of 
be held up for an unconscionable length of time by resort- delays - 
ing to the expedient of filing a revision petition will appear 

from the Table on next page showing the number of applica¬ 
tions pending in the High Courts on the 1st of January 1957 


122 M. of Law— 27 . 
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according to the year of their institution. If one assumes 
that stay orders were made in about fifty per cent of these 
applications, they reveal an alarming state of affairs when 
one remembers that finally about eighty per cent of these 
applications are unsuccessful. 

9. Since a large number of these revision applications Proposal to 
is filed against interlocutory orders, we invited opinion ^f^iskm * 
through our questionnaire on a proposal that the right 

of revision against interlocutory orders should be dras¬ 
tically curtailed and that revision should be restricted only 
to cases falling within clause (a) of section 115 of the 
Civil Procedure Code and not be permitted in cases falling 
under clauses (b) and (c) of that section. 

Although there was general agreement that many of Opposition 
these applications are lacking in substance and are filed ment” 1 ” 8 ”' 
with the sole object of delaying the proceedings, the pro¬ 
posal made by us met with general opposition. Dealing 
with the question of curtailment of the right of revision 
in respect of interlocutory orders, an experienced Chief 
Justice stated that “it is not unoften that a very wrong 
order is made. If it be made impossible to challenge the 
order immediately and have it set aside and if the error 
is left to be corrected in the appeal from the final order 
if and when such an appeal is taken, the intermediate Value of 
proceedings will necessarily all be on an erroneous basis revisional 
and it can hardly be just to compel the parties to submit jurisdiction, 
to the order without any change of instant redress”. 

10. It was alternatively proposed that in such cases, in ^“ e 81 ^^I 
lieu of a revision to the High Court, the aggrieved party tion. 
might be given a right of appeal to a lower appellate 

court in cases in which the orders made were such as 
would lead to the whole proceedings being conducted on 
an erroneous basis, or where the order was one which went 
to the root of the proceedings. This, however, appeared 
merely to substitute one type of proceeding for another 
leaving the right of revision to the High Court against the 
order in appeal still open to the party concerned. 

11. It was pressed upon us that “provided a superior 
Court is discerning and firm, there ought not to be any 
undue interruptions of the proceedings of the subordinate 
Courts, simply because a right of revision is provided in 

the law. —_ The evil of a voluminous body of Rules 

against interlocutory orders with all the undesirable con¬ 
sequences of such Rules, which has undoubtedly grown is 
to my mind not due to any deficiency or superfluity in the 

law but due entirely to laxity in its administration.” This tcrur 
is no doubt true and, as in the case of second appeals, we tiny absent, 
are driven to the conclusion that enough care is not exer¬ 
cised in granting rule nisi and issuing stay orders at the 
time of admission of these revision applications. Nor have 
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the High Courts, except a few, accepted as they well might 
Committee’s ^ ave > recommendation of the Rankin Committee, 1 of 
recommen- which we approve, for obtaining from the subordinate 
dation. courts a periodical return of cases in which stay orders 

have been granted or records called for so that they may 
be expeditiously disposed of. The real remedy lies, in our 
Method of opinion, in the superior courts keeping in view the follow- 
dealing with ing essential rules in dealing with these revisions: 
revisions. 

(1) That the rule nisi should not be issued except 
upon a ver^ careful and strict scrutiny; 

(2) That where a stay is not granted, the records 
of the subordinate courts should not be called for and 
when the records are necessary, only copies of the 
records should be required to be prbduced; and 

(3) That whenever a rule nisi is granted and a 
stay order issued, every effort should be made to dis-' 
pose of the revision application within two or three 
months. 


No grounds 12. On the whole and after careful consideration of the 
for abolish- v j ews anc f information placed before us, we are of opinion, 
sions. rCVIS ~ that the fact that a large percentage of these revision 
applications, particularly against interlocutory orders, are 
lacking in substance and are eventually dismissed is not 
a ground for curtailing the powers of the High Court in 
revision generally. 

13. But, nevertheless, an amendment of the law is neces¬ 
sary in order to remedy the grave evil of delays arising 
out of revision applications in interlocutory orders. It 
appears to us that it would be unsafe to expect an improve¬ 
ment in the situation merely by reason of the superior 
courts observing the rules mentioned above. We are of 
the view that it would strengthen the hands of the revis- 
But S cone in S cour t s a°d constantly remind them of the danger of 
for curtail- entertaining and granting stay in revision applications 
ment. against interlocutory orders, if provision were made in 
section 115 of the Code that nothing therein shall apply 
to interlocutory, orders from which no appeal lies, unless 
the order is likely to occasion a failure of justice or cause 
an irreparable injury. 


Restriction 14 . it is, we think, also necessary to enact provisions 
0n t°sta r t0 similar to those in Order XLI, Rule 5, Code of Civil Proce- 
81811 s ay ' dure limiting the powers of the Court to grant stays in 
revision applications. 

Conflict of 15 . Difficulties have been created by conflict of judicial 
opinion. opinion oh the interpretation of section 115 of the Code. 

Under this section, the High Court may only call for the 
record of “any case which has been decided by any Court 
subordinate to such High Court”. It is further provided 


tReport of the Civil Justice Committee, page 281, para. 4. 
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that the case which has been decided by the subordinate 
court must be one “in which no appeal lies thereto”, i.e., 
to the, High Court. 

A difference of opinion has arisen between the High "Case 
Courts in the interpretation of the words “case decided”, decided” 
The High Court of Allahabad has held that these words 
do not include an issue or part of a case; in other words, 
they do not include interlocutory orders. It has, therefore, 
held that the High Court has no power to interfere in 
revision against an interlocutory order made in any case. 1 
The Rajasthan High Court has also taken a similar view. 2 
The majority of the High Courts has, however, taken the 
contrary view and held that a revision does lie to the High 
Court against interlocutory orders. 3 

16. A somewhat similar divergence of view has arisen 
also in the interpretation of the words “in which no appeal 
lies”. The Rajasthan High Court has held 2 that if it is 
open to a party to raise as a ground of appeal in the High 
Court (under section 105 of the Civil Procedure Code from 
the final decree or order) the correctness of any order 
which has been passed during the pendency of a suit or 
proceeding, no'revision will lie to the High Court from 
that order inasmuch as an appeal would eventually lie to 
the High Court and the condition in the section contained 

in the words “in which no appeal lies thereto” will not ‘‘ in which 
have been satisfied. In effect, on the Rajasthan view, it is appeal 
only when the order in question cannot be challenged in 
the High Court either in first or in second appeal or even 
as a ground of appeal under section 105, that the High 
Court will be able to entertain a revision under section 
115. 3 A different view, however, has been taken by a 
number of other High Courts in regard to the interpre¬ 
tation of these words and it has been held that these words 
have reference only to a first appeal. 4 

17 . The High Courts are also not agreed on what section 
amounts to an illegality or material irregularity within II 5( C )- 
the meaning of clause (c) of the section. What is not an 
illegality or a material irregularity within the meaning of 

the section was decided by the Privy Council in Amir 
Hassan Khan v. Sheo Baksh Singh, 5 where the Judicial 
Committee laid down that where a Court has jurisdiction 
to decide a question before it and, in fact, decides the 


l Buddhu Lai v. Mewa Ram, I.L.R. 43 Allahabad 564 and Mt. Suraj 
Pali v. Ariya Pretinidhi Sabha A.I.R. 1936 Allahabad 686. 

2 Pyar Chand v. Dungar Singh, A.I.R. 1953 Rajasthan 90. 

3 Dhapi v. Ram Pershad 14 Calcutta 768. Mani Lai v. Durga Prasad 
3 Patna 930. C. Janardhanan and another v N. M. Verghese and 
others A.I.R. 1925 Madras 707. ' Secretary of State for India in 
Council v. Narsibhai Dadabhai Patel and others 48 Bom. 43. 

4 Tipan Prasad Singh v. Secretary of State A.I.R. 1935 Patna 86. 
Narayana Sarajee Sagne v. Seshrao Vithoba and others A.I.R. 1948 
Nagpur 258. 

5 T.L.R. 11 Calcutta page 6. 
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question, it cannot be regarded as acting in exercise of its 
jurisdiction illegally or with material irregularity, merely 
because its decision is erroneous. This was further empha¬ 
sized by the Judicial Committee in Balakrishna tJdayar 
vs. Vasudeva Aiyar 1 in which it was laid down that the 
section applies to jurisdiction alone, to the irregular exer¬ 
cise or non-exercise of it or the illegal assumption of it 
and is not directed against erroneous conclusions of law 
or fact in which the question of jurisdiction is not involved. 
The High Courts have, however, placed varying interpre¬ 
tations upon the principles laid down by the Privy Council, 
so that, there i§ a mass of conflicting judicial opinion as to 
what constitutes illegality or material irregularity within 
the meaning of the section. 

18. The difficulties in the interpretation of the section 
and the need to resolve the conflict of decisions which, in 
the opinion of the Civil Justice Committee, had given rise 
to “much bad law” was felt by that Committee and it made 
certain recommendations for the amendment of the law. 
Those amendments related not only to the clarification of 
the language of section 115 but also to a curtailment of the 
High Courts’ revisional powers. As we are making recom¬ 
mendations of our own in regard to the clarification of the 
language of section 115, it is unnecessary to enter into the 
history of the legislation which was introduced to imple¬ 
ment the recommendations of the Civil Justice Committee 
and which was eventually not enacted. 

19. Though we do not feel justified in recommending 
any general curtailment in the powers of revision confer¬ 
red by section 115, we are of the view that the difficulties 
created by conflicting judicial views in the interpretation 
of the section need to be removed. We, therefore, make 
the following recommendations indicating the lines on 
which section 115 should, in our opinion, be amended: 

(1) The expression ‘case decided’ in the section 
should be clarified so as to include within it an inter¬ 
locutory order including an order deciding an issue 
from which no appeal lies. 

(2) Provision should, however, be made in the 
section, limiting the power of revision to such inter¬ 
locutory orders which, if decided in favour of the 
petitioner would be sufficient for the final disposal of 
the suit or proceeding; or in which the order is likely 
to occasion a failure of justice or cause an irreparable 
injury. 

(3) The words “in which no appeal lies thereto” 
in the first part of the section should be altered so as 
to make untenable the view of the .Rajasthan High 
Court that no revision will lie if the order could be 


>44 Indian Appeals 261. 
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brought before the High Court eventually in second 
appeal or be made the subject matter of a ground of 
appeal to the High Court under section 105 of the Civil 
Procedure Code. Our intention is that the right of 
moving the High Court in revision should be denied 
only in cases where an appeal lies either to the High 
Court or to the district court from the order in 
question. 

20. Apart from the provisions of section 115, it is not Revision 
unusual to invoke jurisdiction under article 227 of the under 
Constitution in order to induce the High Courts to inter- 81110,6 22 7- 
fere in revision. We are of the view, however, that such 
powers as the High Courts possess under article 227 need 

to be preserved, notwithstanding their occasional use for 
the purpose of reviewing decisions of the Courts below. 

21. We may in this connection consider a draft Bill A suggested 
prepared by the Chief Justice of one of the States who 

was firmly of the view that legislation of the nature con- pedition. 
templated by it would result in expediting the disposal of 
civil revision petitions. Although the Bill in its terms was 
applicable only to revision petitions, yet the procedure 
contemplated by it was equally applicable to appeals. 

The idea underlying the scheme contained in the Bill 
was, that on an order being made the party against whom 
it is made should be required to decide within a specified 
time whether he wished to proceed in revision against it. 

If he decided to do so the court passing the order would 
issue the necessary notices and fix a day for the hearing 
of the matter in the High Court. It was said that the 
court itself having been seized of the proceedings, much 
of the delay that now occurs in serving processes and so 
forth could be avoided. 

In the draft Bill revision petitions are divided into two 
categories—petitions against final orders and those against 
interlocutory orders. 

As regards revision against final orders, the Bill pro¬ 
vides that whenever a court or tribunal passes a final order 
from which a revision lies to the High Court, it shall at 
the time of passing the order fix a date, being not earlier 
than 15 days and not later than 30 days for the appear¬ 
ance of the parties appearing in the case for the confirfna- 
tion of the order or judgment. 

On the date so fixed, any party wishing to file a revi¬ 
sion against that order is required to file his objections to 
the order or judgment before the trial court together with 
copies for the other parties present. The trial court is 
then required to fix a date for the appearance of the parties 
in the High Court and send the records together with 
objections to the High Court for its decision after handing 
over copies of the ground of objections to the respondents. 
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It is proposed that thereafter the High Court should either 
on the date fixed by the subordinate court or on any sub¬ 
sequent date, hear and finally dispose of the petition, and 
that further notices to the parties present in the trial court 
or to those who are ex-parte in that court would not be 
necessary. If no objections are filed tjie order of the lower 
court is confirmed by it and cannot thereafter be challeng¬ 
ed in revision. 

The procedure contemplated in the Bill for the filing 
of revisions against interlocutory orders under section 115 
of the Civil Procedure Code is substantially the same. The 
only modification is, that the person objecting to the order 
passed should file his petition of objections to the trial court 
within 15 days of the said, order whereupon the court shall 
give notice of the objection to the opposite parties and fix 
a date for their appearance in the High Court. 

It will be noticed, that in substance, what the proposed 
Bill contemplates is that notices of revisions should be 
served on the respondents not by the High Court but by 
the trial court and thus delays in the service of notice 
by the High Court to a party in a subordinate court is 
avoided. 

22. In our opinion the results sought to be achieved by 
this Bill can be easily secured without prescribing any such 
elaborate procedure. In our chapter on the “Trial of Civil 
Suits’* we have recommended that parties on their first 
appearance in a trial court should file a registered address, 
service at which will be effective not only for the purposes 
of the pending proceeding but also for any appeal or revi¬ 
sion arising out of that proceeding. We have also drawn 
attention to an amendment effected in West Bengal in 
Order VI of the Civil Procedure Code by the addition of 
Rule 14-A under which service of any process may be effect¬ 
ed upon a party at his registered address for a period of 
two years even after the final disposal of the suit or matter. 

If such a rule is made by all the High Courts and the 
revision petitioner is required to state in his petition the 
address for service given by the respondent in the lower 
court and service of notice by registered post is authorised 
delays occurring by reason of notices having to be served 
will be avoided. Further, generally in pending suits the 
registered address of a party is likely to be that of his 
advocate and hence service of notices will not present much 
difficulty. The lower court can serve a notice upon ta 
party as easily and effectively at his registered address as 
by requiring him to appear in court on a particular date 
to take notice of objections. 

We do not, therefore, consider that the legislation on 
the lines proposed will be particularly useful. Its objec¬ 
tives, as we have seen, can be attained equally well by an 
amendment of the rules and by insisting upon the peti¬ 
tioner stating in his petition the registered address of the 
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respondents and also paying process fees at the time when 
the petition is filed. 

23. In regard to revision applications under section 25 Section 25 
of the Provincial Small Cause Courts Act, 1887 two points s^affcause 
were raised. Firstly, whether the admission of an appli- courts Act. 
cation for revision under that section should be made con¬ 
ditional on the applicant depositing the decretal amount Two sugges- 
in Court; secondly, whether this revisional jurisdiction tlons ’ 
should be conferred upon the district court without a 

further revision to the High Court. 

24. The idea of making a deposit of the decretal amount De ^ sl i t on , 
a condition precedent was strongly recommended by the ^cedent 1 
Civil Justice Committee. They relied on the analogy of to revision, 
the proviso to section 17 of the Provincial Small Cause Recommen- 
Courts Act, 1887, under which an applicant for an order dations of 
to set aside an ex parte decree is required to deposit in R “* in 
Court the decretal amount or to give security. The Com- ommi 
mittee stated: “We believed these conditions are admitted 

on all hands to have made for justice and indeed to be 
highly necessary to prevent gross abuse; we have some 
difficulty in seeing why an application asking for the 
special interference of the High Court should not be sub¬ 
jected to similar conditions .” 1 In making this recommenda¬ 
tion the Committee was influenced by the need of giving 
protection to the respondents in these applications who 
were dragged to the High^ourt in a large number of cases 
which were ultimately dismissed. It further thought, that It* reason, 
there was a tendency in some of the High Courts to regard 
section 25 as though it gave a right of appeal on a point 
of law similar to that conferred by section 100 of the Civil 

Procedure Code. It observed: “.there are Judges who 

consider even under section 25 that if on a Small Cause 
Court judgment a point of law can be raised which they 
are not prepared to dismiss forthw' h as bad, they ought 
to issue a rule on the respondent to show cause why his 
decree should not be set aside .” 2 They recommended that 
in order to give some protection to the respondent it was 
necessary that a compulsory deposit limited at any rate 
to Rs. 400 should in all cases be made with the 1 petition 
without prejudice to the right of the court to require a . 
deposit of the whole amount if it thought fit . 3 

25. We entirely agree with the Committee in deprecat¬ 
ing the practice adopted by some of the High Courts. We 
have dealt at some length with the duty of the courts in 
admitting appeals under section 100, Civil Procedure Code, 
and the need for a very careful scrutiny under Order VLI, 

Rule 11 of the memorandum of appeal in these cases. We 
have also indicated the principles which should guide the 
courts in deciding whether an appeal should be admitted. 


•Report page 369 para 9. 
•Report page 366 para 3. 
•Report page 370 para 9. 
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We have, earlier in this chapter, emphasized the necessity 
for a closer scrutiny of the applications for revision made 
Admission under section 115 of the Civil Procedure Code. In our view, 
of revision analogous principles should be applied in admitting appli- 
petitions. cations under section 25 of the Provincial Small Cause 
Courts Act, 1887. Under section 25, as in section 115 of the 
Code, it is for the High Court to satisfy itself that the 
requirements laid down in these sections have been com¬ 
plied with. There is no right vested in a party to a revi¬ 
sion. The granting of it is entirely a matter for the 
discretion of the court. The court, therefore, has to 
strictly satisfy itself that the conditions laid down in the 
section have been fulfilled, before it decides that the case 
is one in which this extraordinary jurisdiction of the court 
should be exercised. 

It is, however, difficult to see why this erroneous prac¬ 
tice in some of the High Courts, which results in the courts 
freely granting rules in undeserving cases in disregard of 
the principles to be followed, should result in subjecting 
an applicant in a genuine case to the hardship of having 
to deposit the decretal amount or a part of it in cash. The 
The true true remedy lies, in our view, in emphasizing the princi- 
rcmedy - pies on which the High Court should act in these matters 
and in insistence on the observance of these principles. 

RanWn° fthe 26. It may be mentioned that the Committee could not 
Committee obtain the statistical data in regsS-d to the number of appli- 
examined. cations under section 25, the number of cases in which 
notices had been issued to the respondents, the number 
of cases in which the courts ultimately revised the decree 
of the lower court and the average duration of the revi¬ 
sions under that section. The Committee seems to have 
examined in Madras a hundred applications under this 
section for the purpose of supporting its criticism against 
the practice which then prevailed in Madras of the Deputy 
Registrar admitting such applications. It was found that 
out of these hundred applications so admitted by the 
Deputy Registrar, sixty three per cent had failed. The 
Committee appear to have taken the view that if as many 
as sixty per cent of the applications made ultimately result¬ 
ed in failure, it would be consonant with justice to require 
a deposit in the case of all such applications. We are unable 
to accept this view. Assuming that the figures of ultimate 
dismissal are as high as sixty per cent, that would seem 
to indicate the necessity of a closer scrutiny of these appli¬ 
cations at the stage of admission. The high percentage 
of dismissals would not, we think, justify a rule which 
would subject the genuine applicant to the hardship men¬ 
tioned above. 

Deposit 27. Having given careful consideration to the matter, 

unnecssary. we f ee [ ourselves unable to recommend an amendment of 
the law requiring such a deposit to be made. Indeed, it 
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appears to us that the proviso to section 17 of the Provincial Amendment 
Small Cause Courts Act relied on by the Civil Justice “ f p 
Committee in so far as it requires a deposit of the decretal 
amount or security from an applicant for setting aside a courts Act. 
decree passed ex parte inflicts an unjustified hardship on 
such an applicant. There would appear to be no reason 
why, if a person seeking to have an ex parte decree set 
aside under Order IX, Rule 13, Code of Civil Procedure 
is not necessarily required to make a deposit of the decretal 
amount or to give security, a different rule should apply 
to a person seeking to, have an ex parte decree passed by a 
small cause court. 

28. The question of transferring this revisional jurisdic- Transfer oi 
tion from the High Court to the District Court was con- revisional 
sidered by the High Court Arrears Committee who recom- jurisdictions 
mended the adoption of that course. It may be mentioned Diwrict 
that the State of Uttar Pradesh has accepted that recom- Court, 
mendation and passed legislation 1 , substituting an amended 
section 25 for the existing section, which enables a district 
judge to exercise the powers hitherto exercised by the High 
Court under the section. 

In order to ascertain whether the number of these revi- Number of 
sion applications really imposed a burden on the . High petitions no* 
Courts which required to be relieved, we have collected large ' 
the number of these applications filed in the years 1953, 

1954 and 1955 in some of the States in respect of which 
figures could be made available. Unfortunately, we have 
not been able to obtain figures for all these States showing 
how many of these applications were summarily rejected 
and in how many of them the High Court passed orders 
reversing or varying the decree of the small cause court. 

The figures collected by us are set out in the Table below. 

*The Provincial Small Cause Courts (U.P. Amendment) Act, 1057 
(U.P. Act No. 17 of 1957)., 
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29. It wiU be noticed that the number of these applica- J^? t r io ° f 
tions is not considerable; and in some of the States the t0 . district 
number seems to be decreasing. We, therefore, do not judge un¬ 
feel justified in recommending the transfer of this revi- desirable, 
sional jurisdiction to the District Court and barring a 
further revision to the High Court for the following 
reasons:— 

Firstly, as appears from the above . Table, the 
number of petitions filed in the High Court under this 
section is not considerable. 

Secondly, a 1 transfer of this jurisdiction to the 
district courts may probably result in an increase in 
the number of these applications. 

Thirdly, as questions of law would arise for dis¬ 
posal in these applications, there is a possibility of 
divergence of views among different District Courts 
dealing with the applications which would disturb 
the uniformity of law throughout the State which is 
now attained by the High Court dealing with these 
matters. 

Fourthly, it is but appropriate that the special 
and extraordinary remedy of revision which enables 
the Court to correct jurisdictional errors or errors in 
law should rest with the highest court in the State. 

30. Our recommendations regarding civil revisions are Summary of 
set out below:— Recommen¬ 

dations. 

(1) The right of revision against interlocutory 
orders is a valuable one and should not be abolished. 

(2) A rule nisi should not be issued except upon 
strict scrutiny. 

(3) The records of the lower court should not be 
sent for, except when a stay order is passed. 

(4) In other cases, if the court requires the re¬ 
cords, it should call upon the parties to file certified 
copies of the records necessary for disposing of the 
revision. 

(5) An effort should be made to dispose of all 
revisions in which stay orders have been granted 
within a period of two or three months. 

(6) The High Court should obtain from sub¬ 
ordinate courts, a periodical return showing the cases 
which have been held up on account of the pendency 
of revision petitions. 

(7) A rule similar to that contained in Order XLI 
Rule 5 Civil Procedure Code should be enacted regu¬ 
lating the power of the High Courts to grant stay in 
revision applications. 
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(8) Section 115 of the Civil Procedure Code 
should be amended so as to make it clear that the- 
expression “case decided” includes an interlocutory 
order including an order deciding an issue, from 
which no appeal lies. 

(9) It should be made clear by a suitable amend¬ 
ment in section 115 that the power of revision is 
limited to such interlocutory orders which, if decided 
in favour of the petitioner would be sufficient for the 
final disposal of the Suit or proceeding; or in which 
the order is likely to occasion a failure of justice or 
cause an irreparable injury. 

(10) Section 115 of the Civil Procedure Code 
should be amended so as to make the views of the 
Rajasthan High Court set out in para 16 ante unten¬ 
able and to permit a revision application to be filed 
against an order, if otherwise capable of being revis¬ 
ed, in cases in which no appeal lies either to the High 
Court or to the district court from the order in 
question. 

(11) The revisional power of the High Courts 
under article 227 of the Constitution should be left 
untouched. 

(12) It is not desirable to make the admission of 
a revision petition under section 25 of the Provincial 
Small Cause Courts Act conditional on the petitioner 
depositing the decretal amount in court. 

(id) The courts should scrutinise such applica¬ 
tions for revision carefully at the stage of their 
admission. 

(14) The revisional jurisdiction under section 25 
of the Provincial Small Cause Courts Act should con¬ 
tinue to remain with the High Court and not be 
transferred to the District Judge. 

(15) The proviso to section 17 of the Provincial 
Small Cause Courts Act, in so far as it requires a 
deposit of the decretal amount or security from an 
applicant for setting aside an ex -parte decree should 
be repealed. 



18.—EXECUTION OF DECREES 

1. The general complaint against the system of execu- Difficulty of 
tion of decrees of civil courts in India is that in a large 
number of cases the decree-holders who have obtained for 

after much trouble and expense, decrees for payment of an. old 
money or for delivery of specific property or for other complaint, 
relief are not able to obtain full or even a partial satis¬ 
faction of their decrees. The evil was noticed as far back 
as 1872 by the Privy Council in the Maharaja of Dar- 
bhanga’s case 1 where it was stated that the difficulties of 
a litigant in India begin when he has obtained a decree. 

This was echoed in 1923 by the Government of India 
in their letter dated 25/28-6-1923 addressed to the Provin¬ 
cial Governments: “It is clear, however, that there are 
substantial facts to support the common criticism that 
litigants are unable to gain adequate satisfaction for the 
decrees passed in their favour. Thus taking the figures 

reported by provinces in 1921...it will be found that 

the Bengal mofussil courts returned execution proceed¬ 
ings as infructuous in no less than 245, 344 cases, the per¬ 
centage of the total of infructuous cases in some districts 
being as high as 71 and 63 per cent. In the same year the 
mofussil courts of Madras except village courts obtained 
satisfaction in full in only 16 ‘56 per cent of the applica¬ 
tions for execution, and satisfaction in part in 7-19 per 
cent while the number of wholly infructuous applications 
was 239,421. The courts subordinate to the Allahabad 
High Court dealt with 1,41,639 applications for execution 
of decrees, and of these 57,711 were totally infructuous. 

Those subordinate to the Lahore High Court dealt with 
174,566 applications out of which 83,902 were returned as 
totally infructuous; out of 139,742 applications before 
the courts in the districts of the Central Provinces and 
Berar 66)286 were returned as infructuous.” 2 

2. To assess the validity of the criticism that litigants General 
are generally unable to gain adequate satisfaction f 0 r rC;ul, . of 
their decrees, it is necessary to examine the present execution - 
situation with reference to the figures of applications for The present 
execution of decrees and their results. The following position, 
table (Table I) shows at a glance the general result of 

such applications for the years 1954 and 1955 in eleven 
States. Table II shows the percentages of the number of 
applications in which satisfaction was obtained in full or 
in part and the applications which were wholly infruc¬ 
tuous to the total number of applications disposed of in 
the two years. 

iThe General Manager of the Raj Darbhangao. Maharaj Coomar Ramput 
Singh, 14 Moore’s Indian Appeals 612. 

*Civil Justice Committee Report pp(v) and (vi) para 2. 

431 




General Result of Applications for Execution of Decrees for the years 1954 and 1955 
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;) No separate figures are available. Only percentages are available. 

0 Includes also figures of partial satisfaction. 

i) Bihar and Madhya Pradesh figures for the year 1955 are not available. 
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Percentage 3 . Taking the year 1954 the number of execution appli— 
of execution cations in which the decree-holders obtained full satis— 
rSul'tfng^in faction was the highest in West Bengal (68 - 9 per cent) 
aatisfaction. and Bihar (54 per cent) while it was the lowest in Kerala 
(17-6 per cent) and Andhra and Madras (19 per cent). In 
Madhya Pradesh only 20 per cent of the applications re¬ 
sulted in full satisfaction, in Bombay it was 22-2 per cent, 
in Uttar Pradesh 24 per cent while Orissa and Punjab 
came next with 29 per cent and Rajasthan with 34 per 
cent. The results of 1955 are very nearly the same; West 
Bengal again heading the percentage of full satisfaction 
with 66 per cent, and Rajasthan coming next at 326 per 
cent. There was no change in the returns of Orissa, Uttar 
Pradesh and Punjab while the lowest returns were again 
in Kerala 15 per cent, Andhra 17 per cent and Madras 18 
per cent. Turning to the percentages of applications 
which were totally infructuous in both the years the 
highest were in Andhra (68 per cent and 69 per cent), 
Madras (64 per cent and 63 per cent) and Rajasthan (66 
per cent and 67 per cent). 


Lack of 
uniformity. 


Figures 

misleading. 


Immediate 
satisfaction 
not expec¬ 
ted. 


4. The above figures do not reveal a uniform pattern 
and show a certain amount of variation from State to 
State in the percentages of applications which were 
wholly infructuous and those in which the decree-holders 
were able to obtain full or partial satisfaction. Moreover, 
these figures do not indicate the period during which the 
decree remained unsatisfied from the date on which it was 
passed. Therefore in drawing inferences from the figures 
of fructuous and infructuous execution proceedings in 
any given year, it must be borne in mind that the figures 
may to some extent be misleading and may not be a true 
reflection of the actual result of the execution proceedings 
launched by the decree-holders. 

It must be remembered that a large majority of the- 
ordinary civil suits which are filed in our courts are in 
respect of money claims in the nature of liquidated 
demands. In many of such cases the plaintiff files the 
suit not so much because he hopes to get immediate satis¬ 
faction of his decree but because he wants to get his 
claim established and secured by a decree before it 
becomes barred by limitation. This is one reason why 
some suits are filed only on the last day of the period of 
limitation. 


5. Once the decree-holder has obtained his decree, sec- 
f tion 48 of the Code of Civil Procedure gives him an out- 
Keasons tor p er j oc [ 0 f twelve years to execute the decree. Having . - 

this lorig period for execution, the decree-holder would 
not ordinarily like to put himself to the trouble and 
expense of starting execution proceedings unless he has a 
reasonable expectation of obtaining a full or even a par¬ 
tial satisfaction of his claim. However, article 182 of the 
Limitation Act compels him to take action. Although 
section 48 provides for a maximum period of twelve years- 


misleading 

figures. 
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for execution of a decree or order of any civil court, 
article 182 compels the decree-holders to keep the decree 
alive by making an application every three years irres¬ 
pective of the judgment-debtor’s capacity to pay or other¬ 
wise satisfy the decree. This provision has been res¬ 
ponsible for an enormous number of futile applications 
which are described as wholly infructuous. The decree- Petitions as 
holder is obliged to file such applications only to take a step-in-aid. 
what are known as steps-in-aid of execution. These appli¬ 
cations having served their purpose are then allowed to 
be dismissed for default without, in many cases, even the 
payment of the process fees. 


6 . Another class of cases goes to augment the figures Settlement 
of infructuous execution proceedings. Very often, on pro- outo 
cess for execution being issued, the judgment-debtor 
makes some part payment out of court and the decree- 
holder thereupon allows x the proceedings in the court to 
be dismissed without pressing them and hoping to re¬ 
cover the balance in the future. If as often happens, the 
payment is not reported to the court, the application is 
shown as infructuous. 


7. The statistical figures of the returns of execution Exaggerated 
applications have therefore to be read subject to these fajh£” s 0 f of 
considerations. The number of infructuous proceedings executions, 
should not necessarily be taken to indicate that in every 

such case the decree-holder failed to realise his dues by 
reason of some default on the part of the judgment- 
debtor or by reason of some defect in the procedure 
relating to the execution of, decrees. The ever-increasing 
number of persons who come into court with money 
claims asking for money decrees is an indication that the 
Indian judicial system is working more successfully than 
the figures above mentioned seem to show; for, if the vast 
majority of proceedings resulted in no satisfaction, it 
would be extremely strange that people who have already 
parted with money should care to spend further money 
m obtaining a worthless piece of paper.” 1 

Delays. 

8 . Nevertheless, it is well known that inordinate delays 
do frequently occur at various stages of the progress of 
an execution application. Some of these delays are caus¬ 
ed by several personal factors which play a part in the Stage# l n an 
trial of a proceeding and which cannot be remedied by a execution 
mere amendment of the law. Others are due to defects procecdin *- 
in the law relating to execution which, by providing too 

many safeguards against the abuse of execution proceed¬ 
ings, have made them cumbersome and ineffective. It will 
be useful at the outset to give a brief summary of the 
various steps which a decree-holder must take and tne 
stages at which he is likely to meet objections or obstruc¬ 
tions on the part of the judgment-debtor. 


’Civil Justice Committee Report page 377 , para- 2 . 
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9. The decree of a civil court may be either (1) for the 
payment of money, (2) for delivery of possession of 
immovable property, (3) for recovery of any movable 
property or (4) for specific relief, that is, ordering any 
person to do some act other than payment of money or to 
abstain from doing something. The proceedings in execu¬ 
tion of any decree commence by an application made in 
accordance with Order XXI, Rule 10 of the Civil Proce¬ 
dure Code by the decree-holder or by his transferee or 
legal respresentative. Execution may be taken out either 
against the judgment-debtor or against his legal represen¬ 
tative if he is dead. In the latter case the decree is 
executed only against the judgment-debtor’s property. 
Except in certain specified cases no notice is to be issued 
to the party against whom execution is sought. If notice 
has been served upon the judgment-debtor and he appears 
and objects to the execution, the court will inquire into 
his objections. If his objections are allowed, the petition 
will be dismissed; if not, the execution proceeds further. 

10. In the case of a money decree there are two modes 
of execution: (1) the arrest of the judgment-debtor and 
his detention in civil prison and (2) the attachment and 
sale of his property, movable and immovable. A notice 
must precede a warrant of arrest to enable the judgment- 
debtor to show cause why he should not be committed to 
civil prison. If the decree is sought to be executed by the 
attachment of property, the rules prescribed several 
modes of attachment for different categories of property. 
Any claim or objection raised to the attachment of any 
property has to be investigated by the court in a summary 
inquiry as distinct from a regular trial of the question of 
title to the property concerned. The order of the executing 
court in this inquiry is conclusive subject to the result of 
any suit which may be filed by the party against whom an 
order has been made. 

If the claim or objection is disallowed, the attached 
property is ordered to be sold either by public auction or 
otherwise as the court may direct and the sale proceeds are 
paid to the decree-holder subject to the claims of other 
decree-holders to rateable distribution. 

11. The sale of immovable property must be preceded 
by a proclamation of sale settled after notice to the judg¬ 
ment-debtor. Further, such a sale can be set aside either (1) 
on the deposit of the amount mentioned in the proclamation 
of sale plus five per cent of the sale proceeds for payment 
to the purchaser or (2) on the ground of material irregu¬ 
larity or fraud in publishing or conducting the sale pro¬ 
vided substantial injuiry has resulted by reason of such irre¬ 
gularity or fraud or (3) on the ground that the judgment- 
debtor had no saleable interest in the property. If no appli¬ 
cations have been made as aforesaid or have been made 
and disallowed, the court makes an order confirming the 
sale and thereupon the sale becomes absolute and an order 
is made for the delivery of possession to the purchaser. 
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12. If there is any resistance to the delivery of possession 
to the decree-holder or purchaser, the executing court holds 
an enquiry into the matter. As in the case of claim petitions 
against orders of attachment, the order of the court made 
in this inquiry is final subject to the result of any suit which 
may be instituted by any aggrieved party not being the 
judgment-debtor. 

These are the principal stages through which the holder 
of an ordinary decree for the payment of money has to pro¬ 
ceed before he can obtain satisfaction. Experience has 
shown that there is much scope for delay at the different 
stages of execution. The procedural rules for execution of 
decrees are contained in Part II of the Code comprising sec¬ 
tions 36 to 74, and in Order XXI. We shall now consider 
the provisions of Part II and of Order XXI in the order in 
which they are given in the Code, pointing out the defects 
in the law, which cause delays, and making recommenda¬ 
tions with a view to expedite the progress of the execution 
of decrees. 

13. A decree may be executed either by the court which 
passed it or by a court to which it is transferred for execu¬ 
tion. Under section 39 the court which passed the decree 
is empowered, on the application of the decree-holder, to 
transfer a decree for execution to another court. Under 
Section 41 the court to which a decree is sent for execution 
has to certify to the court which passed it the fact of such 
execution or if it fails to execute it, the circumstances 
attending such failure. The powers of the transferee court 
are defined in section 42. Its powers to execute a decree are 
the same as those of the court which passed the decree 
and are subject to the same limitations, but its jurisdiction 
is limited to the execution of the decree only and extends to 
no other matters. It cannot, for instance, transfer a decree 
to some other court under section 39. A single illustration 
will suffice to prove how this restriction on the powers of 
the transferee court is likely to cause delay. A decree 
passed by court A is transferred for execution to court B 
within the limits of whose jurisdiction the judgment-debtor 
resides. If, after the transfer of the decree and before execu¬ 
tion, the judgment-debtor leaves the jurisdiction of court B 
and goes to reside within the jurisdiction of court C, court 
B will be unable to execute the decree and is obliged to 
return the proceedings to court A with a certificate of failure 
of execution. The decree-holder must then again apply to 
court A for transfer of the decree to court C. This is unsatis¬ 
factory as it causes delays and unnecessary expense. 

14. We see no reason why the transferee court should 
not on the application of the decree-holder transfer the 
decree direct to court C. We elicited opinion on the question 
whether the court to which the decree is transferred under 
section 39 should be armed with the following additional 


Delivery of 
possession. 


Powers of a 

transferee 

court. 


Limita¬ 
tions—conse¬ 
quences. 



438 


Increased 
powers for 
transferee 
court. 


Recommen¬ 

ded. 


Section 47. 


Points for 
considera¬ 
tion. 


powers which are now exercised only by the court which 
passed the decree, namely: — 

(1) Power under section 39 to transfer the decree 
to another court; 

(2) Power under section 50(1) to add the legal 
representative of a deceased judgment-debtor as a 
party; 

(3) Power under Order XXI, Rule 16 to recognize 
assignments of a decree; 

(4) Power under Order XXI, Rule 50(2) to grant 
leave to a decree-holder; 

(5) Power under Order XXI, Rule 53(1) (b) to give 
notice of attachment of a decree passed by another 
court; and 

(6) Power under section 152 to correct clerical or 
arithmetical errors in the decree. 

15. The views expressed to us unanimously favour the 
proposal to invest the transferee court with these additional 
powers. We recommend that these powers be conferred by 
an appropriate amendment of section 42 of the Civil Proce¬ 
dure Code. 

16. We shall next deal with a very important section of 
the Code relating to execution. Under section 47 all ques¬ 
tions arising between the parties to the suit in which the 
decree was passed or their representatives and relating to 
the execution, discharge or satisfaction of the decree shall 
be determined by the court executing the decree and not 
by a separate suit. The determination of a question under 
this section is a decree within the meaning of section 2(2) 
and is appealable as such. The section provides a cheap and 
expeditious procedure for the trial of certain questions 
arising in execution proceedings without recourse to a 
separate suit. The conditions barring a separate suit are 

(1) that questions relating to execution, discharge or satis¬ 
faction of the decree must arise in the execution proceed¬ 
ings and (2) they must arise between the parties to the suit' 
in which the decree was passed or their representatives. 
With reference to this section three distinct suggestions arise 
for consideration. These are: — 

(1) The purchaser at the sale in execution of a 
decree who is a stranger should be deemed to be a 
representative of the parties within the meaning of that 
section. 

(2) The principle of direct and constructive res 
judicata should be applied to proceedings in execution. 

(3) The right of appeal against orders passed under 
section 47 should be substantially curtailed; at any rate 
such orders should be made non-appealable to the 
extent of the executing court’s small cause jurisdiction 



17. The proposal that the purchaser at an execution sale WheAer 

should be deemed to be a representative of the parties was * 

-made in view of the large volume of conflicting decisions on tiv ^. ^ the 
this question. It is unnecessary to deal further with this parties, 
proposal because in the meantime the proposal has been Recent 
implemented by the Civil Procedure Code (Amendment) amendment. 
Act of 1956 which amends the Explanation to that section 

as under: 

“Explanation.—For the purpose of this section, a 
plaintiff whose suit has been dismissed, a defendant 
against whom a suit has been dismissed and a purchaser 
at a sale in execution of the decree are parties to the 
suit.” 

18. Should the principle of res judicata embodied in sec- Res judicata 
tion 11 of the Civil Procedure Code be statutorily extended Sro«eding* a 
to proceedings in execution, particularly to orders passed p 1 
under section 47 which are in the nature of decrees? It is 

settled law that section 11 is not exhaustive and that the 
principle of res judicata can be applied to execution pro¬ 
ceedings as well. The Privy Council has held 1 that when a 
question had been raised in an execution proceedings and 
decided, the decision even if erroneous is binding on the 
parties and cannot be reopened in subsequent proceedings 
in execution. This principle has been consistently followed 
by the High Courts in India.- However the question whether 
the principle of constructive res judicata incorporated in 
Explanation IV to section 11 is applicable to execution pro¬ 
ceedings is not free from doubt. “A great deal of time is 
wasted in execution proceedings because there is great 
divergence of opinion as to the application of the principle 
of res judicata to such proceedings. Some High Courts 
have held that only when a point has been actually raised 
and decided that it becomes res judicata in execution pro¬ 
ceedings. The result of this is that many a time judgment- 
debtors take objections and allow them to be dismissed for 
default and then take them again at a later stage with im¬ 
punity. Further, on other occasions judgment-debtors take 
the opportunity of raising three or four points under section 
47 one after the other instead of raising them all in one 
objection. This also leads to waste of time of the courts.”* 

The Bill for the amendment of the Civil Procedure Code in¬ 
troduced in the Lok Sabha in 1955 sought to amend section 
47 by substituting the following for the original sub¬ 
section (3): 

“(3) No court executing a. decree shall entertain any 
question arising in a proceeding under this section between 
the parties to the suit in which the decree was passed, or 
their representatives, and relating to the execution, dis¬ 
charge or satisfaction of the decree, if the question had been 


, Ram Kirpal v. Rup Kuari I. L. R. 6 All 269. 

*U. P, Judicial Reforms Committee Report page 48. 
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directly and substantially raised in a former proceeding; 
relating to that decree between the same parties or their 
representatives and had been finally determined therein.” 

The following two Explanations were sought to be added, 
by way of clarification of the amendment; 

“Explanation II.—The expression ‘former proceed¬ 
ing’ shall denote a proceeding which has been decided, 
prior to the proceeding in question, whether or not it 
was instituted prior thereto. 

Explanation III.—A question shall be deemed -to- 
have been raised in the former proceeding, if the- 
matter in dispute had been alleged by one party and. 
either denied or admitted, expressly or impliedly by 
the other.” 

It may be noticed that the proposed amendment did not 
purport to apply the principle of constructive res judicata• 
of Explanation IV to section 11 to execution proceedings. 
That is probably why the Joint Select Committee which 
considered the Bill dropped the proposed amendment of 
sub-section (3) and the Explanations II and III. The Com¬ 
mittee felt that since the Supreme Court had in a recent 
case 1 applied the principle of res judicata to execution cases, 
the proposed amendment was unnecessary and was likely 
to create complications. 2 Clearly, the amendment intro¬ 
duced by the Bill would not have solved the conflicting judi¬ 
cial opinion on the application of the principle of construc¬ 
tive res judicata to execution proceedings to which a 
specific reference was made by the UP. Judicial Reforms 
Committee. The Supreme Court has unequivocally held i®. 
the case referred to above that it is no longer open to doubt 
that the principle of constructive res judicata is applicable 
to execution proceedings. In our opinion, it is necessary to- 
Amendment 8 ive statutory effect to the judicial decisions which hold 
suggested, that the principle of constructive res judicata applies to- 
execution proceedings. We suggest that the amendment, 
proposed in the Bill should be given effect to but with a® 
additional Explanation as set out below: 

“Explanation IV.—Any question which might and’ 
ought to have been raised in the former proceeding 
shall be deemed to have been a question directly and 
substantially raised in such proceeding.” 

Right of 19.,The question of the extent of the right of appeal 
Apr* 21 from against orders passed under this section arises out of the 
Execution! fact that man Y appeals preferred against orders in execution 
are ultimately dismissed as they are found to be frivolous 
and filed only to delay the execution of the decree. 


•Mohan Lai Goenka, v. Benoy Kishna Mukherjee, A. I. R. 1953, Sup¬ 
reme Court page 65. 

•Report of the Joint Select Committee on the Code of Civil Procedure- 
(Amendment) Bill 1955, p. iv para 14. 
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All orders under section: 47 are deemed to be decrees 
under section 2(2) and are therefore subject to an appeal 
and also a second appeal unless they are also appealable 
orders under Order XLIII Rule 1 in which case only one 
appeal will lie. The right of appeal against a decree is, 
however, subject to the other provisions of the Code relat¬ 
ing to appeals. Thus section 96 of the Code provides that 
“Save where otherwise expressly provided in fhe body of 
this Code or by any other law for the time being in force, 
an appeal shall lie from every decree passed by any Court 
exercising original jurisdiction to the Court authorised to 
hear appeals from the decisions of such Court”. The sec¬ 
tion thus prevents an appeal where it is barred by other 
expresp provisions in the body of the Code or by any other 
law for the time being in force. Section 27 of the Provin¬ 
cial Small Causes Courts Act makes the decree or order of 
a small cause court final and not subject to any appeal. 

This being a provision of “any other law for the time being 
in force” no appeal lies from an order under section 47 in 
execution of a decree of a court of small causes. Section 
102 provides that no second appeal shall lie in any suit of 
the nature cognizable by a court of small causes when the 
amount or value of the subject matter of the original suit 
does not exceed Rs. 1,000. If therefore the decree under 
execution is passed in a suit of the nature described in sec¬ 
tion 102, no second appeal will lie against any order passed 
under section 47 in execution of such a decree 1 . Further, 
as already stated, there are certain orders in execution 
which fall under section 47 as orders relating to the execu¬ 
tion, discharge or satisfaction of a decree and are also 
among the appealable orders in Order XLIII, Rule 1. In 
the case of such orders whatever be the nature of the suit 
in which the original decree was passed only one appeal 
would be permissible under section 104 and a second appeal 
would be barred. 

20 . Having regard to the above provisions it appears to No appeal 
us difficult to devise any further restrictions on the right of 111 certain 
appeal against orders under section 47. cases - 

However in the case of a money decree passed in a 
regular suit, orders in execution could be made non-appeal- 
able, at any rate, if they deal only with pleas of payment 
of an amount within the limits of the small cause jurisdic¬ 
tion of the court executing the decree. An illustration 
would be a decree for Rs. 2,000 passed in a' regular suit for 
the execution of which a petition is made before the Judge 
who passed the decree and whose small cause jurisdiction 
is upto Rs. 500. If the judgment-debtor pleads a payment 
of Rs. 400, the court’s decision on the question would not 
be appealable. Remembering that one of the most fruitful 
sources of delay in execution is the dishonest and frivolous 
pleas of payment or adjustment by the judgment-debtors 

•See Janld Sahu Trust v. Ram Palat A. I. R. 1950 AH. 580 j Naravin v. 

Nagndas I. L. R. 30 Bom., 113. 
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•we are of the view that the proposed restriction will help 
in expediting execution proceedings. 

Admission of 21. The Civil Justice Committee proposed that in the 
appeal con- case of orders in execution of money decrees restrictions 
.ditional on should be placed on the right of appeal by requiring the 
security. appellant judgment-debtor to deposit or at least give 
security for the decretal amount as a condition precedent 
to the admission of an appeal. We recommend the accept¬ 
ance of this proposal by an amendment of the Code. 


desirable. 


Total 22. The Civil Justice Committee also recommended the 

prohibition total prohibition of second appeals against orders in execu- 
of second tion under section 47 except by special lease. As we have 
appeals not panted out above, the right of second appeal in orders under 
section 47 is itself subject to the limitations of section 102. 
In a later chapter we have proposed a further restriction on 
the right to prefer second appeals by an amendment of 
section 102. We are, however, unable to recommend the 
total abolition of second appeals in orders passed under this 
section. Questions of great importance frequently arise in 
execution of decrees in complicated suits of a higher valu¬ 
ation and the prevention of second appeals altogether 
against orders in execution of such decrees might result in 
injustice and hardship. 


Limitation. 

articles 

182-183. 


23. As regards the period of limitation for execution of 
decrees we invited opinion on two suggestions. The first was 
the omission of Articles 182 and 183 of Schedule I to the 
Indian Limitation Act leaving the decree-holder to execute 
his decree at any time . within the period prescribed by 
section 48 of the Code; the second was the shortening of the 
period prescribed by section 48. So far as articles 182 and 
183 are concerned we need only refer to the recommenda¬ 
tions which we have already made in our Report on the 
Limitation Act of 1908. We have there recommended that 
articles 182 and 183 of the Limitation Act be deleted and 
that except in the case of mandatory injunctions, the period 
of limitation for the execution of all decrees should be the 
period of 12 years prescribed in section 48 of the Civil 
Procedure Code 1 . 


Section 48. 


24. As regards the period of limitation provided by 
section 48 we did not think it advisable to recommend a 
reduction of the period. The omission of articles 182 and 
183 will result in cutting out a large mass of applications. 
It will, we hope, ensure that the decree-holder will file an 
application for execution only when he is reasonably sure 
that the judgment-debtor will be able to satisfy the decree. 
It frequently happens that the judgment-debtor is not in a 
position to satisfy the decree in thd years immediately 
following the decree but may acquire property after¬ 
wards. It is therefore just that the decree-holder should 
have a sufficiently long time to enable him to obtain satis¬ 
faction from the judgment-debtor. 


1 Report, para 70. 
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25. We shall next consider and make our recommenda¬ 
tions with reference to certain provisions of Order XXI. 

Rule 1 prescribes the modes of payment of money pay¬ 
able under a decree and Rule 2 casts certain obligations 
upon the decree-holder and the judgment-debtor to certify 
to the court the fact of any payment or other adjustment of 
a decree out of court. Under Rule 1 payment may be made 
into the court executing the decree or out of the court to 
the decree-holder or otherwise as the court passing the 
decree directs. Under Rule 2, the decree-holder has to 
certify to the court any payment of money payable under 
a decree or any adjustment of the decree in whole or in 
part and the court has to record it. If the decree-holder 
fails to certify the payment or adjustment, it is open to 
the judgmenLdebtor also to infarm the court of such pay¬ 
ment or adjustment and to apply to the court for issuing 
a notice to the decree-holder to show cause why the pay¬ 
ment or adjustment should not be recorded as certified. 
Such an application must, under article 174 of the Limita¬ 
tion Act be made within 90 days of the payment or 
adjustment. If the decree-holder fails to certify the pay¬ 
ment or adjustment and does not show cause, the court 
shall record the same. 

It is the usual experience of executing courts all over 
the country that the most common objection to execution 
is a plea of payment or of discharge of the decree out of 
court, supported by oral evidence and not evidenced by 
anything in writing. The judgment-debtor usually pleads 
a payment or some other adjustment either in full or part 
satisfaction of the decree which is alleged to have been 
made within 90 days and adduces evidence in support of 
it. In a large number of cases such pleas of payment or 
adjustment are not made bona fide and a good deal of the 
time of the executing court is wasted at the early stage 
in taking evidence and deciding such pleas which are 
ultimately rejected. The opinion before us is unanimous 
that some restrictions should be imposed upon the mode 
of proof of such payment or adjustment in execution. In 
the words of the U.P. Judicial Reforms Committee, “The 
time has now come when courts should insist on all pay¬ 
ments to be made towards a decree by the well-recognized 
modes of payment. 1 ” Following the recommendations of 
that Committee the High Court of Allahabad has amended 
Rule 1 by inserting in clause (b) of sub-rule (1) after the 
words “decree-holder” the words “through a bank or by 
postal money order or evidenced by a document”. The 
High Courts of Calcutta and Patna and the former High 
Court of Nagpur have amended only clause (a) of sub-rule 
(1) so as to enable the judgment-debtor to send money pay¬ 
able under a decree to the court by money order. These 
amendments deal with two aspects of the matter. The 
first relates to a convenient method of payment into the 
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court which will evidence the satisfaction in part or whole 
of the decree. The second aspect relates to the exclusion, 
of oral testimony in regard to alleged adjustments or satis¬ 
faction of the decree by requiring evidence of it in writing. 
We recommend an amendment of the Code which would 
give effect to the changes introduced by the amended rules 
of the High Courts from both these points of view. 

26. It is true that the refusal to accept an oral pleas of 
payment will not finally decide the dispute against the 
judgment-debtor for he would still be entitled to sue the 
decree-holder for damages for the omission to certify the 
payment to the court or for refund of the money paid and 
in such suits he can lead oral evidence. But “What, is 
sought to be made a rule now is that in execution pro¬ 
ceedings, with a view to avoid delay, only a certain kind 
of proof should be accepted. * The principle that in 
execution proceedings special restrictions may justifiably 
be put on the judgment-debtor’s right to plead payment and 
adjustment had the approval of the legislature when it 
provided that though the right of suit to recover theiamount 
can be exercised in three years the payment, to be 
xtecqgnized in execution, must have been made within 
ninety days 1 ” 

27. To facilitate the keeping of proper records for this 
purpose and avoiding mistakes and misunderstandings, it 
may be necessary to prescribe a special form of money 
order for payment of decretal amount. The space provided 
for communications from the payer to the payee may be 
utilized for providing columns for giving necessary parti¬ 
culars, such as, the number of the suit, the amount remitted, 
whether it is towards the principal or interest or costs. 
Such forms have been prescribed 'in some States like Bihar. 

28. We also recommend a consequential amendment 
proposed by the Uttar Pradesh Committee. If the pay¬ 
ment of the decretal amount or part thereof is made 
through a bank or post office, the limitation of ninety days 
prescribed for the judgment-debtor to get the payment 
certified may be deleted. It should also be provided that 
an adjustment not made in writing should not be 
recognized. We therefore recommend an amendment of 
sub-rule (3) of Rule 2 in the manner made by the Allahabad 
High Court which reads as follows: 

“Any payment not made in the manner provided 
in Rule 1 or any adjustment not made in writing shall 
not be recognized by any court executing the decree.” 

29. Rules 11 to 14 of Order XXI state the particulars 
to be given in an application for execution. We consider 
that some of the particulars required in the tabular form 


‘Civil Justice Committee Report page 388, para. 17. 
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given under Rule 11, sub-rule (2) are unnecessary and may Modification 
well be omitted. The High Courts of Allahabad, Madras tabular 
and the former High Court of Nagpur provide by their 
rules that when a certified copy of the decree is filed with 
the application under sub-rule (3), clauses (b), (c) and (h) 

(the names of the parties, the date of the decree and the 
amount of costs) need not be furnished. We think that 
clauses (d) and (f) should also be omitted as the parti¬ 
culars relating to appeals and previous applications for 
execution can easily be ascertained from the register of 
suits kept under Order IV, Rule 2. The particulars in 
clause (f) were presumably necessary in order to ascertain 
whether the application was filed within the period of 
limitation under Article 182. If that Article is omitted, as 
recommended by us clause (f) would be unnecessary. We 
therefore recommend that the Rule 11(2) should be 
amended by providing that clauses (b), (c) and (h) need 
hot be filled in when a copy of the decree is annexed to 
the application and that clauses (d) and (f) of the Rule 
may be omitted. 

30. Rule 17 prescribes the procedure to be followed in Rejection of 
receiving the application for execution. If any of the potion, 
requirements of Rules 11 to 14 are found not to have been 
complied with, the rule gives to the court power either 

,to reject the application or to allow the defect to be 
remedied then and there or within a time to be fixed by 
it. This option to the court to reject the application leads 
to petty corruption amongst the staff of the executing 
branch and it is stated that the executing clerk often 
rejects the applications on trivial grounds. To prevent 
•delays, several High Courts have amended Rule 17 by 
taking away the court’s discretion to reject the application 
: summarily and providing that the courts should either allow 
the defect to be remedied there and then or within a time 
to be fixed and reject the application only if the defect is 
not remedied within the time allowed. A general pro¬ 
vision to this effect may be made by a suitable amendment. 

31 . In this connection in our view a recommendation Recommen- 
made by the Rankin Committee merits acceptance. Nation *f the 
'“......an application fqr execution is often returned for cSSSittoe. 

the correction of fhe amount due on the ground that it is 
inaccurate. The officer returning it does not say why or 

how it is inaccurate or what the correct amount is, with 
the result that the petition passes from the vakil to the 
court and from the court back to the vakil more than once. 

It seems to us either that it should be made the duty of 
the court to say in the return what the correct amount is, 

■or that an order should be passed subject to objections by 
the petitioner that execution do issue for what the court 
fixes as the correct amount 1 ”. We recommend an amend¬ 
ment of Rule 17 so as to give effect to the above recom¬ 
mendation made by the Committee. 


•Report page 384, paragraph 12. 
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Notice to 32. Rule 22 speaks of the cases in which notice must be 

KT 1 *' s iven to the judgment-debtor to show cause why the 
ebtor. decree should not be executed, against him. It will be 

convenient at this stage to discuss the general question of 
notice in execution proceedings. It has been said that the 
procedure in respect of execution should as far as possible 
be brought into line with that of the trial of an original 
suit and only a preliminary intimation of the execution 
petition should be given to the judgment-debtor, after 
which the petition should be adjourned to definite dates 
for further steps such as order for attachment, settling or 
proclamation, sale and the like. The judgment-debtor must 
personally take notice of such steps by being present in 
court or otherwise. 

Ttseory of We may begin with an examination of the different 

giving notice, stages in execution of which notice is required to be given 
to the judgment-debtor. The underlying theory of the 
rules relating to the execution procedure is that ordinarily 
a person against whom a decree is passed is expected to 
know his liability to the decree-holder and of the various 
processes by which the latter can realise the decretal claim 
and therefore it is unnecessary to give him any notice of 
execution. Taking the initial intimation of the execution 
application itself there are only three cases in which notice 
is required to be given to the judgment-debtor to show 
cause why the decree should not be executed. Such notice 
has to be given when an application is made (1) more than 
one year after the date of the decree or (2) against the 
legal representative of a party (Order XXI, Rule 22), (3) 
if the application is for the execution of a money decree by 
the arrest and detention in civil prison of a judgment- 
debtor. (Order XXI, Rule 37). The object of these notices 
is to give a judgment-debtor an opportunity of showing 
cause why execution should not issue. So far as notice 
under Rule 22 is concerned, the Rule itself lays down two 
exceptions under which notice is dispensed with: firstly, 
when the application is made after the expiry of one year 
from the date of decree but within one year from the'last 
order made on any previous application for execution 
lagainst the same person, or, if the application is made 
against the legal representative, if upon a previous appli¬ 
cation for execution against the same person, the court has 
ordered execution to issue against him. Secondly, the 
court can dispense with notice if, for reasons to be recorded, 
it considers that such notice would cause unreasonable 
delay or defeat the ends of justice. Excepting in these 
cases, notice is obligatory under sub-rule (1) and omission 
to give it or omission to record the reasons for dispensing 
with the notice under sub-rule (1) renders all subsequent 
execution proceedings void. It has been held in a number- 
of decisions that notice under sub-rule (1) affords the very 
foundation of jurisdiction and if execution is issued with¬ 
out such notice and property belonging to the judgment- 
debtor is sold, the sale is a nullity. 
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33. It has been suggested that no notice need be given 
to a judgment-debtor against whom a decree has been 
passed even if the execution petition is made more than 
one year after the date of the decree Since he is not likely 
to forget the decree obtained against him. Accordingly, it 
has been proposed to omit clause (a) of sub-rule (1). A 
•modified form of this proposal is to extend the period 
prescribed in clause (a) to two or three years. The High 
Court of Allahabad has omitted clause (a) altogether 
whereas the High Courts of Bombay, Madras and the 
Punjab have raised the period to two years and the High 
Courts of Kerala and Nagpur to three years. 

The rigour of the law as to the consequences of an f>nune»- 
omission to give notice, can be mitigated by an amendment de * 
of the rule providing that omission to issue the notice 
required under sub-rule (1) or to record reasons in a case 
where notice is dispensed with under sub-rule (2) shall 
not affect the jurisdiction of the court executing the decree 
or invalidate any subsequent proceedings unless the 
judgment-debtor has sustained substantial injury by reason 
of such omission. 

34. We do not consider the omission of clause (a) of 
sub-rule (1) necessary. If our recommendation that it 
should not be necessary for the decree-holder to be com¬ 
pelled to keep the decree alive by applying for execution 
every three years is accepted, it would be open to a dcree- 
holder to apply for execution several years after the decree 
is passed. In such cases we think that having regard to 
the long interval between the date of the decree and the 
application, it is fair that the judgment-debtor should have 
an opportunity of showing cause against the issue of 
execution. We therefore recommend that clause (a) be 
amended by substituting ‘three years’ for ‘one year’ and 
that the following new sub-rule may be added to Rule 22: 

“(3). Omission to issue a notice under sub-rule (1) Recom- 
or to record reasons in a case where notice is dispensed me « datioiu 
with under sub-rule (2) shall not affect the jurisdiction 
of the court executing the decree or render invalid 
the subsequent proceedings in execution unless the 
judgment-debtor has sustained substantial injury by 
reason of such omission.” 

35. Notice is also required to be given to the judgment- Notice before 
debtor of the initiation of execution proceedings against “r*" 681 - 
him when the decree is sought to be executed by his arrest 

and detention in civil prison. Under Rule 37 it is obli¬ 
gatory on the court, before issuing a warrant of arrest, to 
issue a notice to the judgment-debtor to appear and show 
cause why he should not be committed to the civil orison. 

The court may, however, dispense with notice if it is 
satisfied that with the object or effect of delaying the 
execution of the decree fhe judgment-debtor is likely to 
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abscond or leave the local limits of the court’s jurisdiction. 
Before the amendment of the Code by Act XXI of 1936 it 
was in the discretion of the court either to issue a warrant 
Without issuing notice or to give a notice in the first 
instance. By the amendment of 1936 the word “shall"’ has 
been substituted for the word “may” in sub-rule (1). 

36. Execution by arrest and detention is often very 
effective as a quick way of realization of money payable 
under a decree and the view is largely held that the obli¬ 
gation to issue a notice in the first instance defeats the very 
purpose of this mode of execution by enabling a judgment- 
debtor to abscond before the issue of the arrest warrant. 
The Civil Justice Committee thought that no notice was 
necessary before issuing ,an arrest warrant. We are, how¬ 
ever, in agreement with the view of the Uttar Pradesh 
Judicial Reforms Committee that under Rule 37, it should 
be left to the discretion of the court whether to issue a 
notice or not, because “if execution by arrest has to continue 
and is to be of any value, it should not be compulsory for 
the court to issue notice in every case. 1 ” We recommend, 
therefore, that the law should be restored to what it was 
before 1936 by substituting the word “may” for the word 
“shall” in sub-rule (1). 

37. A notice in the first instance is also necessary when 
the decree is for the execution of a document or for the 
endorsement of a negotiable instrument. In such a case 
if the judgment-debtor neglects or refuses to obey the 
decree, the decree-holder can prepare a draft of the docu¬ 
ment or endorsement in accordance with the terms of the 
decree and deliver the same to the court for execution. 
Before the court executes the documents, the draft has to 
be served on the judgment-debtor with a notice requiring 
his objections to be made within a time to be fixed by the 
court. Such a'notice is, in our view, essential and cannot 
be dispensed with. 

38. We have so far considered cases in which notice is 
given to the judgment-debtor of the initiation of the 
execution proceedings. As to notice at subsequent stages 
of execution we need consider only the stage at which 
immovable property is ordered to be sold in execution of 
a decree. The order to sell the property is made under 
Rule 64 which does not require any notice to be given to 
the judgment-debtor. But under Order XXI Rule 66 notice 
has to be given to him for settling the terms of fhe pro¬ 
clamation of sale after an order for sale has been made 
under Rule 64. We suggest that this notice may be dis¬ 
pensed with and at the time when the prohibitory order is 
issued under Rule 54, the judgment-debtor be required 
instead to attend court on a given date to take notice of all 
further steps as in the case of a suit. 


‘Uttar Pradesh Judicial Reforms Committee Report, page 43 . 
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39. The execution of a decree may be stayed either under St»y of 
Order XXI, Rule 26 or by an injunction under Order esocut «> a - 
XXXIX, Rule 1 or under Order XLI, Rule 5. Under 
Order XXI, Rule 26 execution can be stayed by a court 

to which a decree is sent for b^cecution on sufficient cause 
•being shown to enable a judgment-debtor to bring a stay 
order from the court which passed the decree or from an 
appellate court. Likewise the court which passed the 
decree may for sufficient cause stay execution of an 
^appealable decree under Order XLI, Rule 5, sub-rule (2) if 
the application for stay is made within the time allowed 
for appealing therefrom. In practice, the courts stay the 
proceedings just to give time to the judgment-debtor to 
bring a stay order from the appellate court. Once the 
appeal is preferred, it is the appellate court alone that can 
stay the execution under Order XLI, Rule 5, sub-rule (1) 
for sufficient reason. Under Order XXXIX, Rule 1 the 
■court may in any pending suit, by a temporary injunction, 
stay the sale in execution of any property if it is proved by 
affidavit or otherwise that the property is in danger of being 
wrongfully sold in execution of a decree. 

40. Proceedings in execution are no doubt delayed by ^n'ndincnt 
reason of the stay orders granted in all these cases. In ^xi Rul *' 
genuine cdses where the judgment-debtor or other party 2 6 . 

may have a real and substantial grievance against the 
decree, such stay is necessary and the delay occasioned 
thereby is unavoidable. But in exercising their discretion 
under those provisions the courts do not sufficiently dis¬ 
criminate between the claims of an honest judgment-debtor 
and of one whose only aim is to postpone the evil day of 
execution. It is impossible to prescribe any hard and fast 
rule or to enumerate cases in which the courts ought and 
those in which they ought not to order stay of execution. 

The matter has of necessity to be left to the court’s dis¬ 
cretion. But under all the aforesaid provisions the courts 
have power to impose conditions subject to which a stay 
can be granted. Dealing first with Rule 26 or Order XXI, 
sub-rule (3) thereof empowers the court before making the 
stay order to require such security or impose such conditions 
as it thinks fit. We are of opinion that the requiring of 
security or the imposing of conditions should be made com¬ 
pulsory and not left to the court’s discretion. Sub-rule 
<3) should be amended by substituting the word “shall” for 
the word “may” occurring therein. Such as amendment 
has already been made by the High Courts of Allahabad, 

•Calcutta, Orissa, Nagpur, Patna and Punjab. 

41. As regards money decrees, we invited views on two 
alternative proposals. First, that there should be no 
interim stay of a money decree; or, secondly, that the pay¬ 
ment of the decretal amount or a substantial part thereof 
into court should be a condition precedent to the grant of 
stay of execution of such a decree. The first proposal of a 
total ban on the stay of money decrees was considered too 

122 M of Law—29 
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drastic and did not receive much support. The second was; 
considered more practicable and received general approval. 

We do not think it advisable to make a specific provision 
requiring the deposit of the decretal amount or a substantial 
part thereof as a condition precedent to the grant of a stay 
of a money decree if sub-rule (3) is amended in the manner 
indicated above. We think it more appropriate, even in 
respect of money decrees to leave it to the court s discretion 
either to demand security or to impose conditions such as. 
payment of the decretal amount according to the circum¬ 
stances in each case. To make an absolute rule requiring 
the deposit of the decretal amount in all cases and to require 
a refusal of stay of execution in proper cases even if the 
judgment-debtor be in a position to furnish sufficient 
security other than a deposit might lead to great hardship. 

42. As regards Order XXXIX, Rule 1, suits are some¬ 
times filed by persons who are strangers to the original 
decree claiming rights over property under attachment by 
the executing court and in such suits, at the instance of such 
parties, the court issues a temporary injunction restraining 
the sale of the property. The Patna High Court has amend¬ 
ed Rule 1 of Order XXXIX by adding a proviso that an 
injunction to restrain a sale or confirmation of a sale or to 
restrain delivery of possession shall not be granted except 
in a case where the applicant cannot lawfully prefer, and 
could not have lawfully preferred a claim to the property 
or objection to the sale, or to the attachment preceding it, 
before the court executing the decree. 

43 We are however, of the opinion that the court’s- 
power to order the stay of execution of sales by temporary 
injunction should be taken away by omitting the words 
“or wrongfully sold in execution of a decree uom clause 
(a) of sub-rule (1). The need for such an amendment has 
been well expressed by the Civil Justice Committee in the 

following words: “. an injunction under that rule 

practically negatives the right of the decree-holder in most 
cases. The court that can best know whether the execution! 
should be stopped or not is the executing court. A person 
who has filed a suit can very well apply to the court execut¬ 
ing the decree to stay its hand pending the result of the suit, 
if he is a party to the decree. He should not be allowed to- 
ask a court which knows nothing and can only act upon 
affidavits till a very elaborate enquiry is held, to stay the 
hands of another court often superior in grade. It may be 
that in certain cases the executing court may wrongly refuse 
to stay execution but that can be remedied by an appeal 
against the order and by applying to the appellate court to 
stay the execution under Order XLI, rules 5 and 8. If the- 
appellate court refuses to stay execution, the case is not 
one for the issue of a temporary injunction under Order 39,. 
rule 1. In these circumstances we think that if the appli¬ 
cant under Order XXXIX, rule 1, is a party to the decree, 
there is absolutely no necessity to invest a third court with 
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p«wer to stay execution. If he is not a party to the decree 
then his interests will not be affected by the sale and there¬ 
fore there is no necessity to stop the sale at all. At the 
worst it may happen that he may be put out of possession 
in execution by the purchaser. Put he can object to the 
delivery of possession and if there is any substance in his 
claim he would not be disturbed; for that will be a case to 
which Order XXI, rule 99, will apply.” 1 

44. As regards stay by the appellate court the provisions Stay by ap- 
made in Rule 5 of Order XLI are in our opinion sufficient 

and need no change. Sub-rule (1) gives to the court a dis¬ 
cretion to order stay of execution for sufficient reason but 
sub-rule (3) makes it obligatory upon the court to impose 
certain conditions subject to which stay can be granted. 

Here again hardships to the decree-holder arise only'if the 
powers granted to the appellate court for ordering stay and 
imposing conditions are not carefully and properly exer¬ 
cised. It has come to our notice that very often the impera¬ 
tive requirements of the rule are overlooked by the Courts. 

If the power to ask for security is properly exercised 
and if in proper cases the security is made to take 
the form of a money deposit in court, there will be little 
room for complaint against the operation of this provision. 

45. The present law in regard to the realization of Garnishee 
garnishee debts in execution is in our opinion needlessly debts- 
dilatory. Under Rule 46 a debt not secured by a negotiable 
instrument is attached by an order prohibiting the creditor 

from recovering it and the debtor from making payment 
thereof until further orders of the court. If the garnishee 
admits the debt, the court orders payment of it or so much 
of it as is admitted to be due into the court. If, however, 
he denies the debt, the executing court has no power to 
investigate into the existence of the debt. In such a case 
one of the following courses may be adopted. The decree- 
holder may have the debt sold in execution. Or, the decree- 
holder may have a receiver appointed under section 51 with 
power to sue for the recovery of the debt. Finally, the 
garnishee may apply under Rule 58 for releasing the debt 
from attachment and the party aggrieved by the order in 
such proceedings may be driven to file a suit under Rule 63 
with the usual consequences of further appeals ar.d stay 
of execution during the pendency of the suits and appeals. 

To avoid the delays which arise, some High- Courts have 
framed rules for garnishee proceedings under which, when 
the garnishee denies the debt, an issue can be framed by 
the executing court itself and decided as an issue in a suit 
with a right of appeal. Such rules have been framed by 
the High Courts of Calcutta, Madras, Patna and Orissa. We 
would recommend the incorporation into the Code of rules 
similar to Rules 46A to 46H made by the Calcutta High 
Court. 

46. We now come to a group of rules in Order XXI, the claim* an 
application of which causes long delays in execution pro- objections; 
ceedings. These are Rules 58 to 63 relating to the investiga- ^tachment. 
tion of cl aims and objections to the attachment of property 

‘Civil Justice Committee Report, pp. 413-414, paragraph 6. 
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and Rules 97 to 103 relating to investigation into resistance 
or obstruction to the delivery of possession of immovable 
property to the decree-holder or auction purchaser. The 
objections of a judgment-debtor or his representative to the 
attachment of any property fall within the scope of section 
47 while Rules 58 to 63 deal with objections to the attach¬ 
ment raised by third parties. Under Rule 58 a claim may 
be preferred or objection raised to the attachment of any 
property in execution on the ground that such property is 
not liable to attachment. The court has to investigate into 
such claim or objection and pending this inquiry the sale 
may be postponed. The scope of the inquiry under Rules 59 
to 61 is limited, “the Code does not prescribe the extent to 
which the investigation should go; and though in some cases 
it may" be very proper that there should be as full an investi¬ 
gation as if a suit were instituted for the very purpose of 
trying the question, in other cases it may also be the most 
prudent and proper course to deliver an opinion on such 
facts as are before the Subordinate Judge at the time, leav¬ 
ing the aggrieved party to bring the suit which the 
law allows to him.” 1 The rules provide for a summary 
investigation into possession of the property as distinguish¬ 
ed from a suit as to the title to it. The result of such an 
enquiry by the executing court is conclusive subject how¬ 
ever to the result of a suit which the aggrieved party is 
entitled to bring under Rule 63. 

47. Similarly the court has to make ah investigation in 
a summary way whenever the holder of a decree for posses¬ 
sion of immovable property or the purchaser of any such 
property at a sale in execution of a decree is resisted or 
obstructed by any person in obtaining possession. Under 
Rule 100 where any person other than the judgment-debtor 
is dispossessed of such property by the holder of a decree 
or the purchaser in execution, he can also make an applica¬ 
tion to the court complaining of such dispossession. If the 
court finds that the resistance or obstruction was occasioned 
without any just cause by the judgment-debtor, or any 
person acting at his instigation, it has to direct the applicant 
to be put into possession and may also order the obstructor 
to be detained in civil prison if there is further resistance 
or obstruction. 

If, however, the resistance or obstruction is caused by 
a bona fide claimant claiming to be in possession on his own 
account or on account of a person other than the judgment- 
debtor, the application has to be dismissed. The result of 
such an inquiry is conclusive subject however to the result 
of any suit which any party, not being a judgment-debtor 
against whom an order has been made, is entitled to bring. 
A very substantial body of opinion has agreed that the 
claims or objections to attachment under Rule 58 and the 
resistance or obstruction to the delivery of possession under 

*. Sardhari Lai v. Ambika Pershad, I. L. R. 15 Calcutta (P. C.) 521 

& 526. 
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103 are often frivolous and are made at the instigation of 
the judgment-debtor, who takes advantage of these pro¬ 
visions as one more opportunity for defeating or delaying 
the decree-holder or of postponing the sale of his property. 

In order to control such proceedings it has been suggested 
that while retaining'the existing provisions without any 
change, the court fees for suits filed under Rule 63 or 103 
should be substantially raised. It was also suggested that 
the party making such a claim or objection to attachment 
or delivery of possession should be required to deposit cash 
security refundable to him if he succeeds and that if he 
fails, three-fourths of the cash security should go to the 
opposite party and the balance forfeited to Government. 

Yet another suggestion was the reduction of the limit of 
time for filing such applications and suits. Finally, it was 
suggested that these claims and objections should be inquir¬ 
ed into fully by the executing court whose order should 
be subject to only one appeal and that suits should be 
barred. 

48 . We are convinced that a very large proportion of Postpone- 
the proceedings taken under these provisions are instituted mem of saIc 
only as a means of gaining time and postponing the sale. ,innecessar y* 
Rule 58, sub-rule ( 2 ) gives to the court a discretion to 
postpone the sale pending an investigation and a great 

deal of laxity prevails in the exercise of this discretion. 

We do not see why the sale should be postponed in such 
cases. What passes at a court sale is only the right, title 
or interest of the judgment-debtor so that even if the 
sale is held during the inquiry the interests of the claimant 
or objector, if any, will not be prejudiced by it. The pur¬ 
chaser will get nothing more than the right, title or interest 
of the judgment-debtor, whatever that interest may be. 

We are of the view that in such cases the interests of 
claimant will be sufficiently protected by not making the 
sale absolute and by postponing delivery of possession until 
the conclusion of the inquiry. 

49. In regard to suits under Rule 63 or 103 we have no suits under 
hesitation in accepting the suggestion which has been Rules 63 and 
made by a number of persons including some eminent “ 3 *o be 
members of the judiciary that the executing court itself 

should make a full inquiry into the ultimate tight and 
title of the parties and not merely a summary inquiry into 
possession leaving it open to the aggrieved party to file a 
suit. Such a recommendation has been made by us in our 
report on the Limitation Act . 1 The order passed in such 
inquiries should be deemed to be a decree within the 
meaning of section 2 , sub-section ( 2 ) as in the case of orders 
under section 47 and be subject to such appeals as are 
allowed by the law relating to appeals from decrees. We 
recommend that the law be amended in this manner and 


'Report, paragraph 149. 
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the provisions saving or enabling suits to be filed in Rules 
63 and 103 be omitted. 

50. Rules 64 to 73 contain provisions for the sale of 
property generally. We have dealt with the notice of fhe 
proclamation of sale to be given to the judgment-debtor 
under Rule 66. The proclamation which is drawn up under 
sub-rule (2) of Ruie 66 must oontain several particulars 
relating to the description of the property. Under clause 
(e) of sub-rule (2) the court is required to state in the 
proclamation every thing material for a purchaser to know 
in order to judge of the nature and value of the property. 
The court has to make an approximate estimates 
of the market value of the property to be stated 
in the proclamation. This requirement has been 
known to cause much trouble and delay. Under the 
present law, an omission to state the correct market value 
of the property or an undervaluation of it has been regard¬ 
ed as a material irregularity affecting the sale under 
Rule 90. In practice, a judgment-debtor who is intent upon 
postponing the sale of property allows the sale to be held 
knowing that the particulars as regards the valuation in 
the proclamation are defective and thereafter makes an 
application under Rule 90 for setting aside the sale on the 
ground of a material irregularity in publishing or con¬ 
ducting the sale. These proceedings involve delays which 
may well be avoided by omitting the item of the court’s' 
estimate of the price. The Patna High Court has made 
what is in our view a very wholesome and salutary amend¬ 
ment by adding a proviso to clause (e) of sub-rule (2) of 
Rule 66 as follows: 

“Provided that no estimate of the value of the 
property other than those, if any, made by the deoree- 
holder and the judgment-debtor respectively together 
with the statement that the court does not vouch for 
the accuracy of either shall be inserted in the sale 
proclamation.’’ 

Similar amendments have also been made by the High 
Courts of Calcutta, Madras, Orissa and Punjab. We are 
of the view that clause (e) may itself be amended on these 
lines. 

51. Under Rul4 90 a sale of immovable property in 
execution of a decree can be set aside on the ground of 
material irregularity or fraud in publishing or conducting 
the sale. The right to apply under this Rule is given to 
the decree-holder or to any person entitled to a share in 
the rateable distribution of assets or whose interests are 
affected by the sale. It is generally accepted that a large 
percentage of applications made by the judgment-debtors 
to set aside sales under this Rule are frivolous and are 
filed with the object of delaying the delivery of possession. 
It is therefore necessary to make an amendment in Rule 
90 by providing that no sale shall be set aside on the ground 
of any defect in the proclamation of sale at the instance of 
any person who did not attend, though given notice to 
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appear at the drawing up of the proclamation or of any 
person in whose presence the proclamation was drawn up, 
unless an objection was taken by him before the sale was 
held. Following the recommendations of the Uttar Pradesh 
Judicial Reforms Committee the High Court of Allahabad 
has added sub-rule (2) to Rule 90 providing for an award 
of costs to the decree-holder or auction-purchaser or both 
as against the party whose application under Rule 90 has 
been rejected. Another useful amendment made by the 
Allahabad High Court in sub-rule (1) is to the effect that 
the application to set aside a sale shall not be entertained 
unless the applicant deposits such amount not exceeding 
12£ per cent of the sum realized at the sale or furnishes 
such security as may be fixed by the court, except when 
the court for reasons to be recorded dispenses with the 
requirements of this clause. This provision is presumably 
•made in order to compensate the purchaser. Under Rule 
89 the applicant at whose instance the sale is set aside has 
•to deposit 5 per cent of the purchase money for payment 
to the purchaser. We recommend that a provision similar 
to that in the Allahabad amendment be inserted in Rule 90. 

An amendment of the Rule on these lines would, in our 
opinion, serve to control the filing of frivolous applications. 

52 . Some minor amendments to other Rules of Order Minor am- 

XXI may now be referred to. endmcats. 

53. Under sub-rule (2) of Rule 31, movable property Rule 31 . 
•which has remained under attachment for six months may 

be sold on the application of the. decree-holder if the 
judgment-debtor has not obeyed the decree. The period 
•of six months may be reduced to three months. This has 
been done by a majority of the High Courts. 

54. Sub-rule (3) of Rule 32 provides for the sale of Rule 32 . 
property attached in execution of a decree for restitution 

of conjugal rights or for an injunction if the attachment 
has remained in force for one year and the judgment- 
debtor has not obeyed the decree. The period of one year 
appears to us to be too long. The High Court of Kerala 
has reduced it to six months and other High Courts like 
those of Allahabad, Calcutta and Patna have reduced the 
period to three months. In our opinion, a period of six 
months would be sufficient. 

55 . Rule 68 provides for a time limit of thirty days and Rule M 
fifteen days respectively for the sale of immovable and 
movable property calculated from the date of publication 

of the proclamation of sale under Rule 66. This limit may 
be reduced to fifteen days in the case of immovable property 
and seven days in the case of movable property. 

56. Under sub-rule (1) of Rule 69 the court has power Rule 69 . 
to adjourn a sale to a further date. Under sub-rule (2) if 

it is adjourned for a longer period than seven days a fresh 
proclamation is necessary. The High Courts of Bombay, 
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Calcutta, Madras, Punjab. and Allahabad have extended' 
this period to thirty days. Such an amendment should be- 
of general application. Similarly under sub-rule (2) a fresh 
proclamation'^ necessary unless the judgment-debtor con¬ 
sents to waive it. The High Courts of Patna and Allahabad 
have amended this provision by providing that the consent 
of the judgment-debtor may be dispensed with if he has 
failed to attend in answer to the notice issued under Rule 
66. We have recommended the omission of this notice and 
have recommended that the prohibitory order under Rule 
54 itself should contain a direction to the judgment-debtor 
to appear on a given date to take notice of further proceed¬ 
ings. We suggest that the judgment-debtor’s consent may 
be dispensed with in the event of his failure to appear even 
under the procedure suggested by us. 

57. Rule 72 debars a decree-holder from bidding or pur¬ 
chasing property at a sale in execution of a decree without 
the express permission of the court. This rule frequently 
causes delay when the warrant of sale is returned un¬ 
executed in the absence of bidders. There appears to be 
little justification for the continuance of this rule. The 
amendment of the rule made by the Patna High Court is 
in substance a reversal of the original rule. Under the 
Patna amendment, no decree holder is precluded from 
bidding or purchasing a property unless an express order 
to that effect is made by the court. We would, however, 
recommend the adoption of the amendment of sub-rule 
(1) made in the former North-West Frontier Province to- 
the following effect: 

(1) “The holder of a decree in execution of which 
the property is sold, shall be competent to bid for or 
purchase the property without express permission of 
the Court, provided that the Court may on application 
of the judgment-debtor and for sufficient cause debar 
him from so bidding or purchasing.” 

58. We have examined some of the defects in the- 
execution procedure which cause delay. Apart from these 
defects, however, execution work also suffers from the 
neglect, to which it is subject in most of the courts. Under 
the system obtaining in a very large number of States,, 
each court in a particular local area executes its own 
decrees. If there are more than one civil court for a given 
area, the aggregate execution work for that area is divided’ 
amongst all the courts, each court doing a portion of the 
work. The main complaint against this system is that the 
presiding officers do not pay to this branch of their work 
the attention that it deserves and leave it to be" managed 
by their clerks. Not only does this result in delay but it 
also leads to corruption in the clerical and process-serving 
staff dealing with execution. 

A not entirely unfounded belief prevails among judicial 
officers that their capacity is judged by the number ot: 



457 


contested suits disposed of by them. Obsessed with thia 
notion, the presiding officers concentrate on the disposal of 
suits and all routine execution work is left to the execu¬ 
tion clerk. All first and subsequent orders in execution 
are sometimes written out by the clerk and put up for 
signature before the judge who seldom looks into each 
matter before putting his initials. Matters involving 
contest are often put aside in the unrealized hope of the 
judge being able to find time to deal with them at some 
future date. The manner in which the work of execu¬ 
tion suffers by reason of the judicial officers’ inability to- 
apply their minds to the matter at successive stages is 
amply illustrated by the example in the Appendix to this 
Chapter. 


59. It is necessary to impress upon judicial officers that 
their work would be judged as a whole and not merely 
by the quantum of contested original suits disposed of by 
them. The High Court and the District Judges should 
impress upon judicial officers that execution work is as 
much a part of their regular work as the trial of suits and 
that any neglect of such work appearing at the time of 
inspection or noticed otherwise would be a matter for 
serious notice. Each officer should set apart at least half 
an hour each day to attend to first and subsequent orders 
in execution applications in which there is very little or 
no contest, while half a day per week should be reserved 
for contested work. Our recommendations for expedit¬ 
ing disposal of original suits such as methodical arrange¬ 
ment of work and avoidance of unnecessary adjournments 
will apply also to proceedings in execution. 


60. An effective method of assuring speedy and effective stagkcxe- 
execution of decrees is to concentrate all execution work rating courts 
for a given area as far as possible in the hands of a single 
officer. The opinion#elicited on the desirability of setting 
up a single executing court for a given local area is evgnly 
divided. Obviously the question of setting up such a 
court does not arise in a tehsil headquarters where there 
is only one civil court functioning. After careful consi¬ 
deration we have reached the conclusion that it is not 
necessary to establish a separate court merely for the 
purpose of the execution of decrees for any local area. 

But wherever there are more courts than one of the same 
class, we are of the opinion that a more effective way of 
dealing with execution would be to allow only one court 
of each class to do the work of execution in addition to its 
normal civil work. We understand that wherever this 
experiment has been tried it has met with a fair measure 
of success. In order to avoid difficulties as to pecuniary 
jurisdiction we suggest that the work should be entrusted 
to the officer having the highest jurisdiction. 
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61. We summarize our recommendations as follows: — 

(1) The court to which a decree is transferred for 
execution under section 39 should be given additional 
powers which are now exercisable only by the court 
which passed the decree. 

(2) Statutory effect should be given to the judi¬ 
cial decisions which apply the principle of direct and 
constructive res judicata to execution proceedings. 

(3) Orders in execution should be non-appealable 
if they deal with pleas of payment within the limits of 
the small cause jurisdiction of the court executing the 
decree. 

(4) In appeals against orders in execution of 
money decree the appellant judgment-debtor should be 
required to deposit of at least give security for tlie 
decretal amount as a condition precedent to the admis¬ 
sion of the appeal. 

(5) Rule 1 of Order XXI should be amended so as 
to provide for payment of the decretal amount through 
a bank or by a postal money order or by payment evi¬ 
denced by a writing. 

(6) If money is paid through a bank or the post 
office, the limitation of 90 days prescribed for getting 
the payment certified should be deleted. 

(7) A special form of money order should be 
prescribed to enable parties to pay decretal amounts 
into court. 

(8) Clauses (b), (c), (d), (f) and (h) in Order 
XXI, Rule 11 (2) should be omitted. 

(9) The amendment of Rule 17 of Order XXI 
made by the Calcutta High Court should be incor¬ 
porated into the Civil Procedure Code. 

(10) In Order XXI, Rule 22*(1) (a), the words 
“three years” should be substituted for “one year”. 

(11) In warrants of arrest under Rule 37 notice 
to the judgment-debtor should be issued only at the 
■discretion of the court. The rule should be suitably 
amended. 

(12) The notice for settling proclamation of sale 
under Order XXI, Rule 66 may be omitted and the 
judgment-debtor asked to take notice of all further 
steps by appearance on the date fixed in the prohibi¬ 
tory order under Rule 54. 

(13) The requirement of security or imposition of 
conditions before granting stay of decree under Rule 
26, Order XXI should be mandatory and not discre¬ 
tionary. 
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(14) The court’s power to stay execution by 
issuing a temporary injunction under Order XXXIX, 
Rule 1 should be taken away. 

(15) Rules for garnishee proceedings on the lines 
of Rules 46-A to 46-H of Order XXI made by the 
Calcutta High Court should be made by all High 
Courts for enforcement in all subordinate courts. 

(16) Execution sales should not be postponed 
pending the investigation into claim petitions under 
Rule 58 of Order XXI. 

(17) The confirmation of the sale and the delivery 
of possession may be postponed until the conclusion 
of the inquiry. 

(18) The provision for suits under Rules 63 and 
103 of Order XXI should be omitted and the executing 
court itself should make a full inquiry into the right 
and title of the parties. 

(19) The proclamation of sale need not mention 
the court’s estimate of the price. 

(20) Deposit of an amount not exceeding 12$ 
per cent of the sale proceeds or security for a like 
amoutit should be a condition precedent to the admis¬ 
sion of an application under Order XXI, Rule 90. 

(21) The volume of execution work done by a 
judicial officer should be taken into consideration in 
judging the quantum of his work. 

(22) Judicial officers should take a more lively 
interest in execution work and set aside a specific 
time for it. 

(23) Wherever there are more courts than one of 
the same class in one centre, one court should be 
entrusted with the entire execution work of all such 
courts. This work may be entrusted to the officer 
with the highest jurisdiction. 



APPENDIX I 


This is a short history of a proceeding in execution of 
a decree in the Court of a Munsif in West Bengal. It 
illustrates the difficulties which a decree-holder has to- 
encounter in recovering the fruits of his decree. It is one 
of those cases—by no means rare:—in which proceedings,, 
be they regular suits, appeals or execution proceedings, 
drag on interminably causing enormous waste of public 
time and money. The proceedings which were in execu¬ 
tion of a decree for possession of immovable property 
(house) commenced in 1948 and continued till December 
1956 without any progress whatever having been made 
towards the satisfaction of the decree. During the eight 
years of its pendency the execution proceeding followed 
a certain well defined pattern described below: — 

(i) Warrant of possession is issued at the instance 
of the decree-holder. 

(ii) Warrant returned unserved because of judg¬ 
ment-debtor’s obstruction. 

(iii) Warrant re-issued to be executed with police 
help. 

(iv) Judgment-debtor files objection petition. 
(Section 47, Civil Procedure Code) raising irrelevant 
and frivolous grounds. 

(v) Objections heard and dismissed and warrant 
ordered to be re-issued. 

(vi) Proceedings stayed by District Court in an 
- appeal preferred by judgment-debtor. 

(vii) Warrant re-issued on dismissal of appeal: 
returned unserved. 

(viii) Warrant ordered to be re-issued with police 
help. 

(ix) Judgment-debtor files objection petition under 
section 47 raising different grounds. 

Between these stages the proceedings were adjourned 
many times because the court was otherwise engaged or 
because the lawyers “cannot be found” or for the con¬ 
venience of the parties or on the ground that the parties 
wanted to compromise till December 1956 and after a lapse 
of eight years the warrant of possession had not been 
executed. 

The following excerpt from the case diary shows how 
the case proceeded (or did not proceed) during its pen¬ 
dency of eight years:— 

8-9-1948 .. Execution petition filed by decree-holder., 


460 



461 


-6-11-1948 

.. Notice to judgment-debtor returned after 
service and time given to ^le objections. 

15-11-1948 

.. Warrant of possession ordered under 
Order 21 Rule 35. 

13-12-1948 

.. Warrant returned unexecuted, Decree- 
holder applied for execution with police 
help. 

(Upto 21-2-1949 no intimation had been 
received from the police in spite of 
reminders). 

19-2-1949 (1st 
application 
under sec¬ 
tion 47). 

Judgment-debtor filed Misc. Application 
31/49 under section 47, Civil Procedure 
Code objecting to execution. 


(Three adjournments on intermediate 
dates for fixing the date of hearing. 
Between 18-6-1949 and 18-3-1950 four more 
adjournments followed on Judgment- 
debtor’s request though Decree-holder 
was ready). 

18-3-1950 

. Joint application by parties for time to 
compromise granted. 

31-3-1950 

Judgment/debtor absent. Misc. No. 31/49, 
dismissed for default. (This intermediate 
proceeding went on for nearly 13 months). 

1-4-1950 

Judgment-debtor’s application under sec¬ 
tion 151 to restore Misc. No. 31/49. 

19-8-1950 

The above was dismissed after four inter¬ 
mediate adjournments. (Another 4| 

months taken up in hearing aft inter¬ 
locutory application). 

•23-8-1950 

Decree-holder applies for re-issue of 
warrant of possession. 

24-8-1950 

Judgment-debtor given 15 days time to 
bring a stay order from appellate court. 

(It should by now have been obvious to 
the executing court that the judgment- 
debtor was deliberately following obstruc¬ 
tionist tactics and raising frivolous objec¬ 
tions and proceedings to delay the execu¬ 
tion. The court would have exercised its 
discretion more judiciously if it had 
refused to grant the time). 

14-9-1950 

Stay granted by appellate court. 

16-12-1952 

Appeal decided and stay order vacated. 
(Thus, more than two years were again 
spent in an interlocutory appeal. It is 
more than probable that the appellate 



16-12-1952 


19-1-1953 (2nd 
application 
under sec¬ 
tion 47). 

14-3-1953 


16-3-1953 


1-4-1953 


29-3-1954 


12-4-1954 


22-5-1954 (3rd 
application 
under sec¬ 
tion 47). 

10-6-1954 

22-6-1954 


21-7-1954 


9-8-1954 (4th 
application 
under sec¬ 
tion 47). 
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court had nbt applied its mind to thecase- 
, before admitting the appeal and granting 
a stay order). 


Warrant of possession re-issued and made 
returnable on 16-1-1953. 


Judgment-debtor files objection petition 
under section 47 being Misc. No. 11/53. 


Judgment-debtor’s application under sec¬ 
tion 47 dismissed. (The order of the court 
which is reproduced in the case diary 
shows that this was another entirely 
frivolous application which the Court 
could have summarily dismissed as soon 
as it was filed without calling upon the 
decree-holder to reply and thereby taking 
a further two months). 

, Decree-holder applied for warrant of 
possession returnable on 18-4-1953. 

. District Court issues a stay order in Misc. 
Application No. 101/53. 

(The District Court could very easily have 
disposed of this appeal summarily after 
reading the executing court’s orders. 
There was no justification for a stay of 
execution proceedings). 

Appeal dismissed and stay vacated. Post¬ 
poned to 12-4-1954 for further steps. 

(Thus one more year was taken up by a 
frivolous appeal). . . 

. Decree-holder applied for police help to- 
execute warrant of possession. 

Another application by Judgment-debtor 
under section 47 Civil Procedure Code No.. 
Misc. 67/54. 


Misc. No. 67/54 dismissed. 

Warrant under Order 21, Rule 35 ordered to- 
be re-issued. 

. Warrant returned unserved. Decree- 
holder again applies for police help, 
warrant returnable on 16-8-1954. 

Judgment-debtor files another objection 
petition under section 47 Civil Procedure 
Code No. 108/54. 
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11-8-1954 • • Decree-holder files his objections. (At 

first this was postponed for decree-holder’s 
objections on 28-8-1964 but decree-holder 
promptly replied on 11-8-1954. Hence the- 
matter could well have been heard o<r 
disposed of on 28-8-1954). 

28-8-1954 • • Fixed for 18-9-1954 for peremptory hearing,. 

(Two more adjournments followed for 
compromise). 

13-11-1954 ... Misc. No. 108/54, dismissed for default. 

16-11-1954 .. Judgment-debtor files application under 

section 151 Civil Procedure Code for 
restoring 108/54. 

27- 11-1954 . Pleaders absent. 

(Between 27-11-1954 and 2-4-1955 four to- 
five adjournments followed at the instance 
of both the parties for a compromise. It 
is difficult to understand why the court 
at that stage did not pass orders on the 
Judgment-debtor’s application of 16-11- 
1954. 

2-4-1955 .. Judgment-debtor’s application under sec¬ 

tion 151 allowed and 108/54 restored to- 
file. (Hearing of Misc. 108/54 postponed 
6 times for compromise and on other 
grounds upto 28-1-1956). • 

28- 1-1956 - Misc. 108/54 dismissed. (It to6k one year 

and a half to decide this application). 

10-2-1956 - ■ Decree-holder applies for possession with 

police help. 

1-3-1956 • Execution stayed by District Court in 

Misc. Appeal 39/56. (This is the third 
time execution is stayed by District Court 
in an interlocutory appeal). 

15-9-1956 . • Stay vacated. 

26-9-1956 .. Decree-holder applies for possession with 

police help. 

The Roznama is written upto 12-11-1956 upto which date 
the warrant of possession, to be given with the police help- 
had not been returned. 

It will be noticed that no progress at all was made ip 
this case and eight years were taken up in frivolous and 
irrelevant proceedings. Although the judgment-debtor 



seems to have been primarily responsible for this inordi¬ 
nate delay, we think that the proceedings could have been 
considerably shortened if the original and the appellate 
courts had been able to apply their minds to the merits 
of the case. 

The case set out above is a type of many similar cases 
■the files of which were made available to us. 



19.—WRITTEN ARGUMENTS 


1. We have noticed in an earlier chapter the state of Arrears and 
She file of the Supreme Court. It has been observed that delays in the 
the hearing of appeals and other matters in the Supreme courtTnd 
Court takes a long time, sometimes much longer than is the High 
taken in the High Court. The position in most of the High Court*. 
Courts in the matter of arrears, as we have noticed earlier, 

is even more acute. The heavy accumulation of first and 
second appeals and other matters has been rightly looked 
npon as an evil which calls for immediate and drastic 
measures. 

2. One of the measures suggested to remedy this state of A suggested 
affairs is the submission of . written arguments or briefs remedy: 
before the hearing of appeals, with the time allowed to 
•counsel for oral argument being restricted to' one or two restricted 
hours. The suggestion is based on the pattern largely oral argu- 
tfollowed in the United States in dealing with appellate ments - 
matters. 

3. The. system of conducting an appeal in our country Our system, 
tfollows closely the British method. Oral arguments are 
unrestricted as regards time. The judgment of the Court 

below, pleadings and portions of the evidence are generally 
aread out and commented upon and authorities cited and 
elaborately discussed. This lengthy and dilatory process 
can be replaced, it is said, by the American system the 
adoption of which, it is urged, would result in a great 
saving of time. 

4. It is necessary first to appreciate fully what the The Ameri- 
American system is, before we can usefully discuss the c “ n *y. stem 
feasibility of its adoption in our High Courts and the °j, nc fs” £ ' 11 
Supreme Court. It is thus described by the Evershed Com¬ 
mittee in its Report: “In the United States of America it 

has for many years been found to be impossible in practice 
to allow the hearing of appeals to occupy the length of 
time which is habitually occupied in this country. Sheer 
pressure of business has forced on the American Courts the 
necessity of rationing the time allowed to either side for 
“the oral hearing of appeals. In order to enable this to be 
done a special procedure has been evolved in the United 
States whereby each party to an appeal is obliged to lodge 
with the appellate Court a printed ‘brief’, which consists of 
•a full, written arguments, setting out in detail the grounds 
■on which it is sought to attack or support the judgment of 
the Court below. In the ‘brief’ the authorities relied on 
;are cited and reference is made to the documents and 
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passages of the evidence relied on in support of the argu¬ 
ment. The documents and transcript of evidence are them¬ 
selves bound up in an Appendix, which is lodged with the- 
court together with the ‘brief’, rather on the lines of the 
procedure followed in this country in relation to appeals to 
the House of Lords. 

“Under this system the members of the appeal Court 1 
are not obliged to read the ‘briefs’ and documents before 
the hearing of the appeal unless they wish to do so. We 
were informed that some Judges in practice prefer to do< 
so, while others like to hear the oral argument first. But 
all the Judges must and do read the ‘briefs’ and documents: 
at some time, and no Judge would think of preparing his. 
judgment until he had carefully read and considered the 
written argument and documentary material. The point is 
that the members of the Court have this written material 
to take away with them and refer to. This makes it possi¬ 
ble for counsel to present the appeal at the hearing with a 
very abbreviated oral argument. In fact we were informed 1 
that in almost all the appellate tribunals in the United' 
States, including the Supreme Court, they are required by 
Rules of Court to do so, the time allowed for oral arguments 
being strictly limited, usually to not more than one hour for- 
each side. Only so, we were given to understand, would 
it be possible for the appellate Courts in the United States: 
to get through the immense mass of work with which they 
have to deal.” 1 

„ . , 5. It will be appreciated that the system of submitting- 

Judges.° n 6 written briefs _ which the Judges study before or after the 
limited oral arguments must put a very great strain upon 
the Judges. How does the American system enable the 
Judges to shoulder this burden? This may be explained 
by the working of the system in the Supreme Court of the 
United States about which we have been able to gather 
reliable information. 

Relief bv 6. Each of the Justices of the Supreme Court is provided 

competent with ■ two or three highly qualified Legal Assistants called 
Secretaries. Law Clerks or Secretaries. It is customary to pick out 
these Legal Assistants from the men who have earned the 
highest distinction at the Universities. “Each Justice was 
entitled to a secretary, paid by the government. Holmes 
had a new one every year, sent down by John Gray (later 
sent by E. R. Thayer and Felix Frankfurter) from the- 
Harvard Law School. They arrived in September, the 
pick of the graduating class.. • .. 

“The young men were like sons to Holmes. -..He 

showed them his written opinions talked to them about the ' 
cases. Sometimes he lent one of them to another Justice;, 
none of his brethren had secretaries beyond the steno¬ 
grapher class, and it was good to have someone who couldt) 

•Final Report of the Committee on Supreme Court Practice and Pro¬ 
cedure, page 190, para 570 and 571. 
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be trusted with details of cases while they were 

pending. There were in the end thirty of them. 

‘Holmes’s Annuals’ they were called. They became later 
on, Attorney-Generals of the United States, Chairman of the 
Board of U.S. Steel, Presidents of New York Life Insurance, 

Presidents of Federal Banks, professors at Harvard and 
professors elsewhere.” 1 

These Secretaries study the briefs submitted to the Court 
in the first instance and do in connection with these briefs 
much of the research work which counsel would otherwise 
have to do. The Justices, therefore, have the advantage of 
independent research conducted by their own staff. The 
examination of the material collected by the Secretaries of 
the Justices necessarily occupies a great deal of the time 
■of the Justices so that, during term time, only half of the 
time is spent in hearing in Courts and the rest of the time 
is occupied in the Justices’ examining the cases in their 
chambers and discussing them at their meetings. In fact, 
we are told that only a small proportion of the cases filed 
in the Supreme Court is given an oral hearing and the rest 
.'disposed of by the Justices sitting by themselves. The way- 
in which the Supreme Court of the United States works 
has been graphically described by the late Justice Jackson 
of the Supreme Court in his book “The Supreme Court in 
the American System of Government”. 

“No conclusion as to what can be expected of the Court 
is valid which overlooks the measure of its incapacity to 
entertain and decide cases under its traditional working 
methods. With few exceptions, Congress has found it 
necessary to make reView in the Supreme Court not the 
right of a litigant but a discretionary matter with the Court 
itself, in order to keep the volume of its business within 
its capacity. Last term, review was sought by appeal and Tbe working 
certiorari in 1,452 cases, only 119 of which were allowed. 0 f the 
It is not necessary to detail the considerations which move System, 
the Court to grant review beyond saying that the grant is 
not intended merely to give a litigant another chance, nor 
does it depend on the dollars involved or the private 
interests affected, but upon the importance of the case to a • 
uniform and just system of federal law. 

“The routine during the Court term has been to hear 
arguments the first 5 days of each two weeks, followed by 
two weeks of recess for the writing of opinions and the 
study of the appeals and certiorari petitions, which must be 
disposed of periodically. The time allowed for each side to 
argue its case is normally one hour, and, in cases where the 
question seems not complex, it is half of that. In the early 
days of the Supreme Court, the volume of work permitted 
argument to extend over several days, as it still does in the 


‘Yankee from Olympus—.Olive/ Wendell Holmes C. D. Bowen : 
Bennant Student Edition pages 289 and 290. 
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Special 
nature of 
jurisdiction 
of Supreme 
Court in the 
U.S.A. 


Assumptions 

underlying 

American 

System. 


House of Lords. Many cases argued before us to-day in 
two hours have taken days, weeks, and even months in the 
trial court or administrative body. 

“What really matters to the lawyer and the law is what 
happens between the argument and the decision. On each 
Saturday following argument or preceding a decision 
Monday, the Court holds its only regularly scheduled con¬ 
ference. It begins at 11 a.m. and rarely ends before 5-30 
p.m. With a half-hour for lunch, this gives about 
360 minutes in which to complete final consideration of 
forthcoming opinions, the noting of probable jurisdiction of 
appeals, the disposition of petitions for certiorari, petitions 
for rehearing and miscellaneous matters, and the decision 
of argued cases. The largest conference list during October 
1953 term contained 145 items, the shortest 24, the average 
70. A little computation will show that the average list- 
would permit, at the average conference, an average of 
five minutes of deliberation per item, or about 33 seconds 
of discussion per item by each of the nine Justices, assum¬ 
ing, of course, that each is an average Justice who does the 
average amount of talking. 1 “* * * * The individual 
study which any case receives before or after argument is 
the affair of each Justice. All receive the printed briefs 
and record, in some cases short, in others running to a great 
many volumes. Some records take five feet of shelf space. 
It is easily demonstrated that no Justice possibly could read 
more than a fraction of the printed matter filed with the 
Court each year. Nor is it necessary that he should. But 
as to his individual labors, with this mountain of papers, 
each Justice is the keeper of his own conscience.” 2 

7. This glimpse into the method of functioning of the 
Supreme Court of the United States reveals an essential 
difference between the jurisdiction and powers of that Court 
and those of our Supreme Court and High Courts. It 
appears that in most of the matters coming before it, even 
in matters where review is sought by way of appeal, the 
Supreme Court of the United States enjoys a very wide 
discretion. There would not appear to exist a right of 
appeal in the litigant as under our Constitution and laws. 
It is not, therefore, surprising that a different system enabl¬ 
ing the Judges by a quick preliminary examination not to 
admit at all the review by way of appeal should have been 
adopted in that Court. 

8. Apart from this essential difference, it will be realized 
that the system operating in the United States proceeds on 
three fundamental hypotheses. It postulates: 

(i) A competent Bar which should be able to pre¬ 
pare and submit an exhaustive and fully documented 
brief; 

l Thc Supreme Court in the American System of Government by Robeit 
H. Jackson, pp. 13-15. 

*lbid page 16. 
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(ii) Judges who would be able to comprehend the 
full bearings of the points involved in an appeal by a 
mere perusal of the briefs; 

(iii) Expert qualified assistants to the Judges who 
would make research into the questions arising so as to 
assist the Judges to get thoroughly seized of the briefs 
filed. 

9. We may, perhaps, with some hesitation accept that The position 
the first requisite would be available at the Bar of the 
Supreme Court and the High Courts. It would be difficult in intro _ 
to say the same With regard to the second. Our Judges are during 
trained to gather facts and perceive the relevant points of written argu- 
law from fairly full oral arguments. Indeed, they, from ments - 
time to time, resolve doubts both as to inferences of facts 

and validity of legal contentions by questions put to counsel. 

As to the third, its introduction into the working of the 
judicial system in our country will be an entirely novel 
feature. It involves the question whether we would not 
be in manyi cases substituting the efficient Legal Assistants 
for the Judges. Lawyers in the United States have not 
infrequently a feeling that cases are disposed of by the 
Legal Assistants and not by the Judges. “In/fact, a suspi¬ 
cion has grown at the Bar that the law clerks already 
constitute a kind of junior court which decides the fate of 
certiorari petitions. This idea of the law clerk’s influence 
gave rise to a lawyer’s waggish statement that the Senate 
need no longer bother about confirmation of Justices but 
ought to confirm the appointment of law clerks. Twice 
during the last term I was asked by prominent lawyers, 
once by letter and once orally, how they could get their 
petitions for certiorari past law clerks and to the considera¬ 
tion of the Justices themselves. The answer is that every 
petition is on the conference list, and its fate is decided by 
the vote or agreement without formal vote of every Justice 
who does not disqualify himself.” 1 

10. What is more, the United States system involves the time to 
practice of granting what is called free time to the Judges J s ' 

to peruse the briefs, the Judges working in Court half the Cost of sec¬ 
time, the remaining half being devoted to study and dis- retarial 
posal of briefs. It also means the increased cost of the assistance, 
employment of a number of very capable well paid legal 
assistants. 

Having regard to the essential difference in the jurisdic¬ 
tion and powers of our Courts and the entirely differing 
conditions in which they function, is the adoption of the 
American system by us at all practicable? 

11. The adoption of the American method of disposing 
of appeals was considered by the Evershed Committee and 
it carefully examined the arguments in favour of and against 


^Jackson : Op. Cit. page 20 . 
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Case for 
written ar¬ 
guments. 


the methed. “Apparent advantages” of the system were 
briefly summarised as follows: — 

“(a) Since the grounds of appeal are precisely 
stated and the authorities relied on are cited in the 
written “brief”, there is no room for surprise. Not only 
are the members of the Court apprised at once of the 
point that is to be decided, but the other side are fully 
aware, before the hearing, of what is going to be said 
against them. 

(b) Formulation beforehand of the precise grounds 
of the appeal makes it possible in many cases to elimi¬ 
nate much of the evidence, both oral and documentary, 
which came before the. trial Judge but which is not 
relevant to the particular question that forms the 
subject of appeal. This enables considerable economies 
to be made in the transcribing of evidence and dupli¬ 
cation of documents. 


(c) The “brief” constitutes a permanent record of 
the argument on either side, which the Judges can take 
away and consider at leisure. They are not so depen¬ 
dent, therefore, on the notes which they are themselves 
able to make during the hearing or on their fleeting 
recollection of counsel’s oral argument. 

(d) Above all, at the cost of preparing the written 
argument, there is, at any rate in all but the smallest 
cases, an immediate economy in relation to the time 
occupies in the hearing of the appeal. As already 
pointed out, the consumption of time, involving as it 
does the payment of refresher fees to counsel, is the 
most expensive feature of our English appellate 
procedure.” 1 


Contrary 

views. 


■“Brief” 
System, a 

necessary 

evil. 


12. The Committee stated that “Whatever may be 
thought to be the advantage of the American system of 
“briefs” * * * * we found singularly little enthusiasm for 
it amongst the witnesses whose opinions we sought. The 
members of the Court of Appeal whom we consulted were 
emphatically opposed to the adoption of such a system in 
this country as also were the representatives of the Bar 
Council and Law Society. We also had the advantage of 
hearing evidence from Mr. Justice Frankfurter, of the 
United States Supreme Court, as well as from Mr. John W. 
Davis, who was able to speak with a wealth of experience 
of appellate work in the United States Courts. We gained 
the impression from these witnesses that they were by no 
means whole-heartedly in favour of the American system 
of conducting appeals, but that they rather envied the 
system prevailing here of unrestricted oral argument. 
They appeared to regard the American “brief” system, with 


’Report, page 191 , para 572 . 
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its strict limitation of the time for oral argument, as a 
■necessary evil forced upon them by the pressure of appel¬ 
late work, the volume of which is so great that it would be 
simply impossible to get through it if unrestricted oral 
argument were permitted.” 1 

13. The Evershed Committee reached the conclusion 
“that the American system- would provide in this country 
•a less satisfactory system for conducting appeals than that 
now prevailing. Furthermore, we are satisfied that the 
American system would be quite unsuitable for adoption in 
this country in view of the different conditions prevailing 
here and would not be likely to lead to any marked reduc¬ 
tion in the costs of appeals.” 2 

14. The Committee summarised its reasons for arriving 
at these conclusions briefly as follows: — 

“(a) We are satisfied that there are real and sub¬ 
stantial advantages in our system of unrestricted oral 
argument, whereby every point in a party’s case is 
thoroughly sifted in the process of discussion between 
counsel and the members of the Court. Furthermore, 
our system enables the members of the Court to work 
together as a team, each member having the advantage 
of hearing the questions put by the other members and 
of weighing the answers of counsel thereto. Under 
this system, it is thought, there is a far greater chance 
of the Court arriving at a common conclusion, so that 
in the majority of cases the parties have the advantage 
of a unanimous decision, and the Court’s decision on 
the question in issue carries all the greater authority. 

(b) By contrast, the system prevailing in the 
United States leads to a higher proportion of dissenting 
judgments. It has seemed fo us that the members of 
the appellate Courts, reading the “briefs” and docu¬ 
ments for themselves, and without the advantages of 
hearing unrestricted oral argument together, must tend 
to bring their individual minds in the case rather than 
work as a team. 

(c) Under the American system there is likely to 
be much greater delay in reaching a decision. * * * * 
The oral argument having been necessarily abbreviated, 
the members of the Court must go away and digest the 
written argument and evidence, by reaching it to them¬ 
selves after the hearing, before they can form their 
opinions and are ready to give judgment. In the 
appellate Courts of the United States almost every 
judgment must be reserved, and we were informed that 
it is not uncommon for a substantial time to elapse, 
often extending to many months, before the judgments 
are delivered. 

‘Report, page 191, para 57?. 

•Report, page 191, para 574. 
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(d) * * * * it is to be remembered: that counset 
would have to get up the case twice-once for the pur¬ 
pose of-preparing the “brief”, and again for the oral 
argument, for which purpose he would have to be 
prepared for any point that might be raised against 
him in Court. Bearing in mind this additional burden 
on counsel, we do tjot think that any marked reduction 
in counsel’s fees could be expected. On the contrary 
the overall total of counsel’s fees for the preparation 
and hearing of an appeal might well he greater than 
it is at present.” 1 

15. It may be pointed out that some of the “apparent 
advantages” of the system referred to by the Evershed 
Committee namely the first and second already exist in our 
system by reason of our requirements in regard to memo¬ 
randa of appeal and cross-objections and putting in the 
record only relevant documents and evidence. 

16. Though no doubt some of the grounds given by the- 
Evershed Committee for expressing itself against the adop¬ 
tion of the system in England may not apply to us, we are 
of the view after giving our careful consideration to the 
matter, that it would be inadvisable and even harmful to 
introduce the American system into India. 

The change would be so revolutionary and foreign to 
the system of oral arguments which we have followed all. 
these years that its introduction will be beset with difficul¬ 
ties. Its adoption will involve considerable additional 
expense. Further, if the system; is to be worked as in the 
United States there will be no saving of judicial time.' The 
free time which will have to be given to the Judges to 
digest the briefs will very likely be equal to or even exceed 
the time saved by the restriction put on the length of the 
oral argument. The American system has, as we have seen, 
its disadvantages and some American Judges of experience 
have indicated a preference for the system of unrestricted 
oral hearing. 

The opinion elicited by us has almost unanimously 
expressed itself against the introduction of this system in 
our Courts. We understand that the Chief Justices of the 
various High Courts have also expressed themselves against 
it. 


17. Is then the evil of protracted hearings of appeals to- 
be allowed to continue unchecked? Is there no remedy for 
it? The true remedy for these delays in the hearing, as in 
many other matters, lies, in our view, in a judiciary capable 
of controlling the hearing. 

Much of the time during the hearing of an appeal is; 
taken up by a reading of proceedings in the record. Indeed* 


•Report pages 191 to 193, para 574. 
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in some Courts it seems to be the normal practice to start 
the opening of an appeal with a reading of the plaint in the 
suit and taking the appellate Court through the pi edings, j udges t0 
the issues and the oral and documentary evidence. There read papers 
is no reason why time should be spent in reading the whole in advance, 
record. If the Judges have previously read the judgment 
under appeal, as we think they ought to, there should be 
no difficulty in their following a statement of facts in the 
opening on broad lines, attention being drawn only to such 
parts of the pleadings or the evidence as are germane to 
the points to be argued in the appeal. 

Time is also spent in some Courts in needless questions, 
relating to points of fact and law which doubtless would in 
due course be referred to and dealt with by counsel. 

18. We have also considered the desirability of introduc¬ 
ing in .the High Courts at any rate in the heavier appeals a 
system of filing a statement of the case as now obtains in 
the Supreme Court. The adoption of a somewhat similar 
system was recommended by the High Court Arrears 
Committee. 

The suggestion has received our careful consideration 
but has not commended itself to us. So far as second 
appeals are concerned many of them are of small value— 
and only a very small number of them involve important 
points of law which would justify the filing of a statement 
of case. Even as regards first appeals, under the system of 
appeals envisaged by us a fairly large number will continue 
to be below Rs. 20,000 in value. Further a statement of 
case unless it is carefully drawn is not capable of rendering 
much assistance to the court. Hence an insistence on the 
filing of a statement of case in the High Courts is not likely 
to serve any useful purpose but will merely tend to increase 
costs. We were also informed that this system was tried 
in at least one High Court, but without success. 

In our opinion the object sought to be achieved by filing 
£ statement of case can be equally well served by the judges 
reading the papers relating to an appeal before the hearing— 
and we have already made a recommendation to that effect. 

We are therefore unable to recommend the acceptance of 
this suggestion. 

What perhaps makes most for a saving of time during 
the course of the hearing of the appeal is an appreciation 
of the real points in the appeal by the Judges hearing it. If 
such appreciation exists, it will not at all be difficult for 
the Bench to confine counsel, assuming he is inclined to be 
prolix, to the real points arising and shut out all references 
to and discussion of matters which are no longer of import¬ 
ance at the stage of the hearing of the appeal. It is a 
matter of common experience that an appeal which takes 
before a certain Bench a day for the hearing may take as 
many as three or four days before another Bench of Judges. 
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This emphasizes what we have stated, namely, that Judges 
-who have a grip of the real issues in the appeal can easily 
regulatteafche- proceeding so as to lead to its quick disposal. 
We have heard complaints about the prolixity of some 
members of the Bar and the difficulty of the Bench in 
controlling them. In our view no such difficulty will be 
felt, once the Bench is able to gather the real points in the 
appeal. 

19. We would however suggest that, in order to prevent 
surprise and to ensure adequate and speedy assistance to 
the Court, counsel should exchange before the date of the 
hearing lists of the authorities they propose to cite. The 
Evershed Committee was also of the view that 1 in the 
appellate Court counsel should disclose to each other, the 
cases which they propose to cite and which have not been 
cited in the Court below. 

20. We may summarise our conclusions on the adoption 
of written arguments as follows: — 

(1) The American system of “written briefs” and 
restricted oral arguments is not suitable for introduc¬ 
tion in our country. 

(2) It is not necessary to insist on the filing of a, 
statement of case in appeals to the High Courts. 

(3) Counsel should exchange before the date of the 
.hearing lists of the authorities they propose to cite. 


'-Final Report, page 201 . 



20.—SUITS AGAINST GOVERNMENT 

We may at this stage refer to a difficulty experienced 
by persons who wish to enforce a claim against the State. 

Section 80 of the Civil Procedure Code provides that no Government, 
suit shall be instituted against the Government or against a 
public officer in respect of any act purporting to be done by Require- 
such public officer in his official capacity, until the expira- g^mnSo 
tion of two months after a notice in writing in the manner avi ] p roce - 
provided in the section has been given. The section is dure Code, 
explicit and mandatory and admits of no exceptions. It is 
a prohibition against the institution of a civil suit without 
compliance with its provisions. The object of the prescribed 
notice is to give to the Government or to the public officer 
an opportunity to reconsider the legal position and to settle 
the claim, if so advised, without litigation. 

The section has worked hardship in a large number of 
cases where immediate relief by way of injunction against 
Government or a public officer was necessary in the 
interests of justice. The question whether notice was neces¬ 
sary in suits for injunctions was at one time the subject of 
a conflict of judicial decisions. The Bombay view was that 
no ^notice was necessary in such a suit against Government 
or a public officer, when the act to be restrained might 
occasion serious or irrepairable damage if the party tyas 
compelled to wait for two months after giving notice. 1 The 
opposite view was taken by the Calcutta, Madras and 
Allahabad High Courts. These Courts held that the section 
should be strictly complied with and was applicable to all 
forms of actions and all kinds of reliefs. The conflict was 
set at rest by the decision of the Privy Council in the case 
of Bhagchand v. Secretary of State 2 which over-ruled the 
Bombay decisions. So construed, the provision must 
inevitably work injustice by denying to the citizen the right 
of immediate preventive relief when needed. 


The views expressed to us, except those of some Govern¬ 
ments and Government officials, which were in general 
agreement, urged that the section needed modification so 
as to safeguard the rights of the citizens and at the same 
time give the State the necessary opportunity to consider 
its legal position. The evidence disclosed that in a large 
majority of cases, the Government or the public officer 
- made no use of the opportunity afforded by the section. In 

Secretary of State v. Gajanand, I. L. R. 35 Bom. 362. 

* 1 . L. R. 51 Bom. 725. 
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Resulting most cases the notice given under section 80 remained 
Hardship. unanswered till the expiry of the period of two months 
provided by the section. It was also clear that in a large 
number of cases, Governments and public offices utilized 
the section merely to raise technical defences contending 
either that no notice had been given of that the notice 
actually given did not comply with the requirements of the 
section. These technical defences appeared to have 
succeeded in a number of cases defeating the just claims 
of the citizens. 

Requirement Having regard to these considerations, we are clearly of 
be dispensed t ^ ie v i ew that the provision requiring notice in such cases 
TOth. 3 should be omitted. There is no justification for placing 
Government and public officers in a different position from 
private parties in this respect. The interests of the State 
will, in our opinion, be sufficiently safeguarded by a pro¬ 
vision to the effect that if a suit against the Government 
or a public officer is filed without reasonable notice, the 
plaintiff would be deprived of his costs in the event of a 
settlement of his claim by Government or the public officer 
before the date fixed for the settlement of issues. 

We are also of the view that provisions similar to Sec¬ 
tion 80 requiring notice in other Acts like the Cantonments 
Act,, the Railways Act and the State Municipal Acts should 
also be omitted; and a provision inserted in regard to a 
party being deprived of his costs in the circumstances 
stated above. 



21.—COSTS 


1. A question of principle which calls for consideration 
as whether the costs awarded to a successful party in a 
civil proceeding should be a fair indemnity to him for the 
expenses incurred in asserting or defending his legal 
■rights. 

2. The early English Statutes would seem to show that 
a right to recover costs from the opposite party was con¬ 
ferred upon a litigant with the object of checking frivolous 
suits and defences. We may quote the preamble to one of 
them. 

“Foreasmuch as for want of a sufficient provision 
by law for the payment of costs of suit, divers evil 
disposed persons are encouraged to bring frivolous and 
vexatious actions, and others to neglect the due pay¬ 
ment of their debts, etc.” 1 

The award of costs was thus made for its deterrent effect 
>on litigants who may be disposed to file vexatious claims 
•or adopt frivolous defences. The vexatious claimant or 
the defaulting debtor would before making a false claim 
or taking an unjustifiable defence remember that if he 
failed as he would, he would have not only to bear his own 
•expenses but to pay those of the other side. 

3. Whatever may be the origin of the provision requir¬ 
ing the losing party to pay the expenses of the winning 
party, it is clear that in such systems of law as have adopt¬ 
ed the principle of awarding such costs, the underlying 
purpose is to indemnify fairly the party who is Droved to 
be in the right for the expenses legitimately incurred by 
him. The true principle underlying the award of costs 
'was thus explained by Mookerjee,' A.C.J. : — 

“We must remember that whatever the origin of 
costs might have been, they are now awarded, not as 
a punishment of the defeated party but as a re¬ 
compense to the successful party for the expenses to 
which he had been subjected, or, as Lord Coke puts 
it, for whatever appears to the Court to be the legal 
expenses incurred by the party in prosecuting his suit 
or his defence. * * * * The theory on which costs are 
now awarded to a plaintiff is that default of the defen¬ 
dant made it necessary to sue him, and to a defen¬ 
dant is that the plaintiff sued him without cause; costs 
are thus in the nature of incidental damages allowed 


a 8 & .9 W. III. c. ii/. 2(1696). 
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to indemnify a party against the expense of success¬ 
fully vindicating his rights in Court and consequently 
the party to blame pays costs to the party without 
fault. These principles apply, not merely in the award 
of costs, but also in the award of extra allowance or 
special costs. Courts are authorised to allow such 
special allowances, not to inflict a penalty on the un¬ 
successful party, but to indemnify the successful' 
litigant for actual expenses necessarily or reasonably 
incurred in what are designated as important cases or 
difficult and extraordinary cases.” 1 

costs^not^ Certain systems of law have not however adopted 
universal. the principle of awarding costs as an indemnity to the 
successful litigants. We understand that the system of 
awarding substantial costs does not obtain in the United 
States. 


lem. 

Unfairness 

encourages 

extrava¬ 

gance. 

Answered. 


Objections 5. A view has been taken that the award of costs results- 
1 he s y s * in unfairness and leads to extravagant litigation. It has 
been argued that it is unfair that a losing party should' 
have to pay all the expenditure incurred by his opponent 
when he may honestly have believed that the position he- 
has taken was in law defensible and correct. 

6. It appears to us that these arguments overlook the 
provisions, which systems of law proving for the award of 
costs generally contain, to combat the alleged tendency 
of the award of costs to encourage extravagance in litiga¬ 
tion. It must not be forgotten that the costs awarded to 
the winning party are not the actual expenses incurred by 
him in prosecuting his claim or defence, but only expenses 
reasonably incurred by him for that purpose. In order that 
the amount recoverable by the winning party may be 
limited to such reasonable expenditure, these systems 
provide either that the costs be quantified or that they be 
taxed on scales laid down by the Court itself. To the argu¬ 
ment that the unsuccessful claimant or defendant may 
have honestly believed in the correctness of his claim or 
defence and prosecuted or defended it in good faith there 
is a two-fold answer. Firstly, such good faith may equally 
exist in the successful claimant or the successful defen¬ 
dant. If both the contending parties acted in good faith, 
it is only fair notwithstanding the bona fdes of the 
opponent, that the person turning out to be right should 
get his expenses. Secondly, it does some times happen- 
that the successful litigant has taken up an attitude whictl 
though correct in law is not just or fair. In such cases it 
is always open to the adjudicating Court in the exercise 
of its discretion to deprive even the successful litigant of 
his costs. In fact, Courts frequently do so. 


System 
awarding of 
costs to 
centiaue. 


7. However, ever since the introduction of the British 
System of administration of justice into our country over 


’Maniandra Chandra Nandi v. Asiwani Kumar Acharjya, I. L. R. 
48 Calcutta p. 427 at pp. 440-41. 



a century ago, we have adopted the principle that costs 
should be awarded to the successful party against the 
losing party as an indemnity for the expenses to which he 
has been put by the opponent. A discussion therefore on 
the correctness or the propriety of awarding costs to a 
successful party against his opponent as compensation for 
the expenses incurred by him, is it appears to us, not much 
in point. 

8. The more important question is whether the rules as True basis; 
to the award of costs which are followed by our Courts do ^emnity 
serve the purpose of awarding costs viz., compensation to rule. 

the successful party for all expenses necessarily or reason¬ 
ably incurred by him in the prosecution or defence of the 
litigation. It is obvious that the successful party cannot 
expect to be compensated for any unnecessary or luxury 
expenses which he may have incurred. The true principle 
for measuring the indemnity to which the successful party 
may be said to be fairly entitled was laid down by Malins 
V. C. in the following words 1 : — 

“Costs chargeable under a taxation as between party 
and party are all that are necessary to enable the 
adverse party to conduct the litigation, and no more. 

Any charges merely for conducting litigation more 
conveniently may be called luxuries, and must be paid 
by the party incurring them.” 

9. Adopting the measure of indemnity so laid down, it £°?- s in 
is clear that by and large, the costs at present awarded by an la j n dem^ 
the Courts in India on the basis ,of the provisions of the nity. 

Civil Procedure Code and the form set out therein do not 

give the successful party the indemnity which the • law 
contemplates. 

This view was expressed by the Judicial Reforms Com¬ 
mittee for the State of West Bengal. 

“It is admitted on all hands that the costs allowed by 
the rules of this Court form a very small percentage of the 
'costs actually incurred and for which the parties are 
liable. 2 * * * Admittedly, the costs allowed in the courts 

of the districts and on the Appellate Side of this Court 
bear, as we have said earlier, no relation to the actual*costs 
of the proceedings. Such costs are fixed on an ad valorem 
basis and though in some cases, they may be generous, 
they usually form a very small proportion of the actual 
cost of the litigation. In seriously contested cases and in 
matters of difficulty the costs allowed by the rules of this 
Court, where the unitary system prevails, are hopelessly 
inadequate and that is the view of everyone who has any 
knowledge of litigation in this State.” 3 


'Smith v. Buller, 19 Eq. at p. 475. 
•Report, page 11. 

'Ibid page 33. 
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The same conclusion was reached by the Rankin Com¬ 
mittee as far back as 1925 and they made certain recom¬ 
mendations in that regard 1 . Notwithstanding the view 
expressed by that Committee, adequate steps have not been 
taken to increase the costs which may be awarded to the 
successful party so as to give him an indemnity on the 
principles indicated above. 

A large mass of opinion elicited by us in the course of 
our enquiry which includes the views expressed by some 
High Courts, agrees that the position is as we have indi¬ 
cated, and that measures are necessary to make the costs 
awarded a fair indemnity to the successful party. 

Items of 10. It therefore becomes necessary to ascertain the 
-expenditure, various items of expenditure that are actually incurred by 
a litigant in the conduct of a suit or proceeding and to 
determine whether or not the existing provisions of law 
or the rules made by the High Courts provide for adequate 
compensation for such expenditure. 

Charges for 11. We shall start with the stage prior to the filing of 
lawyer’s a suit. Generally the filing of suit is preceded by an advo- 
;notice. cate’s or a solicitor’s notice demanding redress and these 
notices form the foundation of the suit which is filed sub¬ 
sequently. 

To rush to court without sending a lawyer’s notice in 
advance is to invite a disallowance by the court of the 
costs incurred in the suit. Further, in certain categories 
of cases, viz., suits against railway authorities, municipal 
authorities, cantonment boards or the Government, a statu¬ 
tory notice setting out certain details is obligatory and is 
a prerequisite to the filing of a suit. Suits filed without 
such a notice are liable to summary dismissal. The tech¬ 
nical and formal requirements of the contents of these 
notices are such that they can be given only after taking 
professional advice and it is usually necessary to have 
them drafted by a legal practitioner. ' l 

To be We are conscious of our recommendation that the statu- 

awarded. tory provisions making these notices obligatory should be 
repealed. However the implementation of that recommen¬ 
dation is bound to take some time. It would therefore 
seem to be only just, that in those cases where an indivi¬ 
dual is required to give a statutory notice before filing a 
suit, the costs of such a notice should be allowed to him 
in the suit or proceeding in the event of his success. 

The Courts might also be empowered in accordance 
with such rules as the High Courts may frame, to award 
in appropriate cases, notice charges in suits filed against 
private individuals. 

^Report of the Civil Justice Committee, page 518 . 



481 


12. The next major items of expenditure which in fact 
■constitute the great bulk of the out-of-pocket expenses of 
a litigant are court fees and the lawyer’s fee. 

The present rules do give an adequate indemnity to the Court fees, 
litigant for the amounts which he has to disburse as court 
fees. The court fees are allowable in full in proper cases 
as a necessary item of the taxed costs. 

13. The fees paid to a lawyer so long as they do not Lawyer’s 
exceed the amounts prescribed by the rules framed by fecs - 
the several High Courts under the Legal Practitioners Act, 

1879 are also recoverable from the opposite party, if a certi¬ 
ficate is filed to the effect that the lawyer has actually 
received the fee claimed. No doubt the successful litigant 
does often pay higher fees to his lawyer than he gets from 
his opponent on taxation. These are however luxury 
expenses incurred by him for his convenience in respect 
■of which he is not entitled to' an indemnity. It may be 
that if the scales of lawyer’s fees have for legitimate 
reasons risen in particular States, alterations may have to 
be made in the percentages prescribed by the High Courts 
under the rules. 

14. Though the remuneration of the advocate for the Typing 
drawing of the pleadings is included in the fee payable c argcs * 
to him, the party has, in addition, to incur some additional 
expenditure to get his pleadings typed and to have the 
necessary copies prepared for service on the other side. 

Even in cases where the rules of the court do not requite 
pleadings being type-written, considerations of legibility, 
neatness and expedition necessitate that pleadings should, 
if possible, be type-written. But typing involves payment 
to the typists, particularly in the mofussil where this work 
is frequently done not in the lawyer’s office but by a job 
typist. This puts the party to additional expense in pay¬ 
ing the typist. Even in cases where the typing is done 
by a clerk or someone else attached to the pleader’s office 
‘^writing charges” have to be paid by the parties. In cases 
where the pleadings are lengthy or a large number of 
documents have to be annexed to them, the expenditure 
on paper and typing charges is considerable. 

Rarely, however, is provision made for the recovery of 
such expenses though they have necessarily to be incurred 
by a party. 

We may in this connection mention that the Rankin 
Committee also recommended that a successful party who 
had filed his pleadings in type should be allowed to recover 
his typing charges 1 . 

The practice of typing pleadings and documents has 
since the Committee made its Report grown and is fairly 


'Report, page 520. 
122 M. of Law— 31 . 
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extensively resorted to and typing charges and the cost 
of stationery have considerably increased. Nevertheless, 
the suggestion of the Rankin Committee has not yet been 
accepted by some of the High Courts. Indeed it has been 
said that this expenditure would be included in the charge 
of the lawyer’s fee which is allowed. 

Such a view is obviously unsound. Pleader’s fees' 
represent only counsel’s charges for drawing the plead¬ 
ings, but do not include typing or copying charges for 
which the client has always to pay an additional charge. 

It may be pointed out that the High Court of Patna 
has amended the form of decree in Appendix D of Schedule 
I of the Civil Procedure Code so that it now includes typing 
charges also as an item payable by the losing side. The 
Calcutta High Court has also provided by its rules for mak¬ 
ing the costs of demi paper payable by the losing side in 
civil suits. 


To b e allow¬ 
ed in taxa¬ 
tion. 
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15. We therefore favour a general amendment making 
such costs recoverable in all the States. The typing and 
stationery charges may be fixed by the High Courts con¬ 
cerned from time to time in accordance with local condi¬ 
tions or they may be made to correspond with the copying 
charges levied by the courts. 

16. We would point out that the rates fixed for sub¬ 
sistence and travelling allowances, are very low in many 
States and need revision if the costs awarded are to corres¬ 
pond with the expenses actually incurred by the parties. 
In Bihar, the maximum diet allowance allowed per day 
to a witness of the lowest class is only 4 annas, which is 
obviously inadequate. This is true also of other classes 
of witnesses and of other States. 

17. We have in an earlier chapter recommended that 
parties should be permitted if possible, to bring their wit¬ 
nesses to court without taking out summonses or to serve 
the summonses themselves upon their witnesses. 

However, in many States, the batta and travelling 
allowance of witnesses are not allowed on taxation, unless 
the witnesses have been summoned through the Court. We 
recommend an immediate amendment of this rule so as 


to encourage parties to bring their own witnesses without 
the issue of summonses by the Courts. 


Costs of 18. Apart from the expenses of the issue of summonses 
documents, to and the subsistence of witnesses, a party may have tO' 
incur expenditure upon the production of documentary 
evidence for use in court. 


The form of decree in Appendix D of Schedule I of 
the Code of Civil Procedure, 1908 allows only the expen¬ 
diture incurred on the stamp affixed to the exhibits as 
costs. The cost of obtaining the exhibit itself as distinct 
from the stamp duty upon it is not recoverable in many 
States. This is obviously unfair. 



To obtain the necessary documents, searches have to 
be instituted in various subregistry offices and copies of 
the documents taken. This necessarily involves expendi¬ 
ture on search fees and copying charges. The High Courts 
of West Bengal and Bihar have amended the decree forms 
and allow the recovery as costs not only of the stamp duty 
levied on exhibits but also the cost of obtaining them. In 
West Bengal the cost of copies made under the Bankers’ 

Books Evidence Act, 1891 is also recoverable. We leave 
it to the High Courts to consider the advisability of adopt¬ 
ing a similar rule, with such modifications and safeguards 
as they think necessary. 

19. A striking defect of the present practice of award- Expenses 
mg costs to which also reference was made by the Rankin of parties.' 
Committee, is the omission to provide for the expenses 

of the parties themselves who have to attend the Court 
on a large number of occasions. Even if the case is taken 
up and tried from day-to-day, which is rarely done, parties 
are put to considerable expense in having to attend the 
eourt. They also suffer loss of their earnings. 

In this connection the Rankin Committee observed: 1 

“it is well known that the costs awarded by courts 

under rules framed by the High Courts, do not make 

any provision for the loss of time caused to the success¬ 
ful party.” 

The Committee recommended that a party should be 
paid his costs for attending a court as if he were a wit¬ 
ness. The number of permitted attendances for the purpose 
of costs were to be three in a contested suit and two in an 
uncontested case. They recommended 2 the allowance of 
similar expenses in execution petitions and in appeals. 

It is surprising that this recommendation should have 
been accepted only by the High Courts of Calcutta and 
Patna. In both West Bengal and Bihar, an amendment has 
been made in the form in Appendix D of Schedule I to 
provide for the payment of subsistence and travelling 
allowance of the party, if allowed by the Judge. 

In Bihar, the High' Court has gone further than in West 
Bengal and has made provision for the allowance of such 
expenditure not merely in the case of a party but even 
in the case of his agent in appropriate cases. 

We may point out that the .need for such a provision 
as we have advocated has been emphasised by a number 
of witnesses including representatives of Bar associations. 

20. In the course of a suit or proceeding, it also becomes Inspection 
necessary for the parties to inspect the records of the charges. 
Court. Inspection charges are invariably levied for every 


, Report of the Civil Justice Committee, page 518. 
J JWd page 519. 
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such inspection and we would recommend that in proper 
cases the court should make such inspection charges also 
recoverable as costs. 


Costs 

appeal. 


21. We turn now to a consideration of the costs incurred 
by a party in an appeal. 


The form of appellate decree prescribed' in the Civil 
Procedure Code, Appendix G of Schedule I allows only 
the stamp for the memorandum of appeal, vakalatnama, 
the process fee and the pleader’s fee. 


Not ade- 22 . Other items of expenditure which a party has neces- 
qiiate. No sarily to incur in prosecuting or defending an appeal are 
uni ormity. not p rov jded for in the appendix. We have examined a 
certain number of decree forms in use in the several States 
and are struck by the total lack of uniformity in this regard 
and the striking variation in the costs actually allowed. 

^hra^ fOT 23. In view of the provisions of Order XLI, Rule I every 
copies* 116 of memorandum of appeal has to be accompanied by a copy 
decree and of the decree appealed from and also the judgment on 
judgment, which it is founded. The appellant, therefore, has inevit¬ 
ably to incur expenditure in obtaining copies of these 
documents. In many States the cost of obtaining such 
certified copies is not allowable on taxation in the appeal, 
although some Courts allow the value of the stamps which 
have to be affixed on the decree and the judgment to be 
included in the costs recoverable in the appeal. 

We, therefore, recommend that the rules should be 
suitably amended and that provision should be made as has 
been done in Andhra Pradesh, Madras and some other 
States to allow as a part of the recoverable costs the 
charges for copies of the decree or Order and the judgment 
on which it is founded as well as the stamps affixed thereon. 

24. We have not thought it necessary to examine the 
other numerous, items of costs such as, costs of summary 
records in appeals, cost of papers for the appeal, adjourn¬ 
ment costs, costs of filling process forms, etc., for which 
some High Courts have framed rules. Though charges 
under some of these heads are levied by the Courts, it is 
not always that they are made recoverable as costs by the 
successful party. The levy of some of these charges does 
not appear to be justified. It would therefore be desirable 
that the High Courts should examine these and other items 
of charges and consistently with the principle of indemnity 
we have set out, revise or amend their rules in this regard. 


Courts to be 
“costs con¬ 
scious.” 


25. Apart from the specific recommendations made by 
us, what is mainly needed is that the Courts should be 
“costs conscious”—and that presiding officers should apply 
their minds to the task of awarding costs and not leave it 
in the hands of the ministerial staff. Even in the existing 
state of the law and under the present rules of the High 
Courts, much can be achieved if only judges would realise 
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that they have a large amount of discretion in awarding 
costs and that the items of costs at the foot of the forms 
of the decree are not exhaustive, and exercise the discre¬ 
tion they have in a judicial manner. 

\ 

26. We may summarise our recommendations under the Summary of 
bead of costs as follows: recommenda¬ 


tions. 


(1) The system of awarding costs to the success¬ 
ful party, subject to the discretion of the Courts, should 
continue. 

(2) The costs so awarded should be adequate to 
indemnify the successful party for all neeessai'y 
expenses incurred by him in connection with the 
litigation. 

(3) The costs at present awarded by Courts in 
India do not afford such indemnity and need to be 
revised for this purpose. 

(4) A party should be entitled to recover the costs 
of any notice which he is required by law to give before 
instituting a suit. 

(5) The courts might also be empowered in accor¬ 
dance with such rules as the High Courts may frame, 
to award notice charges, in appropriate cases, in suits 
filed against private individuals. 

(6) In States where the scales of lawyers’ fees 
have risen for legitimate reasons, the High Courts may 
examine the possibility of revising the percentages 
prescribed for calculating the fees allowed on taxation. 

(7) A party should be allowed as in West Bengal 
and Bihar to recover the expenses of typing pleadings 
and other documents that are filed in court. The High 
Courts should fix the scales that can be allowed for 
this purpose. 

(8) Rates of batta and travelling allowances 
admissible to witnesses should be revised. 

(9) Parties should be allowed to recover the 
charges of producing witnesses who have not been 
summoned through Court. 

(10) The High Courts might consider the advisa¬ 
bility of allowing the expenses incurred in securing 
documentary evidence such as search fees, copying 
charges, etc., as costs as in West Bengal and Bihar. 

(11) A party to a suit should be allowed to recover 
in taxation the costs of his own attendance in Court 
for a certain number of hearings. In proper cases, 
these expenses may be allowable even when an agent 
attends the Court on behalf of the party. 



(12) An appellant should be entitled to recover the 
costs of obtainnig certified copies of the decree and 
judgment which are filed along the memorandum of 
appeal as well as the stamps affixed. 

(13) The High Courts may examine their rules 
regarding various charges levied by them and also 
items of costs allowed on taxation and revise them 
to the extent it is necessary, consistently with the 
principle of indemnity set out by us in this chapter. 

(14) Courts should be more “costs conscious” and 
realising that they have a large discretion in these 
matters, apply their minds to the task of awarding 
costs and not delegate it to the ministerial staff. 



22.—COURT FEES 


1. India is, so far as we know, the only country under court 
a modern system of government which deters a person unique 3 fea- 
who has been deprived of his property or whose legal rights ture of 
have been infringed from seeking redress by imposing a India. 

tax on the remedy he seeks. Our States provide hospitals 
which give free treatment to persons who are physically 
afflicted. But if a person is injured in the matter of his 
fundamental or other legal rights, we bar his approach 
to the Courts except on payment of a heavy fee. The fee 
which we charge is so excessive that the civil litigant seek¬ 
ing to enforce his legal right pays not only the entire cost 
of the administration of civil justice but also the cost incur¬ 
red.by the State in prosecuting and punishing criminals 
for crimes with which the civil litigant has no concern. 

2. The Hindu sovereign of yore regarded it his func- Court fees 
tion as the guardian of the State to administer justice ^ sc ^. P r ' or 
without making any charge on the aggrieved party. r ui e . n 1S 
During the Mohamedan rule prior to the Moghul period 

and even subsequently, administration of justice by the 
State was free. It was the advent of the British rule that 
brought in its wake regulations which imposed court fees. 

Initially they do not appear to have been heavy. The pro¬ 
portions which they have now reached as will appear from 
the figures which we give later make it an extortionate 
levy. 

3 . Court fees appear to have been first levied in the History. 
18th century by Madras Regulation III of 1782, Bengal 
Regulation XXXVIII of 1795 and a Bombay Regulation of 

1802. 

4. The preamble to the Bengal Regulation which was Object of 
^described by Lord Macaulay in 1835 as “the most eminently * he le yy— 
absurd preamble that ever was drawn” justified the impo- fahe suits, 
sition of these fees on the ground that it would prevent 

the institution of frivolous litigation. It stated that the 
imposition of these fees “on the institution and trial of suits 
and on petitions presented to the Courts is considered as 
the best mode of putting a stop to this abuse without 
obstructing the bringing forward of just claims.” 

5. The justification put forward in the preamble was An untenable 
regarded as indefensible even as far back as 1835. We ground, 
quote the views expressed by Lord Macaulay in his minute v . nf 
-dated the 25th of June 1835. Referring to Court fees he Lord Mu- 
stated: “They are desirable, it seems, because they dimi- caulay. 

.nish the quantity of litigation. Litigation is an appeal to 
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the Courts of Law, and is a good thing or a bad thing,, 
according as, the laws and the Courts are good or bad. If 
what the Courts administer be injustice, these taxes are 
defensible or are objectionable only as being far too low. 
They ought to be raised till they amount to a prohibitory 
duty, or rather the Courts ought to be shut up and the 
whole expense of our judicial establishments saved to the 
State. But, if what the Courts administer be justice, is 
justice a thing which the Government ought to grudge to 
the people? If it be good that there should be laws, if it 
be good that men should have recourse to the laws, if in 
proportion as recourse to the laws is made difficult men 
must either suffer wrongs without redress or redress their 
wrongs by the strong hand. If in the happiest and most 
enlightened societies, when all that wisdom and benevol¬ 
ence can do to improve jurisprudence has been done, the- 
great mass of the people must still have some difficulty 
in resorting to the laws, is it fit that Government should 
off set purpose add to that difficulty? I am utterly unable 
to find any reason for taxing litigation which would not 
be a reason for prohibiting litigation altogether.” Dealing 
specifically with the alleged purpose of preventing frivo¬ 
lous litigation by the imposition of these fees he stated: 
“It is undoubtedly a great evil that frivolous and vexatious; 
actions should be instituted. But it is an evil' for which 
the Government has only itself and its agents to blame,, 
and for which it has the power of providing a most suffi¬ 
cient remedy. The real way to prevent unjust suits is 
to take care that there shall be just decisions. No man 
goes to law except from the hope of succeeding. No man 
hopes to succeed in a bad cause unless he has reason to' 
believe that it will be determined according to bad laws 
or by bad Judges. Dishonest suits will never be common 
unless the public entertains an unfavourable opinion of the 
administration of justice. And the public will never long 
entertain such an opinion without good reason. If the 
subject were not one which most deeply concerned the 
welfare of the people, there could be no better object of. 
ridicule than a Government which constitutes its Courts 3 
of law in such a manner as to give fraud an advantage over 
honesty, and then fines every man who goes to such in¬ 
famous places.” Dealing with the assertion in the preamble 
that a tax on a suit would have a tendency to drive away 
a dishonest plaintiff he stated: “This is * * * directly in 
the teeth of all reason. Why did dishonest plaintiffs apply 
to the Courts before the institution fee was imposed? 
Evidently because they thought that they had a chance 
of success. Does the institution fee diminish that chance? 
Not in the smallest degree. It neither makes pleadings 
clearer, nor the law plainer, nor the corrupt Judge purer, 
nor the stupid Judge wiser. It will no doubt drive away 
dishonest plaintiffs who cannot pay the fee. But it wiil 
also drive away honest plaintiffs who are in the same 
situation. There is not the smallest reason to think that 
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it will exclude a greater proportion of the one sort than 
of the other. It divides all plaintiffs into two classes. But 
the principle of the division is not that honest men are 
admitted and dishonest men excluded, but that the richer 
are admitted and the poorer excluded, * * * * * We might 
just as well give a man a handful of rice to chew and let 
him bring his suit if the rice proved moist and send him 
away if it continued dry as apply this ordeal—for it 
deserves no other name—as a mode of discriminating 
between honest and dishonest suitors.” 

6. However unfounded the view that fees would have Present day 
a tendency to put a restraint on frivolous litigation, that secu ring - 
view at any rate had the merit of seeking to achieve a Revenue, 
purpose which was believed to have some relevance to the 
administration of justice. At the present day the levy of 

these fees on much heavier scales would seem to find its 
justification, not in any purpose related to the sound admi¬ 
nistration of justice, but in the need of the State Govern¬ 
ments for revenue. The Court Fees Act of 1870 fixed, what 
may be described in view of later happenings, a moderate 
scale of Court fees. Since its enactment the financial 
needs of the Governments have grown enormously. In 
their anxiety to tap every possible source of revenue the 
State Governments have not hesitated to go on piling an 
increasingly heavy burden of taxation on litigation. Most 
of the States have amended the original Act out of recog¬ 
nition and increased the scale of fees to an oppressive 
level. The fee is no longer a fee; it is a heavy tax. 

7. It is not surprising that the scale of these fees should Unfavour- 
shock the conscience of persons familiar with the adminis- able com- 
tration of justice in the Western countries. A former m n s ' 
Chief Justice of Madras observed as follows: 

“They” (the litigants) “pay high court-fees and it 
is beyond question that the aggregate amount is far 
more than sufficient to cover the total cost of the 
administration of civil justice. When I came to India, 

I was amazed at the high court-fees which litigants were 
called upon to pay, the position being so different in 
England/’ 1 

8. The administration of justice is, it has to be conceded, Levy un- 
one of the principal functions of the State in its narrowest justified, 
concept. Even if the State confined its role only to the 
maintenance of law and order, the administration of justice 
would be essential. But the functions of the modem State 

are far more extensive. A system of administration of 
justice has to be maintained not only for the maintenance 
of law and order but also for enabling the citizen to assert 
his rights against fellow citizens and the State. This is 


‘Madras Law Journal 1947 , Vol. I, page 4 (Journal). 
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Defence of 
court-fees. 


Present rate 
of court- 
fees high. 


truer today than ever before because of the growing 
tendency of all States to project themselves ihto various 
social and industrial spheres of society in a manner not 
dreamt of fifty years ago. It is obvious therefore that a 
State which levies an exorbitant, tax for making available 
its machinery for the administration of justice to the ordi¬ 
nary citizen fails to perform one of its elementary 
functions. A modern welfare State cannot with any 
justification sell the dispensation of justice at a price. 
Perhaps a small regulatory fee may be justified; but the 
present scales of court-fees are wholly indefensible. 

9. It has been urged that the litigant should at any rate 
bear the burden of maintaining the judicial machinery. 
As already stated, it is one of the fundamental duties of 
the State to provide the machinery for the administration 
of justice. This duty is just as fundamental as its duty to 
provide for education or health or sanitation. But while 
we find that all citizens and not only the illiterate or the 
sick are called upon to pay taxes to meet the charges 
incurred by the State on these heads, in respect of judicial 
administration, it is the litigant alone who is being made 
to pay the entire cost. The injustice to the civil litigant 
is the graver because he is made to bear the expenses of 
administration of criminal justice—which is but an activity 
of the State for the maintenance of law and order. Civil 
disputes are also a part of the framework of the social 
order; to leave them unsettled would promote disorder. 
No State can therefore claim to be immune from the res¬ 
ponsibility of providing suitable curative measures or to 
insist that it would so provide them only on payment of 
a fee or tax. If the levy of a fee or a tax is justified, it 
should be one of general application and not one imposed 
on the litigant alone. 

10. Unfortunately, however, the view adopted by the 
State Governments seems to be that the court fee is an 
ideal source of revenue, which can be collected without 
any difficulty and made available for the purposes of 
general administration. Every State has step by step rais¬ 
ed the court fees higher and higher till the rate has reach¬ 
ed an alarmingly high figure. The table below shows the 
latest position with regard to the ad valorevrC court fees 
charged in each State as compared with the fee fixed by 
the Central Act of 1870. 



Value of plaint Fee leviable Andhra Pra- Madhya 

in rupees for the under the desh Assam Bihar Bombay Kerala Pradesh Madras 

purpose of Court Court Fees 

fee Act, 1870 
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7,683 12 o 7,212 S o 3,425 o o 6,442 8 0 5,512 8 o Uttar Pra- Court Fees Act, 1870 as amended upto 
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(amendment) Act (XXV of 1952). 
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Administra¬ 
tion of jus¬ 
tice a duty 
of the State. 


Surplus 
realised 
by the 
States from 
the ad¬ 
ministration 
of justice. 
The posi¬ 
tion in 
U.P. 


11. It has already been pointed out that the adminis¬ 
tration of justice is but a part of the functions of the State 
in maintaining law and order and the peace of the com¬ 
munity and it is manifestly unfair that a section of the 
public, the civil litigants, alone should be made to pay 
for the upkeep of the establishment intended for that pur¬ 
pose. The cost of administration of justice should like 
the cost of other services fall on the tax paying public as 
a whole. 

However, even if the view were taken that the cost of 
the administration of civil justice should fall on the civil 
litigant it is obviously unjust that he should be made to 
pay not only such cost but also the cost of the adminis¬ 
tration of justice as a whole including justice administered 
in the criminal Courts. Such a view is obviously unsustain¬ 
able. That, however, as we shall point out later appears, 
to be the view accepted in most of the States. Some 
States like Uttar Pradesh seem to go even further and add 
to the general revenues from the proceeds of the adminis¬ 
tration of justice. 

12. The Uttar Pradesh Judicial Reforms Committee- 
which examined the question in so far as it related to the 
State of Uttar Pradesh found that the State was left with 
a surplus even after debiting against the proceeds from, 
court fees the cost of the administration of criminal justice. 
The table prepared by the Committee showing the revenue- 
and expenditure under the head administration of justice 
is set out below: 


Statement showing revenue from and expenditure on 
administration of justice during 1938—49 in the State- 
of Uttar Pradesh. 



Year 

Revenue 

Expenditure 

Saving 

1938-39 • 


1,07,26,318 

69 , 35,186 

37 , 91,132 

1939-40 • 


1.08,79,510 

70,57,680 

38,21,830 

1940-41 • 


1,18,53,882 

71,44,502 

47,09,380 

1941-42 • 


1,30,26,077 

72,02,419 

58,23,658 

1942-43 • 


1 , 29 , 74,340 

73 , 83,279 

55,91,061 

1943-44 . 


1,50,79,850 

79,26,276 

7 i, 53,574 

1944-45 • 


1,63,84,909 

84 , 41,974 

79 , 42,935 

1945-46 • 


1,62,69,247 

94,65,071 

68,04,176 

1946-47 • 


1,48,29,269 

1,00,93,085 

47,36,184 

1947-48 . 


1,51,38,722 

1,01,03,790 • 

50 , 34,932 

1948-49 • 

* 

1 , 70 , 74,954 

1 , 14 , 77,134 

55 , 97,820 


n.b —The figure---mder the head “Revenue” do not include receipts from; 
magisterial fines. 


In the figures that are embodied in the above statement, 
the receipts from magisterial fines have not been included' 
under the head of revenue. If these were included the- 
surplus would be larger. In other States also the receipts; 







495 


from the administration of civil justice exceed the expendi¬ 
ture on it. 

13. The task of allocating expenditure under the head Allocation 
of Administration of Justice between the cost of the Civil 

and Criminal administration of justice is not easy, but we 

are of the view that a fairly accurate allocation can be tration 

achieved. of justice. 

14. The Rankin Committee made an attempt in this views of 

direction. They stated: 1 the Ran¬ 

kin Com- 

“We appreciate the difficulty in analysing income mittee ‘ 
and expenditure, so as to attribute an exact figure to 
(a) civil justice, (b) criminal justice, especially where 
the existence of revenue courts introduces a complica¬ 
tion. Still we would insist that no useful purpose is 
served by publishing meaningless or erroneous figures. 

This question should be examined by competent 
financial authority. If possible, certain principles 
should be laid down for the allocation of disputable 
items as between civil and criminal justice.” 

15. Whatever difficulties might have existed when the 
Civil Justice Committee dealt with the matter, we are of 

the view that it is practicable to separate the charges of Our analy- 
civil and criminal administration of justice on a proper s,s - 
basis. We have attempted to analyse the budget state¬ 
ments of several States with a view to isolate the revenue 
derived from and expenditure incurred in the administra- 
tibn of civil justice. The task has not been easy; and the 
allocation of the several sub-items had to be made on 
certain assumptions. Notwithstanding these difficulties, 
however, we consider that we have been able to arrive 
at a fairly reliable estimate of the revenue from and the 
expenditure on the administration of civil justice. The 
result of our analysis leads us to the conclusion that the 
revenue derived by the States from civil justice leaves a 
large surplus after meeting the expenditure on the admi¬ 
nistration of civil justice. 

Except at the level of the Sessions Judges and the 
High Court, the civil and criminal courts are generally 
distinct. Revenue courts have largely disappeared; where 
they exist, they are manned by executive officers. Every 
court maintains registers recording items of revenue; the 
expenditure can likewise be clearly differentiated. At the 
level of the Sessions and High Courts, the matter may 
prove somewhat difficult but the difficulties are certainly 
not insuperable. Even if complete accuracy cannot be 
reached, a reclassification such as we have made would 
furnish valuable data for an appraisal of the results of the 
working of the different departments of the State. 


'Report, page 432 , para. 10 . 



496 


States 
derive a 
■surplus. 


Misleading 

figures. 


Inclusion 
of remu¬ 
neration of 
Law Officers 
under 
this head. 


16. An analysis of the budget figures under the head 
of “administration of justice” in several States reveals that 
as a rule receipts derived from court fees and other items 
of revenue from the civil courts, substantially exceed the 
expenditure incurred on civil justice and leaves a sizable 
surplus. For the purpose of illustration, we set out below 
the manner in which these figures taken from the budget 
have been analysed in reference to the State of Bombay. 

State of Bombay for 1953-54 


Total Receipts Total charges 

Rs. Rs. 

IX-B. Stamps judicial 

XXI—Administration of 

justice 

1,99,65,385 2,09,82,340 


1,22,51,290 9. Stamps 1,64,534 

27. Administra- 

77,14,095 tion of Justice 2,07,87,806* 


‘Includes the remuneration paid to the Law Officers. 

17. A perusal of the above figures gives the impression 
at first sight that the administration of justice has to depend 
upon the general revenues for meeting the excess of expen¬ 
diture over revenue. That is not the true position. The 
head of charges includes several items which cannot justi¬ 
fiably find a place under it. We shall deal with such items 
seriatim. 

1. Under the head of account “XXVII—Adminis¬ 
tration of Justice” is one item—“remuneration paid to 
Law Officers—Rs. 10,80,067.” 

18. Examining the budget figures we find that under 
this item is included the remuneration paid to such officers 
as the Advocate General, Government Solicitor, Govern¬ 
ment Pleader (High Court), Public Prosecutor (Greater 
Bombay), Government Pleader (City Civil Court,' Bom¬ 
bay) and' Government Pleaders (Moffusil). It also includes 
the charges for the establishments of these officers. In 
addition to the remuneration of Law Officers employed to 
assist in the administration of criminal justice we find that 
the charges of Law Officers engaged by the State for giving 
it advice or in the conduct or defence of civil actions by 
or against the State are also debited against the adminis¬ 
tration of justice. It is clear that in instituting or defend¬ 
ing suits the State is in the position of an ordinary litigant. 
Though State funds might be used to meet such expenses, 
they are not expenses relating to or arising out of the main¬ 
tenance of the system of judicial administration. The State 
being in no better position than an ordinary suitor in a 
court of law, the expenses incurred in launching and prose¬ 
cuting a litigation must necessarily fall on the general 
revenues. The view that such expenses may be regarded 
as part of the cost of the system of administration of justice 
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in a State appears to us to be untenable. If the view were 
correct one could well go further and urge that if the 
State fails in a suit and is directed to pay costs to the 
opposite party, such costs should be shown as a part of 
the cost of judicial administration. 

19. We are therefore of the view that sums paid towards 
remuneration of Law Officers employed to assist the State 
in prosecuting or defending civil claims against it or advise 
the State in connection with them cannot be treated as 

part of the charges of judicial administration. If these ^ st 8 ““ 
items are omitted from the expenditure side the position 
will be as follows: 

Total receipts Total charges 

Rs. 1,99,65,385 Rs. 1,98,72,274 

Surplus —Rs. 98,111. 

The totals represent the realisations from both civil and 
criminal courts and the expenditure for the maintenance 
of both civil and criminal courts. 

The remuneration paid to Public Prosecutors and other 
prosecuting agencies is so paid in discharge of the general 
responsibility of the State in regard to the administration 
of criminal justice. As the maintenance of law and order 
is one of the fundamental functions of the State, it follows 
that imprisonment of the criminal is a duty owed by the 
State to the public. The maintenance of the machinery for 
the administration of criminal justice is the inevitable 
sequal to the discharge of this general responsibility laid 
on the State. 

A private person moving the criminal courts or setting 
in motion the criminal judicial machinery incurs virtually 
no expense by way of court fees. If the case is a cogniz¬ 
able one, the police undertake the investigation of the case 
and the prosecution of the offender. If it is a non-cogniz- 
able case, the party can himself move the court paying a 
small fee. The citizen is thus not expected to pay any 
substantial fee such as the civil litigant pays. As the pro¬ 
secution of the offender is rightly considered to be a matter 
of public interest the State has to provide the necessary 
prosecuting and judicial machinery for the purpose. The 
remuneration paid to the prosecuting agency must there¬ 
fore necessarily form part of the cost of discharging this 
general responsibility by the State. It is clearly unjust 
that this cost or any part of it should fall on the civil 
litigant. 

20. We shall now endeavour to allocate both receipts Allocation 
and charges to the respective heads of civil and criminal 
administration of justice in so far as it is possible to do justice, 
so on the basis of the detailed statements given in the 
budget. 

122 M. of Law—32. 
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Receipts. 


The first item of receipt is the realisation by way of 
court fees. Under the head of account “IXB” -Stamps 
judicial, the following figures are given: 


XXI—Administration of Justice . 

Accounts 

I 953 -S 4 

Court fees realised in stamps other than probate duty 

Probate duty. 

Fines and Penalties ...... 

Miscellaneous ....... 

Rs. 

1,19,02451 

10,44,825 

16476 

8,277 

Total 

1,29,72,029 

Less refund 

7,20,739 

Net Total 

1,22,51,290 

21. The receipts by way of court fees in criminal courts 
are very small. We would therefore be correct in assuming 
that the revenue from court fees is almost wholly derived 
from civil courts. 

The next item of receipt is under “XXI- 
of Justice”. 

-Administration 

Revenue and Receipts 


XXI—Administration of Justice 

Accounts 

1953-54 

Rs. 

i. Sale proceeds of unclaimed and escheated pro¬ 
perty ........ 2,41,654 

2. Court fees realised in cash 

73,966 

3. General fees, fines & forfeitures 

57 . 99 ,618 

4. Pleadership and Mukhtearship examination fees 

19.834 

5. Receipts of the Official Assignee 

1,38,568 

6. Miscellaneous Fees and Fines 

12,63,351 

7. Miscellaneous . . 

2,40488 

8. Recoveries of overpayments 

62,187 

9. Collection of payments for services rendered 

75419 

Total 

80,15,085 

Deduct refunds 

3,00,990 

Net Total 

77,14,095 


There would appear to be no doubt that items 2 and 5 
are exclusively attributable to the civil courts. We have 
excluded item 4 altogether from consideration as it is 
really not derived from the administration of justice. It is 
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not clear whether sale proceeds of unclaimed and escheated 
property, recoveries of overpayments and collection of pay¬ 
ments for services rendered, relate to civil or criminal 
administration. Though it is highly probable that these 
items of revenue are mostly derived from civil administra¬ 
tion, we have thought it fair to allocate these amounts in 
equal shares between civil and criminal administration. 
Similarly, on examining the details of other heads, we find 
clear indications in respect of some of these items establish¬ 
ing that they relate to civil or criminal justice. Obviously 
magisterial fines and fines realized in prosecutions instituted 
by Societies for the Prevention of Cruelty to Animals would 
be wholly derived from criminal courts. These are parts 
of the items of general fines. In the case of the other items, 
they could equally be derived either from civil or criminal 
courts. We have divided them in equal shares. We have 
dealt with other items included in “miscellaneous fees and 
fines” on similar lines. Fees of Court Receiver and Liquida¬ 
tor, and fees of the Administrator General and Official 
Trustee are clearly attributable to civil courts. Some other 
sub-items are allocable wholly to criminal justice while 
others have been split into equal shares. Analysed in the 
above manner the total receipts on the criminal and civil 


side will be as below: — 

Civil 

Criminal 


Rs. 

Rs. 

IXB .... 

1 , 22 , 51,290 


XXI . . •• • } 

19 , 61,846 

57,32,417 

Total 

1 , 42 , 13,136 

57,32,417 


22. We shall now proceed to examine the heads of expen-/Allocation 
diture and try to analyze them so as to separate the cost °f expen- 
related to the administration of civil justice. The budget diture - 
shows the following items under the head “27-Administra¬ 
tion of Justice”: — 


EXPENDITURE 



27—Administration of Justice 

Accounts 

1953-54 

I. 

High Court ...... 

Rs. 

18,80,383 

2. 

Administrator General and Official Trustee 

83,643 

3 - 

Sheriff and Reporter, Bombay .... 

94,837 

4 - 

Official Assignee ...... 

1 , 54,033 

5 - 

Coroner’s Court ...... 

39,164 

6. 

Presidency Magistrates’ Courts 

Civil and Sessions Courts .... 

9 , 89,351 

7 - 

1,13,33,851 

8. 

Courts of Small Causes .... 

7 , 09,531 

9 - 

Criminal Courts ...... 

37,24,099 

10 . 

Pleadership and Mukhtearship Examination Charges 

II. 

Charges in England • ..... 


12 . 

Charges in connection with the Administration of 
the Bombay Agriculturists Debt Relief Act 

6,98,847 
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Out of these items, the whole of items 2, 4, 8 and 12 are 
undeniably related to the civil side. An examination of the 
details of the remaining items gives us a fair indication of 
the part of the expense which relates to the civil judicial 
administration. Taking item 1, for example, part of it 
includes charges relating to the maintenance of the Original 
Side of the High Court. Leaving out the salaries of the 
Judges with which we shall deal separately, such items as 
relate to the Prothonotary and Senior Master, Translator, 
Commissioner for taking accounts, Taxing Master, and the 
Insolvency Registrar are clearly attributable to the civil 
side. 

In the case of the salaries of Judges, we have divided it 
in the ratio of 2 : 1 between the civil and the criminal side. 
In support of this division it may be stated that in the 
Report on the Administration of Justice prepared every 
year by the High Court itself, we find it so apportioned 
between the Civil and the Criminal Side. In High Courts 
which have an original side, more Judge-days appear to be 
spent on the civil side than on the criminal. In other High 
Courts, the time spent on the two sides is almost equal. In 
the case of such items as the Sheriff and the Reporters on 
the Appellate Side and the Accounts Section, an equal 
division has been made. We have set out these details to 
make it clear that it is possible to effect a fairly reasonable 
allocation of the charges between the civil and criminal side 
of the administration of justice, even from the broad details 
found in the budget statements. 

Item 6 “Presidency Magistrates’ Courts” and item 9 
“Criminal Courts” are obviously items which fall on the^ 
criminal side. One of the important items is item 7, “Civil 
and Sessions Courts”. This item is made up of several sub- 
items such as Bombay City Civil and Sessions Judges, Dis¬ 
trict and Sessions Judges, Civil Judges and Process serving 
establishment. The last two items relate only to the civil 
side. A difficulty however arises in dealing with items 1 
and 2, as the officers artd the establishment referred to 
therein are required to do both civil and criminal work. 
We can in the circumstances make only an arbitrary divi¬ 
sion. Though we have divided these amounts in equal 
shares, it is our view that Civil and Sessions Judges or Dis¬ 
trict and Sessions Judges in fact devote more of their time 
to the trial of sessions cases than to the disposal of civil 
work. In fact, the present heavy accumulation of arrears 
of civil work is mainly due to the fact that District and 
Sessions Judges are unable to find the time required for 
disposal of civil work. 
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,23. Analysed in the above manner the charges become Final 
divisible between the civil and criminal side as follows: — analysis. 

CHARGES 



Civil 

Criminal 

Total 

High Courts 

Rs. 

14,04,541 

Rs. 

4,75)78i 

Rs. 

18,80,322 

.Administrator General and Official 
Trustee .... 

83)643 


83,643 

Sheriff & Reporter 

47419 

47,419 

94,838 

•Official Assignee 

1 ) 54)033 

•• 

1 , 54,033 

-Coroner’s Court 

•• 

39,i64 

39,164 

“.Presidency Magistrates’ Courts 


9 , 89,351 

9 , 89,351 

•Courts of Small Causes 

7)09>53i 


7 , 09,531 

•Civil & Sessions Courts 

92 , 88,494 

20,45,358 

1 , 13 ) 33,852 

Criminal Courts 

-• 

37,24,099 

37,24,099 

Charges in connection with the 
Administration of Bombay 

Agriculturists’ Debt Relief Act 

6,98,847 


6,98,847 

Total 

1,23,86,508 

73,21,172 

I, 97 ,ox, 68 o 


The resulting final figures relating to the Civil Judicial 
Administration are therefore as follows: 

Receipts Charges 

1,42,73,136 1,23,86,508 

The result accordingly is that there is a surplus of about 
18 lacs to the credit of civil judicial administration. We 
must emphasise that obviously absolute accuracy cannot 
be claimed for figures arrived at in this manner. We feel, 
however, that we have made a fair apportionment of the 
charges on the basis of the information available in the 
budget statement. 

24. We thus reach the clear conclusion that the revenue position 
derived from the civil side of the administration not only in States, 
meets the charges attributable to it but leaves a substantial 
•surplus. A similar analysis of the budget statements of the 
-other States has yielded a like result. We set out below a 
statement showing on this basis the final figures of receipts, 
charges and the surplus in the case of all the States: 



Comparative table shouting the revenue and receipts from and expenditure on the Administration of Justice in the various States during the financial years 

..._ 1952 - 53 ) 1953-54 and 1954-55 ' 





1953 - 54 28,33,000 32 , 57.431 (—) 4 . 24.431 

1954 - 55 24,19,000 35 . 99.000 (—) 11,80,000 

Madhya Pradesh .... 1952-53 76,78,704 45,06,144 ( + ) 31,72,560 

r 953-54 72,81,956 46,15,215 (+) 2646,741 

* 954-55 77 . 38,903 49 . 85>699 (+) 27,53,204 
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View of 
the Taxa¬ 
tion En¬ 
quiry 
Commis¬ 
sion. 


Mistaken 

view. 


Court 
Fees— 
a heavy 
item of 
expen¬ 
diture. 


25. The Taxation Enquiry Commission basing itself on 
the fact that the total charges under the head of Adminis¬ 
tration of justice exceeded the total receipts from court 
fees reached the conclusion that administration of justice 
as a whole did not pay its way and that a part of 
its costs had to be borne by the general revenues. 
According to them “The figures ought to dispel any impres¬ 
sion that State Governments make large income out ef the 
administration of justice.” 1 

26. Having regard to the detailed examination of the 
figures made by us in regard to one State which in its broad 
outline is applicable to other States, in our view, the conclu¬ 
sion of the Taxation Enquiry Commission was not justified. 
As the figures show if one considers the cost of administra¬ 
tion of both civil and criminal justice, the actual receipts 
exceed the expenditure incurred by a substantial amount. 
This arises, as already pointed out, by the erroneous inclu¬ 
sion in the charges of the remuneration of the law officers of 
the State, and some other charges, which, in principle for 
reasons already stated, cannot be regarded as a part of the 
cost of the administration of justice. 


27. Court fees paid by the litigant form a high percent¬ 
age of the taxed costs. A few sample decrees selected at 
random are set out below: 


Value of suit Rs. 230/- 

Rs. As. P. 


Stamp for plaint 

Vakalatnama 

Applications 

Pleaders fees 
Process 


Stamps 


21 9 o 

200 
o 10 o' 

24 3 o 
14 6 o 

H0-"V4 1 0 

39 8 


Value of suit Rs. 25,000 
Rs. As. P. 

Stamp for plaint etc. 1488 o o 


o to 
11 4 


Pleaders fees 
Miscellaneous 


Value of suit Rs. 13143 9 9 
Rs. nP. 
917-63 


1499 14 
550 o 

17 13 


2067 11 o 


Pleader ...... 402-50 

Miscellaneous . . 9’37 


1329-50 


It is therefore not correct to say as was said by the Taxa¬ 
tion Enquiry Commission that “The abolition of court 
fees, even if that was feasible, would not by itself lower the 
cost of justice as there are other factors like lawyers fees 
which also determine such cost 1 ,” particularly as the court 
fees in all the above cases amount to more than half the 
taxed costs. 


J Report, Volume III, page 108 . 
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We must however state that in cases where the value for 
purposes of Court fees and jurisdiction is arrived at on the 
artificial basis sometimes prescribed in the Court Fees Act, 
the court fee paid by the litigant is likely to form a smaller 
proportion of the total taxed costs. But in the generality of 
cases, it is equally likely to be otherwise. There are other 
numerous items of expenses like the stamp affixed to ex¬ 
hibits, applications and so forth which the litigant cannot 
avoid. 

Having regard to court fees alone and ignoring, other 
items of expense, to an honest litigant trying to vindicate a 
just claim, the Courts of justice would seem to wear a stern 
and even cruel frown instead of an inviting and friendly 
look. Lack of 

28. The question of court fees may be looked at also from ?^^ te 
another angle. There has been a loud outcry that justice strength 
has been unduly delayed in recent years. The situation or fadli- 
arising from delays has been described as grave in govern- ties, 
mental circles. The inadequacy of judicial personnel has 

been repeatedly pointed out by the High Courts of several 
States. It is clear that a large number of courts have more 
cases on their files than they despatch. To complaints that 
the situation has not received the attention it merits from 
the State Governments, the perennial answer has been 
that financial stringency ties their hands. There would 
appear to be no justification for this answer. Even if part 
of the surplus of the court-fee revenue had been utilised in 
making good these deficiencies, the State would have 
rendered a great service to the cause of justice. The liti¬ 
gant would not grudge paying a heavy court fee if he is 
assured that the proceeds are spent on efficient and adequate 
services rendered to him. He does not pay a heavy court 
fee so that State may meet the expenses of hospitals or 
schools, however worthy these objects. The State seems 
to have dealt with the litigant in the matter of court fees 
in no better manner than does the rapacious landlord with 
his tenant or the profiteering trader with the consumer. 

29. The argument that it is necessary to impose high Court fees 

court fees to prevent frivolous litigation, already referred |i" d „ f "^ ous 
to, has no substance. Indeed that has not been the reason • 
assigned by the States for increasing the scales of court 

fees. These increases have been generally justified, as far 
as we know, on the ground of the need of increased revenue 
by reason of the increased cost of the administration of 
justice. 

30. In England, the principle governing the levy of Principles 
court fees is that the salaries and pensions of Judges are governing 
paid by the State out of public funds it being accepted that 

it is the obligation of the State to provide the machinery 
for the dispensation of justice in all its courts—civil, crimi¬ 
nal and revenue—and that only the other expenses of admi¬ 
nistration of justice shall be borne by the litigants. In 
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Views in 
England. 
Macnaghte: 
Committee 


Evershed 

Committee 


dealing with this matter, the Committee on Court Fees in 
England presided over by Mr. Justice Macnaghten observed 
as follows 1 : 

“The Supreme Court is not merely engaged in the 
work of dispensing Justice to the private suitors who 
resort there; it administers public Justice not only in 
criminal cases but also in civil matters, such as proceed¬ 
ings on the Crown side, of the King’s Bench. For the 
cost of administration of Justice, where the public 
itself is directly concerned, the State ought, it is 
suggested, to provide the necessary funds, since there 
can be no reason why the private suitors should do so. 
Though it would no doubt be difficult to calculate 
exactly how much of the expenditure of the Supreme 
Court is attributable to the administration of public, as 
distinguished from private Justice, the salaries and 
pensions paid to the judges may perhaps be taken to 
represent fairly that figure.” 

31. In 1951, the Committee on Supreme . Court Practice 
and Procedure in its Second Interim Report dealt in detail 
with the fees charged by the courts. Broadly speaking, 
their recommendations include^ a suggestion for the reduc¬ 
tion of court fees, without injustice to the taxpayer. They 
laid down that there should be an initiating fee to cover 
all proceedings up to settling-down and a further setting- 
down fee to cover the trial of the action in all proceedings 
up to judgment, including the order of the court. While 
they advocated the retention of the various fees payable in 
respect of filing documents such as searches, taking copies 
and other matters, they were of the view that a number of 
small fees could be abolished; and that the number of fees 
charged should be reduced to the minimum possible in 
order to ensure that the litigant pays a fair fee for the 
services which are in fact rendered. They also held that 
there should be some relation between the amount of the 
fee and the nature of the services in respect of which it 
was charged, though they, rejected the suggestion that fees 
should be graded on a scale depending upon the amount at 
stake in the action. They accordingly approved the present 
practice of requiring the same fee in respect of the same 
service, whatever be the amount at stake. 

32. The principle seems to have met with official accept¬ 
ance in India also. The Taxation Enquiry Commission 
expressed itself on this point as follows: “****We feel 
ourselves in entire agreement with a view which has been 
expressed by the Chief Justice of India and the 
Chief Justices of certain High Courts**** to the effect 
that court fees (assuming they are charged at all) should 
only be on the basis of covering the expenses of the admi¬ 
nistration of justice ****. On the more restricted question 
of reduction of court fees, however, we recommend an 

1 Quoted in the Second Interim Report of the Committee on Supreme 
Court Practice and Procedure page 43. 
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urgent review of these fees by those few State Govern¬ 
ments which now have from them a revenue which subs¬ 
tantially exceeds the cost of the administration of justice in 
order that the fees may be suitably reduced and readjusted 
as soon as possible. Within the overall limits of the 
principle we have endorsed viz., that the total receipts from 
court fees should be such as by and large only to cover the 
cost of administration of justice..” l . 

As already stated the Taxation Enquiry Commission not 
having before it an analysis of the figures on the Revenue 
and Expenditure side under the head “Administration of 
Justice’’ failed to appreciate that there was on the civil 
side an appreciable surplus calling for the application of 
the principle they had endorsed. 

In practice therefore the principle which governs the 
levy of court fees in India is clearly opposed to the principle 
accepted by the Commission. 

33 . The Code providing for the payment of fees in the Court fees 
United States Courts lays down that a party instituting any the 
civil action, suit or proceeding, whether by original process, u - • • 
removal or otherwise should pay a filing fee of $ 15 . On an 
application for a writ of habeas corpus, however, the fee 
payable is only $ 5 . In the case of an appeal, a fee of only 
$ 5 is payable by the appellant. In the scale of taxation of 
costs, however, there are several items in respect of which 
costs may be awarded, such as fees of the clerk and 
marshal’s fees, fees of the Court Reporter for all or any part 
of the stenographic transcript necessarily obtained for use 
in the case, fees antf disbursements for printing and wit¬ 
nesses; fees for copies; Attorney’s and proctor’s docket 
fees, Marshal’s fees are specified. These are in the nature 
of process fees levied in our courts for service of writs, for 
effecting seizure, sale of property, for attachment, procla¬ 
mation, for copies and the like. 

34 . Neither in the United Kingdom nor in th£ United Ad-valorem 
States does a system of levy of court fees graded on the fees not 
stake in action prevail. In the United Kingdom there are, c b ^£ n 
however, a few items where ad valorem fees are charged. * 
Generally speaking, a simple initiating fee is charged in 

the generality of cases in both the countries. In the United 
Kingdom, in addition to the initiating fee, there is another 
fee known as.the “setting down” fee, which covers the 
later stages of the trial. Various small fees occasioned by 
the circumstances of each case are also charged. 

35 . The large difference in the scale of court fees levied Diversity 
in different States is surprising. The variation from State l f n “H 1 * 
to-State in <the scale of remuneration of judicial officers 

and ministerial staff is small. It is true that the number of 
the personnel employed differs from State to State in 


‘Report, Volume III, page 108 . 
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accordance with the number of courts and the needs of the 
public. But as a rule, more courts are established only when 
there is more litigation. The greater the number of suits, 
the larger the court fee income. The Table at an earlier 
page shows the large variation in the court fe^s charged in 
different States. It is difficult to appreciate the reasons for 
these large differences in the scale of fees from State to 
State unless it be the varying needs of the States for 
revenue. The position is similar with regard to fees leviable 
under Schedule II of the Court Fees Act. 


Uniformity, 

desirable. 


'Principle 
,governing 
the levy of 
..court fees. 


36. Why should State A levy an ad valorem court fee of 
Rs. 142-8-0 on a plaint claim of Rs. 1,000 when State B levies 
only Rs. 75-0-0? On higher valuations, the differences are 
even more striking. On a suit claim of Rs. 50,000 the fee 
under the Court Fees Act of 1870 was Rs. 1175/-. In 
Bombay, it is now Rs. 1625-0-0, in Uttar Pradesh it is 
Rs. 2,190-10-0 and in Madras it is Rs. 3,750/-. In Andhra 
Pradesh and Madras, new Court Fees Acts have been 
enacted which take the place of the Court Fees Act of 1870 
and scales of fees have been prescribed which are higher 
than those obtaining anywhere else in India. In these 
States and some others, there is no limit to the maximum 
fee that can be levied. While States may well be within 
their rights in amending the Court Fees Act or enacting 
Court fees legislation of their own, the result appears to be 
a complete want of equality between litigants in different 
States. We are of the view, apart from the question of the 
heavy burden of court fees, that there should be some 
measure of uniformity in this matter. 

37. We have already indicated our view that the adminis¬ 
tration of justice is a service which the State is bound to 
render to its citizens and that the charge for such adminis¬ 
tration should, broadly speaking, fall on the general tax¬ 
payer. The position in regard to this service should, in our 
view, be no different from that in regard to any otjier service 
rendered by the State. The State should, therefore, have as 
at its ultimate objective the charging of nominal fees, as' 
we understand is being done in the United States. We are 
conscious, however, of the financial condition of the States 
and realize that this objective can be reached only by 
degrees over a period of time. It is imperative however, 
that the civil litigant should on no account be made to pay 
for the costs of the administration of criminal justice. 
Private justice and public justice must for this purpose 
and to this extent be kept apart. We recommend the 
immediate acceptance of the principle accepted and applied 
in England that the cost of the judiciary be looked upon as 
a charge to be borne by the general taxpayer and that the 
remaining cost of the administration of civil justice only 
should be borne by the fees paid by the civil litigant. The 
cost of the administration of public justice should be borne 
entirely by the State. 
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38. We are of the view that it is the duty of the State to 
make it very easy for the citizen to vindicate his funda- 22g pet j_ 
mental and other legal rights. Making the courts easy of tions 
access for this purpose is an important objective of our to be 
Constitution. The State must, therefore, further the objec- smal] - 
tive laid down in articles 32 and 226 of the Constitution by 
providing that court fees payable on applications under 
these two articles should be very small if not nominal. No 
further argument is needed in support of this recommenda¬ 
tion. 


39. We also recommend the abolition of court fees which Abolition 
are at present charged on items like certified copies, admis- 1 °^” 
sion of exhibits and so forth. The levy of these court fees charges, 
occasions delays and expense and put a heavy burden on 
the ministerial staff. The State should be content to charge 
a fee at the initiation of the proceeding and not to charge 
fees in driblets at various stages of the proceeding. 


40. We also recommend that in cases which are disposed R?fond 
of ex parte or which are compromised before the actual °fcourt” 1 
hearing half of the court fee should be refunded to the fee in 
plaintiff. We understand that a similar provision providing certain 
for the refund of half the court fee in cases which are cases - 
dismissed as settled out of court before any evidence has 

been recorded on the merits of the claim exist in Madras. 

41. Finally, we recommend that the court fee payable on 
First and Second Appeals should be half of the amount paid f or 
in the trial court as the time taken in the hearing of an appeals, 
appeal is very much shorter than that taken by the trial of 

the suit. 


42. Our recommendations 
summarised as follows: 


regarding court fees may 


k e Summary 
of re¬ 
commen¬ 
dations. 


(1) It is one of the primary duties of the State to 
provide the machinery for the administration of justice 
and on principle it is not proper for the State to charge 
fees from suitors in courts. 


(2) Even if court fees are charged, the revenue 
derived from them should not exceed the cost of the 
administration of civil justice. 

(3) The making of a profit by the State from the 
administration of justice is not justified. 

(4) Steps should be taken to reduce court fees so 
that the revenue from it is sufficient to cover the cost 
of the civil judicial establishment. Principles analogous 
to those applied in England should be applied to 
measure the cost of such establishment. The salaries of 
judicial officers should be a charge on the general tax¬ 
payer, 
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(5) There should be a broad measure of equality in 
the scales of court fees all over the country. There 
should also be a fixed maximum to the fee chargeable. 

(6) The rates of court fees on petitions under 
Articles 32 and 226 of the Constitution should be very 
low if not nominal. 

(7) The fees which are now levied at various stages 

such as the stamp to be affixed on certified copies and 
exhibits and the like should be abolished. « 

(8) When a case is disposed of ex parte or is com¬ 
promised before the actual hearing, half the court fee 
should be refunded to the plaintiff. 

(9) The court fee payable in an appeal should be 
half the amount levied in the trial court. 



23.—INSOLVENCY 


1. There are two principal Acts governing insolvency: Laws relating 
one is the Presidency-towns Insolvency Act of 1909 which I 1 ^f a vecy 
is applicable to the three presidency towns alone while 

the other, the Provincial Insolvency Act of. 1920 governs 
insolvei^y procedure outside the presidency towns. 

Separate Insolvency Acts modelled on the Provincial 
Insolvency Act are in force in some of the former Part B 
States like Mysore and Kerala. For a long time, it has 
been felt, that two different procedures and enactments 
are unnecessary. 

2. When for the first time a statute to deal with insol- 
vency was sought to be enacted in India, a single Bill was „f two 
introduced to regulate the procedure throughout what systems, 
was then British India. It was however felt that the pro¬ 
posed legislation was too ambitious in its scope, and, in 

due course two different Acts applying respectively to 
the presidency-towns and the mofussil came to be passed. 

To a certain extent, differing procedures were no doubt 
needed in the two areas, principally for the reason, * that 
the conditions of life, economic and commercial, in the 
large cities were different from those obtaining in the 
mofussil. But the difficulties arising from the existence 
of such differing conditions can be adequately met by 
having a special set of provisions and a special machinery 
applicable to places, where insolvencies of large com¬ 
mercial firms are likely to occur, without having two 
separate enactments dealing with the same subject 
matter. 

3. It is to be noticed tha. .he insolvency jurisdiction in Exclusive 
the presidency-towns has been conferred exclusively upon J ) 'f 1 ^ Ii 1 g h 10n 
the High Court. As the entrustment of this jurisdiction to Courts 
■the High Court is necessary in ihe interests of the better in the 
administration of the insolvency law, we are of the Presidency 
opinion that such exclusive jurisdiction should continue continue 0 
even though the two Acts are consolidated into one. 

4. There is a general consensus of opinion, that the two Consolida- 
Acts should be consolidated into one. It was stated by tion 
some witnesses that the conditions in the mofussil areas desirable. * 
had greatly changed and that with the growth of trade 

and industry, the differences between the conditions of 
life in the presidency towns and in the principal cities in 
the mofussil had ceased to be appreciable. It has to be 
remembered, that the principal object of all insolvency 
law is to effect a proper distribution of the assets of the 
insolvent among his creditors, and broadly the procedure 
provided is intended to achieve this object. It is true, that 
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m the case of large insolvencies complicated questions of 
law and fact tend to arise, which may need a superior 
Court for their proper determination. This need can be 
met by conferring an exclusive jurisdiction on the High 
Courts or the superior courts in the mofussil. We are in 
agreement on the whole with the view favouring the con¬ 
solidation of the insolvency laws. A detailed examination 
of provisions of the two Acts, with a view to their revision 
and consolidation has been undertaken by us and will 
form the subject matter of a separate report. 

5. We propose therefore to consider in this report only 
two matters, namely, the avoidance of delays in the 
administration of insolvents’ estates and the provision for 
the appointment of Official Receivers. 

Under section 28 of the Provincial Insolvency Act, on 
the making of an order of adjudication, the whole of the 
property of the insolvent vests in the Court or in a 
receiver. Under section 56 of the Act, the Court may 
appoint a receiver for the property of the insolvent. 
Further, under section 57 the State Government has the 
power to appoint such persons as it thinks fit to be Official 
Receiyers under the Act within such local limits as it may 
prescribe. 

Under this Act the Court may take one of tliree 
courses. The Court itself may take possession of the pro¬ 
perty and deal with it. Or the Court may appoint a suit¬ 
able person to be receiver of the property of the insolvent. 
When the State has appointed a person to be the Official 
Receiver for a local area, in all cases of insolvencies arising 
in such an area, the Official Receiver shall be the receiver 
for the purpose of every order appointing a receiver or an 
interim receiver issued by any Court, unless the Court 
otherwise directs for special reasons. The main duty of 
the receiver or the Official Receiver in whom the pro¬ 
perty has vested is to take steps for the realisation of the 
assets of the insolvent and to effect a distribution of the' 
assets among the creditors in accordance with the proce¬ 
dure laid down in the Act. 

6 . We have been informed that in several States, the 
State Government has not appointed Official Receivers 
under section 57. There prevails instead the practice of 
appointing as a receiver a suitable person from among the 
lawyers practising in that Court. It happens that differ¬ 
ent lawyers are appointed receivers in different insolven¬ 
cies. The lawyer is naturally busy with his practice and 
the result is, that more often than not, the administration 
of the insolvents’ estate does not receive adequate per¬ 
sonal attention from him but is left in the hands of a 
clerk. Sometimes junior members of the Bar or in some 
cases even members of the ministerial staff of the Court 
are appointed receivers.. The administration of an insol¬ 
vent’s estate requires experience and ability and we are 
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of the view, that duties of this nature cannot be satisfac¬ 
torily performed by this class of persons. In jnost insol¬ 
vency cases attention has to be paid To the details of day 
to day administration. A receiver may have to take pro¬ 
ceedings under sections 53 and 54 of the Provincial Insol¬ 
vency Act. He may have to issue notices to the creditors, 
scrutinise proofs submitted to him, prepare a schedule of 
creditors and perform other duties. If a composition or 
a scheme of arrangement is proposed, the receiver may 
have to take steps in that connection. The distribution of 
assets among the creditors is a fairly onerous and respon¬ 
sible task. All these duties are bound to take a consider¬ 
able amount of time particularly *in the case of substantial 
insolvencies. In making the appointments of receivers, it 
is therefore necessary to ensure that they are in a position 
to devote the time and attention which the performance of 
these duties require. 

7. Under the Presidency-towns Insolvency Act, there Official 
is a permanent full-time officer known as the Official f 831 f^ s 
Assignee in whom the properties of the insolvent vest on presidency 
the making of an order of adjudication. (Section 17 of the Towns. 
Presidency-towns Insolvency Act). Under this Act there 

is a single officer for the whole of the Presidency-town in 
charge of the estates of all the insolvents. 

8 . In the mofussil, appointments of Official Receivers Appoint- 

are made from different sources in different States. In men t of 

Madras and Andhra Pradgsh, full-time Official Receivers Receivers 
are appointed by the State Government under section 57 mofussil 
of the Provincial Insolvency Act. They are appointed for 
particular areas and deal with all the insolvency matters 
arising within those areas. Wherever the insolvency work 

is not sufficient to occupy their whole time, they aPe 
employed on additional duties such as Small Cause Court 
Judges and Rent Controllers. They are boftie on a regular 
•cadre like other Government Servants. In some other 
States, the. Insolvency Courts select one of the practising 
lawyers to act as a receiver. They are appointed ad hoe 
and receive remuneration' by way of commission generally 
calculated on the basis of income from or realisation of 
the insolvents’ assets. In some other places, the 4 courts 
select a ministerial officer to act as a receiver in a parti¬ 
cular insolvency. . 

We understand, that tne system of appointing Official 
Receivers on whole-time basis as regular Government 
Servants in Andhra Pradesh and Madras has been func¬ 
tioning quite satisfactorily. They are recruited from 
among members of the Bar and such of them as are 
found suitable, are eligible for recruitment as district 
munsifs. For the purpose of this recruitment, they are 
included in the category of other ministerial officers, such 
as Sheristadars, Head Clerks, Superintendents in the 
Secretariat Legal Department etc. We have, however, 

122 M. of Law—33. 
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elsewhere made a general recommendaition that minis¬ 
terial officers should not be promoted to the Judicial 
Service. In the absence of reasonable prospects for their 
promotion, we cannot recommend the creation of a 
separate cadre of Official Receivers, as it would not be 
possible to get efficient hands on the comparatively low 
salary which the post of an Official Receiver would 
normally carry. The practice of appointing ministerial 
officers of the court who are mostly not legally qualified 
as receivers is undesirable. Their hands are generally 
full with the normal routine work of their office and as 
such, they are hardly in a position to devote the required 
time and attention to Ihe insolvency work. The only 
source, therefore, from which the Official Receivers can 
be selected is the Bar. It is true, that it may not be 
practicable for busy lawyers to be appointed as receivers 
as they may not have either time or the inclination to take 
up insolvency work; but we feel, that it should be 
possible to select some of the capable junior members of 
the Bar for this work. We heard complaints that if law¬ 
yers are appointed as receivers on commission basis, 
there is a tendency among them to prolong the proceed¬ 
ings in the hope of getting larger remuneration. It is 
possible that there may be some justification in this com¬ 
plaint. This objection can, however, be met by appointing 
a member of the Bar ad hoc as an Official Receiver, but 
as a regular part-time officer with a fixed monthly salary, 
in the same way as part-time lecturers are appointed in 
law colleges. They may be appointed for a fixed term, 
say three to five years and their term may be extended 
from time to time. They should be allowed the right cf 
private practice at the Bar. We think that this will 
ensure a certain degree of security of tenure to the holder 
of the post, who can be expected to devote the required 
time and attention which the performance of the duties 
of an Official Receiver require. However, in places where 
the insolvency work is sufficient to occupy the whole time 
of an officer, full time Official Receivers may be appointed 
' on monthly salary from among) the members of the Bar. 

9. .We may also refer to some suggestions made to us. It 
is stated that the examination of a debtor under section 
24 of the Presidency-towns Insolvency Act, 1909 with 
regard to his conduct, dealings and property before the' 
order for adjudication is made, is premature as there is 
hardly any material on which the debtor could be 
examined at that stage. It is accordingly suggested, that 
there should be a provision in the Provincial Act also, for 
the public examination of the insolvent after the adjudi¬ 
cation order is made. A suggestion was also made, that 
the Court may be empowered to annul the adjudication 
in cases where the insolvent has been found guilty of 
keeping false books or suppressing them, or of suppression 
of and fraudulent disposition of assets, or of non-cofopli- 
ance with the duties imposed upon him by the insolvency 
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law, such as, assisting the Official Assignee or the Official 
Receiver as the case may be; by not ruing the schedule, 
and failing to serve a notice of adjudication on the 
creditors. In our opinion these suggestions deserve 
acceptance. 

Ip. It has also been suggested that the Official Assignee 
or the Official Receiver in big commercial cities should 
have at least one qualified accountant attached to hfs 
office, so that he may be able to have a thorough and 
complete investigation of the affairs of the insolvents 
made with his assistance. This in bur view is a very 
necessary step which should be taken whenever sufficient 
funds are available with the Official Assignee of Receiver. 

ll. Our recommendations regarding Insolvency 
Administration can be summarised as follows:— 

(1) The several laws relating to insolvency which 
are in force in different parts of India should be 
consolidated into one enactment. 

(2) The High Courts should continue to retain 
their exclusive jurisdiction in insolvency matters in 
the Presidency Towns. 

(3) Official Receivers may be appointed ad hoc 
from among the members of the Bar, as regular part- 
time officers, like Lecturers in law colleges on a fixed 
monthly salary. They may be appointed for a fixed 
term of three to five years, which may be extended 
from time to time. 

(4) But wherever the insolvency work is suffici¬ 
ent to occupy the whole time of an officer, a full time 
Official Receiver may be appointed for that area, to 
look after the insolvency work arising in that area. 

(5) Whenever sufficient funds are available with 
the official assignee or an official receiver, a qualified 
accountant should be attached to his office. 

( 6 ) The suggestions for the amendment of the 
insolvency law set out in paragraph 10 ante should be 
accepted. 
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24.—THE LAW OF EVIDENCE 


Reform 1 . Our Questionnaire referred to the need for the reform 

° f ^ and the modernization of the law of evidence with particular 

Evidence reference to the relaxation of the rules against the admission 
The hearsay of what ha§ been called ‘hearsay’ evidence, the admissibility 
rule. of secondary evidence and cognate matters. 
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What is commonly known as ‘hearsay’ is what the term 
conveys; something that is heard by a witness from a 
third party. It may be described as oral secondary evi¬ 
dence of an oral statement. The expression is, however, 
understood by some writers in a much wider sense and 
applies to what has been called ‘unoriginal’ evidence. “All 
evidence is either original or unoriginal. The original is 
that which a witness reports himself to have seen or 
heard through the medium of his own senses. Unoriginal, 
also called derivative, transmitted second-hand or hearsay, 
is, that which a witness is merely reporting not what he 
himself saw or heard, not what has come under the 
immediate observation of his own bodily senses, but what 
he has learnt respecting the fact through the medium of 
a third person”. 1 In its wider sense of unoriginal evidence 
it will include not only oral statements but written 
statements by persons not called as witnesses. 

2. In England where broadly speaking the admission 
of evidence is regulated by the English common law, 
exceptions have from time to time been made to the strict 
rule against the admission of hearsay evidence. These 
exceptions relate in the main to statements made by 
deceased persons. 

3. In many cases the admission of hearsay evidence was 
hedged in with limitations and qualifications which created 
difficulties. For example, dying declarations of deceased 
persons were excluded from evidence if at the time of the 
declarations there was any prospect of their recovery, 
however slight. Statements and documents prepared by 
public officers in the course of their duties were admitted 
but such documents had to be available for public inspec¬ 
tion. Though evidence of statements of deceased persons 
could be admitted subject to certain restrictions the law 
would not admit in evidence the statements of witnesses 
where the witnesses though alive were for good and 
sufficient reasons not available for giving evidence. 


‘Best on Evidence, 9th Ed. sec. 27 cited in Law of Evidence Sarkar 
8th Edtion, page 23. 
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4. These and various other difficulties in regard to the English 
admission of hearsay evidence gave rise to considerable 
criticism and eventually led to the enactment of the * 7 8 9 
English Evidence Act of 1938. Leaving intact the excep¬ 
tions to the rule of hearsay developed by the; common 

law the Act has enacted some further exceptions. The 
legislation has however been criticised as not having gone 
far enough in relaxing the rule against hearsay. 

5. Attempts have also been made in the United States Develqp- 
to mitigate the rigour of the application of the rule, 

Attention may be drawn in this connection to the 
American Model Code of Evidence compiled and publish¬ 
ed by the American Law Institute in 1942. 

6 . The suggestions received by us in answer to the 
Questionnaire and the evidence given before us has not 
afforded much assistance to us. 

Considering the provisions in regard to the admission The position 
of hearsay evidence in our Evidence Act such as section in India 
32 of the Act, it appears to us that our Act contains pro- *® tlsfac ~ 
visions for the admission of hearsay evidence in several oiy ' 
matters in which it became admissible in England only 
after the Act. of 1938. Indeed in certain matters the provi¬ 
sions of the Act are wider and permit evidence to be 
given of matters which may not be admissible evidence in 
England even after the recent legislation. It is unneces¬ 
sary to discuss the matter further in detail. We do not 
feel justified on the evidence before us in making any 
recommendations in this respect. The matter may call 
for further consideration at our hands at a later stage 
when the revision of the Evidence Act is undertaken by 
us and proper material is made available to us. 

7. The admission of secondary evidence of documents Secondary 
is governed by the provisions of Chapter V of the Indian evidence: 
Evidence Act. The primary evidence is the document 

itself produced for the inspection of the Court. The. law, 
however, enables secondary evidence of the document to 
be given in certain cases. The circumstances under which 
secondary evidence can be given of the existence, condi¬ 
tion or contents of a document are stated in section 65 and 
section 66 of the Act. In so far as documents inter-parties 
are concerned, the rules relating to their proof by 
secondary evidence seem to be sufficiently wide and no 
suggestions have been made to us for their enlargement. 

8 . The position appears to be different however in Proof of 
regard to public documents. The law enables the proof Public 
of the contents of public documents to be made by the DoCn " 
production of certified copies thereof. It has been justly mcnt8 ’ 
said that delays in the disposal of cases are frequently 
caused by the need for the production of certified copies 

of public documents. But it is difficult to conceive of any 
manner other than the production of a certified copy by 
which the contents of public documents can be permitted 
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to be proved. If it were left, open to parties to adduce 
other proof of such documents the Court would have to 
enter into conflicting evidence about their contents and 
assess its worth. This is obviously undesirable when the 
document is a public document, the contents of which can 
be proved beyond dispute by the production of a certified 
copy. This question may also receive the further atten¬ 
tion of the Commission at the time of the revision of the 
Evidence Act. 

9. Under section 90 of the Evidence Act, when any 
document purporting or proved to be thirty years old is 
produced from any custody which the Court in the parti¬ 
cular case considers proper, the Court may presume that 
the signature and every other part of such document 
which purports to be in the handwriting of any particular 
person is in that person’s handwriting and in the case of a 
document executed or attested that it was duly executed 
and attested by the persons by whom it purports to be 
executed and attested. A question has been raised 
whether this presumption should be made applicable to 
certified copies of documents thirty years old. What is 
urged is that if a certified copy is produced before the 
Court of a document which purports to be thirty years 
old, the presumption of genuineness should be extended 
to the original document itself although it is not produced. 
It is to be noted that what is produced in Court is a certi¬ 
fied copy. All that Court can therefore rightly presume is 
that it is a true copy of the original document. But no 
inherent testimony is afforded .by the certified copy as to 
the circumstances under which the original came into 
existence and whether the original itself possessed any 
feature which would have destroyed or affected its vali¬ 
dity. In order to enable the Court to draw the presump - 
, tion mentioned in section 90, two requirements are neces¬ 
sary. The first is that the document should be thirty 
years old and the other is that it should be produced from 
custody which the Court considers proper. By what pro¬ 
cess of reasoning could the Court raise these presump¬ 
tions in regard to the original document when all that is 
produced before it is a mere certified copy? It may be 
that the original of which a certified copy more than 
thirty years old is produced was a fabricated document. 
It does not therefore seem to us reasonable to extend 
these presumptions to the original when it is not before 
the Court. 

A view was once taken 1 that section 90 enables the 
presumptions mentioned above to be drawn in the case of 
the original on the production of a certified copy of a 
document more than 30 years old. That view is however 
no longer good law. 2 

•Subramanya Somayajulu v. Seethayya 1923 I. L. R. 46 Madras 
page 92. Reversed on another point subnonm Seethayya vs. Subramanya 
Somayajulu I.L.R. 52 Mad. 453 (P.C.) 

*Basant Singh v. Brij Raj Saran Singh A. I. R. 1935 P. C. 132. 



10. For these reasons we do not recommend the accept¬ 
ance of the suggestion. 

What we recommend is that questions relating to the 
relaxation of the rule against hearsay evidence, the rule 
as to circumstances under which secondary evidence 
should be admissible, judicial notice and ancient docu¬ 
ments may be examined by Commission when revising 
the Evidence Act. 
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25.—LEGAL EDUCATION 

1. The question of legal education which is one of the 
matters specifically referred to us has been examined frond- 
time to time by a large number of Commissions and Com¬ 
mittees. Amongst these may be mentioned the Calcutta 
University Commission of 1917—19, th® University Educa¬ 
tion Commission of 1948-49, the Bombay Legal Education 
Committee of 1949, the All India Bar Committee of 1953 
and the Rajasthan Legal Education Committee of 1955. 
Naturally, much of the ground covered by us has been the 
subject-matter of consideration by these bodies from whose 
reports we have derived considerable assistance. 

2. The need fdr reform in the system of legal education 
in our country was felt as far back as 1885. Speaking in 
Madras in that year, Mr. Justice Muthuswami Iyer .said: 

“Law is hitherto studied in this Presidency more 
as an art founded on certain arbitrary and technical 
rules than as a science which consists of principles laid 
down for protecting human interests in various life 
relations. **** A College, therefore, where legal educa¬ 
tion i& to be imparted on a scientific basis, will be of 
great value to the country, and exercise a very bene¬ 
ficial influence on the practice of law as an art.” 1 

The situation had not appreciably altered fifty years later. 
In 1935, the Unemployment Committee appointed by the 
Government of Uttar Pradesh, presided over by Sir Tej 
Bahadur Sapru, observed in its report: 

“Our own view is that so far as Universities in 
these provinces are concerned legal education has not 
occupied the place to which its importance entitled it; 
and we are not prepared to say that the standard of 
legal education has risen to the ektent to which it has 
risen in certain other departments.” 2 

3. It has been said that the main purpose, of University 
Legal Education seems hitherto to have been not the 
teaching of law as a science or, as a -branch of learning, but 
merely imparting to students a knowledge of certain princi¬ 
ples and provisions of law to enable them to enter the legal 
profession. With the passing of the governance of India: 
directly under the Crown in 1858, the needs of a new and 
expanding judicial system called for an increasing number 
of professional men of law to fill the foies of legal 
practitioners, judges and administrators. The legal 


MUited in the Bombay Legal Education Committee Report, 1949, p. 17 r 
para. 34. 

•Report of U. P. Unemployment Committee, 1935, para. 158. 
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curricula were, therefore, jt is said, framed mainly with 
an eye to the professional needs of such practitioners and 
judicial and other officers. The system, said to have been 
designed to meet this need has, by and large, continued 
unchanged for over a hundred years. Law has not been 
looked upon by the Universities as an educational or 
cultural subject. Speaking of the University of Bombay, 
the Bombay University Reforms Committee stated in 1925 . 

that “.the course of this University seems to have 

too much in view the practice of the lawyer and case law, 
and too little the science and principles of law.” 1 

4. Thus, the objective which the Universities seem to Character 
have kept before themselves all these years has 'been the of L“ w 
professional training of the future lawyer. Part-time U)UegC8 - 
institutions have been regarded as sufficient for this pur- part-time 
pose. Those institutions seemed to have suited both the institutions, 
teacher and the taught. Most of the students who attended 

the morning and evening classes conducted by those insti¬ 
tutions were in employment somewhere or prosecuted some 
other post-graduate study while the teachers in law were 
generally practicing lawyers who had to attend to their 
professional business during office hours. 

5. The results of the working of this system have been rC8ult ** 
contrasted with those of the advanced systems of legal 
education adopted in Europe and America by the 
Radhakrishnan Commission in the following words: 

■ “In Europe and America, legal education has long 
occupied a high niche among the learned curricula. 

Products of the study of law have frequently risen to 
positions of distinction in public service or have 
amassed fortunes in the private practice of law or have 
acquired wide reputation as scholars even without 
entering practice. Legal education is on an elevated 
plane and teachers 6f law enjoy a high respect, perhaps 
as high or higher than those of any other field of 
instruction. * * * * In our country, we have eminent 
practitioners and excellent judges. * * * * The law 
has also given us great leaders and men consecrated to 
public service. Most conspicuous of these is Gandhiji. 

Here the comparison ends. We have no internationally Absence of 
known expounders of jurisprudence and legal studies. Jurists. 
Our colleges of law do not hold a place of high esteem 
either at home or abroad, nor has law become an area 
of profound scholarship and enlightened research.'’* 

The absence of juristic thought and publications in our Legal 
country is no doubt due, in part, to our defective system of education 
legal education which fails to recognize the study of law defective, 
as a branch of learning and as a science. 


•Cited in the Bombay Legal Education Committee Report, ’ p. 17, 
para. 35 . 

’Report of the University Education Commission ; Vol. I, p. 257. 
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Nor is the education in law invparted at the Universities 
such as to fit the law-graduate for tlje profession notwith¬ 
standing its supposed bias in favour of a professional 
career. The inadequacy of our legal training to equip men 
for the profession can be easily realised if one compares 
the education and training imparted in our law schools 
with the intensive and scientifit training given in some of 
the American schools of law. It is true that our country 
has produced. eminent practitioners in law and learned 
judges. But have they owed their eminence and learning 
to the education received by them in the Universities? 
Their achievements probably arise from their own 
intellectual brilliance and capacity rather than to the 
education received by them at the Universities. 

6. In the period of about ten years which has elapsed 
since the publication of the Report of the Radhakrishnan 
Commission, the position in regard to legal education in 
the country has, it appears, definitely deteriorated. 
Excepting in certain centres like Bombay and Madras 
where full-time law colleges exist, education is imparted 
in part-time classes held in the mornings or in the evenings. 
The teachers are mainly legal practitioners who give tuition 
outside court hours. Some of these institutions are run 
exclusively by part-time teachers. Many of these insti¬ 
tutions have no buildings or libraries of their own and 
classes are held in buildings belonging to arts colleges 
and other institutions. "Large numbers of the pupils serve 
in Government offices or elsewhere while attending the 
institutions and take the law course with a view to better 
their prospects in service by obtaining a law degree. Some 
are post-graduate students who, in addition to the post¬ 
graduate courses which they have taken and which are 
their main objective, wish to add to their qualifications a 
degree in law. Most of the students who crowd these 
institutions are young men who have not been able to 
secure employment; they take a course in law while waiting 
for a job with no intention of practising law as a pro¬ 
fession. 


7. Owing to th'e growth of unemployment in the- 
educated youth of the country, some of these institutions 
are" so overcrowded that classes are held in shifts and there 
are on the rolls of each class a large number 
sometimes exceeding hundred. It is to these 
classes that the part-time lecturer imparts his instruction, 
and the attendance he commands is only due to the anxiety 
of the pupil to have his attendance marked when the 
lecturer calls the roll. It is not surprising that in this 
chaotic state of affairs in a number of these institutions, 
there is hardly a pretence at teaching and that the holding 
of tutorials or seminars would be unthinkable. A senior 
lawyer characterized these institutions as “a profit-making 
industry”. 


of pupils, 
crowded 
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8. The Gorakhpur University which has recently come Arts col- 
into existence dnd the Agra University, do not have law le s es . 
colleges affiliated to them nor a law department but, never- 
theless, confer law degrees on students who seem to receive 'classes, 
instruction in law in arts colleges. The Head of the Law 
’College affiliated to the Utkal University informed us that Instruction 
the University had recently decided that permission be ^,^ ccs " 
granted to persons of over thirty years of age to appear at 
the law examinations held by the University without sub¬ 
mitting themselves to a course of teaching. The so-called 
teaching imparted at institutions of this character is 
followed by law examinations held by the Universities, 
many of which are mere tests of memory and poor ones at 
that—which the students manage to pass by cramming 
short summaries or catechisms published by enterprising 
publishers. The results of such a system of education and 
its products were graphically described by a law teacher 
of experience and a,former member of the Union Public 
Service Commission: 

“There are already a plethora of LL.B’s half-baked 
lawyers, who do not know even the elements of law and 
who are let loose upon society as drones and parasites 
in different parts of the country. As a member of the 
Union Public Service Commission, I have hhd occasions to 
interview several first class graduates of law from different 
Universities. Several of them did not know what subjects 
were prescribed, either in the first or second LL.B; did net 
know the names of the books prescribed; did not know the 
sight of the books, because they had not seen them and 
asserted cheerfully that all they had done was to cram the 
lecturer’s notes. I can produce the names of the candi¬ 
dates who have given these answers to me, and the date 
and the time of the answers. This is a shocking thing, this 
kind of answer from a candidate who has obtained a first 
class in both parts of the LL.B. is indeed a sad state of 
affairs and must be corrected at an early'date.” This is 
what may truly be described as mass production of law 
graduates. What would one have thought of doctors or 
engineers or other technical men being trained in such a 
manner and let loose upon society? 

9. We annex a Statement at the end of this chapter Number of 
showing the various institutions in the country imparting 
legal education and such particulars about them as we have f heir 

been able to gather. particu- 

lars. 

It is unfortunate that we should have to present so dis¬ 
mal a picture of the character of the legal education 
imparted in the majority of institutions in our country. 

Apart from other considerations, the changes that have 
occurred and are occurring in the political, economic, and 
social life of the nation since the emergence of India as a 
sovereign democratic State require a radical alteration in 
the patterns of legal education, its objectives, scope and 
technique. In the India of today, men of law are bound to 
be called upon to play many and varied roles. “If society 
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is to be adapted to the profound changes in the basis of 
social and economic life, resulting from changes in world 
conditions after the war, and in India, particularly after 
1947, we feel that is mainly the lawyers that India must 
look to. The legal profession is called upon to take stock 
of this situation and to contribute to wide social adjust¬ 
ments. If it fails to do it, it will ultimately be eliminated 
from the revolutionary scene. ****** We feel that lawyers 
cannot remain aloof from these processes of evolution and 
legal education cannot wait until all other problems of the 
nation are solved. On the contrary, lawyers will be called 
upon to play an important part in these evolutionary pro¬ 
cesses. Their education, therefore, is of vital Importance 
This, therefore, is the right time for setting legal education 
on a sound basis.” 1 

The Radhakrishnan Commission also expressed similar 
views 2 . 

10. We express our entire agreement with these views. 
The conditions in India to-day make a complete reorienta¬ 
tion of the outlook qn legal education imperative. Before 
we consider specific problems relating to legal education, 
it is necessary to deal with some fundamental questions. 

11. Law, like other subjects studied at our Universities 
such as mathematics and philosophy, has great value as a 
cultural discipline. A study of law, therefore, can itself 
be a means of intellectual development and an instrument 
of liberal education. Law, like mathematics and 
philosophy, is a vast field of study needing application and 
research for its development. Law may also be studied 
as a vocational training for entering the legal profession. 
There are also those who take courses in law with a view 
to entering the public services, international organizations 
or business concerns in which a knowledge of law is 
essential or helpful, or those who take such courses to better 
their prospects in the occupations in which they are already 
engaged. In our Universities, legal studies are pursued 
with these different objectives. 

A frequent theme of controversy is the supposed anti¬ 
thesis between ap academic legal education and a training 
in law for the profession. The bifurcation of legal educa¬ 
tion into, what may be called University or academic legal 
education and professional legal education, the first being 
imparted at the Universities and the latter by organizations 
of -professional men is, perhaps, based on this distinction. 
It appears to us, however, that there need be no conflict 
between an academic and a practical training in law. As 
has been said by the Bombay Legal Education Committee 
“there is no real antimony between the professional and the 
cultural aspects of law. A lawyer will be a better lawyer 
and a 1 judge a better judge, if he has studied the science of 
law. A thorough grounding in the principles off law is 

1 Report of the Bombay Legal Education Committee, 1949, p. 5. 

‘Report of the University Education Commission, Vol. 1, p. 258. 
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absolutely necessary in the make-up of a real lawyer.” 1 To 
those who believe that an academic ' training hardly 
furnishes any useful equipment to the practical lawyer 
and believe that what is really important is the practical 
aspect which can only be learnt in a lawyer’s office, a con¬ 
vincing answer can be made in the words of Dean Me Clain 
of the Duke University Law School, that there is yet one 
serious danger in “allowing the student to pursue the so- 
called practical training to the neglect of thorough and 
indispensable scholarly and analytical legal training. 

Without this, the student is hopelessly lost in practice and 
practical ‘know-how’ becomes empty and meaningless. 

The young graduate’s lack of ‘know-how’ is soon cured by 
experience, whereas the graduate without broad scholar¬ 
ship background and strong analytical reasoning ability 
never recovers. The public is much more apt to suffer 
seriously from the latter type of lawyer over the long-pull 
than from the neophyte who lacks practical ‘know-how’ at 
the beginning of his practice.” 2 As Professor Sidney Post 
Simpson has said “Competence in the practical pursuits of 
the law is promoted far more by an understanding of the 
law’s underlying principles and theories than by 
acquaintance with tricks of the trade.” 3 

12 . In the system, of legal education which prevails in The posi- 
the American Law Schools, attempts have been made ™ 
broadly to combine theoretical and practical training. In abroad, 
many schools the students are given opportunities during 
vacations, while receiving their academic training, to 
derive practical knowledge of the working of the law by 
associating themselves with lawyers’ offices for certain 
periods. This type of training is called “performance 
courses.” In England, the academic and practical training 

are strictly separated; the Universities impart the academic, 
training while the Inns of Court and the Council of Legal 
Education and the Law Society deal with the training of 
professional lawyers. In India, broadly speaking the task 
of academic legal education is left to the law colleges 
affiliated to the Universities which admit to their courses 
graduates who have undergone a liberal education while 
we leave the professional training of the law graduate 
either to bodies like Bar Councils or to senior lawyers who 
receive apprentices in their chambers. 

13 . We think that our needs in regard to legal education Our sug- 
will be well served by first subjecting our young men who uifiv^ity 
have received a liberal education to University courses in training 
law which will teach them the science of law and the followed 
principles underlying different branches of law. The law j>y a pro- 
graduate produced by the University has to be a person ^iinse 
who has a mastery of legal .theory and legal principles. 


•Report (1949) p. 21, para. 44. 

•Is Legal Education doing its Job ? A Reply, Deen Me Clain, Ametican 
Bar Association Journal, February 1953, p. 120 at p. 123. 

•49 Harvard Law Journal, p. 1060. 
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The young law graduate would then have to make his 
choice between an academic and a professional career. If 
he prefers a further study of the science of law and wants 
to undertake research in any of its branches, he could, 
after his bachelor’s degree in law, pursue further studio, 
do research at the University and qualify for a Master’s 
degree and thereafter for a Doctor’s degree. 

If he chooses to enter the profession of law, he will have 
to take a practical course in law which, perhaps, would 
be best imparted by bodies of professional men like the Bar 
Councils. The grounding in the theory and principles of 
law imparted to the law graduates will also serve the 
purpose of those who have taken the legal course with the 
object of obtaining a cultural or liberal education or with 
a view to equipping themselves for the public services or 
commercial employments. A system so ordered, will in 
our view, harmonize with the way in which legal education 
has developed in our country in the past and. lead, if such 
education is imparted in the right manner, to our young 
men growing into scholars in diverse branches of law and 
erudite and efficient practitioners of law. 

14. We shall now turn to some of the specific problems 
relating to legal education. The stage at which a student 
should be permitted to embark upon his legal studies has 
been a matter of considerable controversy. This recently, 
in the University of Bombay, now split up into the regional 
Universities of Borqbay, Poona, Gujerat and Karnataka, 
and in the University of Andhra the ■ requirement for 
admission to a law degree course was either a degree of 
these Universities or its equivalent or the Law Preliminary 
.Examination of the University. The duration of the law 
course in these Universities is two years after graduation 
in arts or science, or other subjects or three years after the 
intermediate examination of which one year is taken for the 
Law Preliminary course. 

In the Bombay University, admission to,the degree 
course in law was, upto 1934-35, open only to graduates in 
arts, science or other subjects; it was only in 1938, as a 
consequence of the Report of the Legal Education Reforms 
Committee of 1935, that law course was thrown open to 
students who had passed the intermediate examination also, 
a full time law college being simultaneously established. 
The Bombay Legal Education Committee which made its 
Report in 1949 expressed itself in favour of the retention 
of the intermediate examination as the standard of 
admission to the degree courses in law. After considering 
the views of several Indian and foreign experts it came to 
the conclusion that admission at that stage resulted in 
efficiency and economy. “If a law student has to spend at 
least six years after the Matriculation, as he does in other 
Universities, we are of the opinion that the only course that 
can be adopted is to curtail the period of pre-lega! 
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education and extend the law course.”* Dealing with the 
criticism that persons entering the legal profession must 
have a mature understanding and wider culture than can 
be attained by students who have passed only the inter¬ 
mediate examination, the Committee said: ’“It appears to 
us that the real question is not whether a graduate has a 
more mature mind than the Intermediate student, for that 
is a proposition which one may not like to controvert. ‘But 
the more pertinent question is—has the Intermediate 
student a sufficiently mature understanding to be able to 
study the course which we are recommending for the law 
degree.’ And we are of the opinion that he has.” 2 The 
Committee supported its view by referring to the practice 
in England where a student who has passed the Matricula¬ 
tion examination is considered capable of entering upon 
the study of subjects like Jurisprudence and to the one in 
Canada where a two year college course is abcepted by 
many Universities a9 sufficient for entrance to the law 
course. 

The Committee, however, was not unanimous in reaching 
this conclusion. Two of its members, Mahamahopadhyaya 
Dr. P. V. Kane and Mr. Justice N. H. Bhagwati expressed 
a dissenting opinion. Dr. Kane pointed'out in his minute 
of dissent that those who passed the intermediate arts or 
intermediate commerce examination did not possess “the 
necessary mental equipment to enable them to grasp easily 
the fundamental principles of law” and that they wfere 
“immature in years” because most students passed the 
Matriculation or Secondary School Certificate examination 
at about 16 and the Intermediate examination at about 18 
while a person who had graduated in any faculty would be 
about 20 or 21 when he took his degree. Dr. Kane also 
thought that there should be uniformity as far as possible 
in all the Indian Universities in regard to* the standards of 
law examinations. He was of the view that the experi¬ 
ment made in the Bombay University since 1938 had 
practically failed. Mr. Justice Bhagwati tqok the same 
view and for similar reasons. Quoting extensively from 
the Examiners’ Reports of the First and Second LL.B. 
examinations held since 1938, he observed that in spite of 
instruction in law being imparted in full-time institutions, 
the fact that the stage of admission was the passing of the 
Intermediate examination had contributed to the unsatis¬ 
factory results which were achieved. “I am confident,” he 
observed, “and I agree with the examiners when they state 
that if the graduation was the stagfe of admission to the 
studies in law, the results would have been much better 
and the instruction which is imparted in the full-time 
institutions would have borne greater fruit and the com¬ 
plaints as regards the turning out by the University of 


‘Report, p. 32, para. 67. 
*Ibid p., 27, para. 56. 
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half-baked and ill-equipped lawyers would never nave come 
into existence.” 1 

15. The practice in England and Canada which has been 
referred to by the majority of fhe Bombay Legal Educa¬ 
tion Committee in support of its conclusions has to be 
examined in reference to the conditions prevailing in those 
countries which, as Mr. Justice Bhagwati pointed out in his 
minute of dissent, are different from those obtaining in 
India. The students, in those countries are taught in their 
mother tongue with the aid of text books written in their 
mother tongue. They are in the hands of competent 
teachers at schools where the general standard of teaching 
is much higher than in India. Wi^h this may be contrasted 
the practice in a large number of American States which 
requires the completion of a three year course for a 
Bachelor’s degree in an accredited college or University as 
a condition of eligibility for admission to law course. 

16. Moreover, since the Committee made its recom¬ 
mendations in 1949, opinion has hardened in favour of the 
system, generally prevailing, of insisting on a University 
arts or science degree as a condition for admission into a 
law college. The Rajasthan Legal Education Committee 
which made its Report in 1955 took the view that only 
graduates should be admitted to the LL.B. course which, 
it proposed, should be a three-year course. 2 It, however, 
proposed that students who had taken law in their B.A. 
classes and graduated with law should be required to take 
only a two-year course for the LL.B. degree. 3 It is 
interesting to note that Professor L. R. Sivasubramanian, 
the Dean of the Faculty of Law of the Delhi University, 
and Dr. R. U. Singh, Professor of Law of the Lucknow 
University (since deceased) whom the Bombay Committee 
quoted as favouring the admission of students who have 
passed the Intermediate examination to law course have in 
the evidence given before us expressed a contrary view. 
Both these gentlemen stated before us that a University 
degree should be a condition for admission to law course. 
Dr. R. U. Singh went further and stated that the admission 
to those courses of persons who had passed the Intermediate 
examination had proved unsatisfactory. 

It may be mentioned that the Andhra University 
appointed a Committee presided over by Mr. Justice Wadia 
which made its 'Report in 1955 recommending the conti¬ 
nuance of the admission of students who had passed the 
Intermediate arts examination to the law courses. Not¬ 
withstanding this recommendation,, we understand that 
the Andhra University has decided that admission t(5 law 
courses should be granted only to graduates. 


'Ibid p. 94. 

‘Report, pp. 39 and 42. 
*Ibid p. 44. 



529 


Most of the witnesses engaged in imparting legal educa¬ 
tion who appeared before us, were of the view that for a 
proper appreciation of the legal principles by a law student 
it was essential that he should have obtained graduation 
at the University. The Principal of the Government Law 
•College, Bombay, however, expressed the view that the 
Law Preliminary course of the Bombay University was as 
good as a degree course in arts or science. 

17. On a consideration of the evidence given before us 
by University teachers of law in the various States we 
have come to the conclusion that admission to law courses 
should be restricted to those who have obtained a Uni¬ 
versity degree in arts, science, commerce or other courses. 
'We have no doubt that a general liberal education in 
•cultural or scientific subjects which a student usually 
receives in a four-year degree course in an arts or science 
college is an essential pre-requisite to his embarking upon 
a study of law. We may state that the All India Bar Com¬ 
mittee also considered graduation in arts, science or com¬ 
merce as necessary for admission to law course 1 . The 
Radhakrishnan Commission appears to have taken the 
same view pointing out that “the best colleges of law 
including Harvard, Columbia, Michigan, Chicago, Cali¬ 
fornia and others require completion of a four-year degree 
course in Arts and Science before admission to the law 
‘courses.” 2 

18. The question of the duration of the law course at a 
■University is to a certain extent allied with the scope of 
legal education which the Universities should impart as, 
■the larger the number of subjects that has to be taught in 
the law colleges, the longer will be the course. Should the 
Universities have a purely academic course leaving the 
procedural and cognate laws to be the subject of a further 
practical training? At the moment there is no such well 
-defined distinction in the University courses. 

19. In all th»-Universities, excepting the Universities of 
Calcutta and Gauhati, the University law degree course 
is of two years’ duration. The opinion of a large number 
of witnesses who spoke from long experience of teaching 
law was that the period of two years was not sufficient for 
covering the large number of subjects attempted to be 
taught with a view to equipping the student either for later 
"higher academic studies and research or for a professional 
career. In most of the Universities the subjects taught 
•during these two years are Roman Law and Jurisprudence, 
‘Constitutional Law, Law of Crimes, Law of Contracts and 
Torts, Easements, Law of Property and Registration, Hindu 
and Mohammedan Law, Company Law, Law of Partner- 
-ship and the procedural laws like laws of Civil and Crimi- 
-nal Procedure, Limitation and Evidence. In some of 

1 Report of the All India Bar Committee, 1953, p. 23, para. 60. 

•Report of the University Education Commission, Volume 1, p- 260. 
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the Universities, the courses also include local laws- 
relating to land tenures and other matters. 

20. Most of the law colleges are, as we have seen, part- 
time institutions conducting classes in the mornings or in 
the evenings, The academic year generally begins in June 
or July and ends in March. Excluding the vacations and 
holidays, the total number of working days is between 170 1 
and 180 per year and the student is not required to keep- 
his attendance for more than about 75 per cent of the 
working days. The result, in the words of Sir Tej Bahadur 
Sapru, is that “it is impossible to traverse even a respect¬ 
able area of law within two years.” He proceeds to state 
that “if the Universities want to raise their standard of 
legal education, if the Universities want their graduates in 
law should have'a more extensive, if not more intensive,.- 
knowledge of law, then the least they can do is they Iqpust 
provide three years’ course.” 1 

21. The trend of modern opinion seems to be in favour 
of a three-year course. Most of the American Law Schools 
prescribe a three-year course in law following a University 
degree in Arts as an essential pre-requisite for admission. 
Professor Sivasubramanian of the Delhi University and' 
Dr. R. U. Singh of the Lucknow University (since deceased) 
made before us a strong plea for a three-year degree eourse- 
in law. In his dissenting minute to the Report of the U.P. 
Legal Education Reforms Committee, Dr. Singh observed 
that there was hardly any time at the student’s disposal 
for mentally digesting what was placed before him and the 
result was that the student indulged in unprofitable 
cramming. According to him “a good training in law is 
not possible in two years. The Universities of Calcutta, 
Delhi and Punjab have already discarded the two-year Jaw 
course in favour of a three-year one. The necessity of a 
three-year law course is recognized in all the leading 
countries of the world, the course of legal studies in 
France, Germany, England and the United States of 
America generally covering a period of three years.”* 
Indeed, Dr. Singh went so far as to plead for a minimum 
period of three years for a law degree in addition to a 
year’s professional course of study after a student had 
graduated in law. 

22. The Bombay Legal Education Committee of 1949, 
however, recommended a three year scheme of legal studies 
which comprised the study of law for two years at the 
University for a law degree followed by a third year spent 
in the study of vocational subjects ending with a 

■‘Purpose and Method of Law Schools’—Address delivered at the' 
Allahabad University in 1934. Cited in the Bombay Legal Education Com¬ 
mittee Report, p. 36. 

’Cited in the Bombay Legal Education Committee Report, p. 37. The- 
Sttttment that the Delhi and Punjab Universities have adopted a three year’s 
course for the law degree appears to be inaccurate. 
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professional examination conducted either by the Bar \ ie, Y?, 0 / .. 
Council or by the Council of Legal Education, the establish- ^ 1 
ment of which was proposed by it. 

The question of the duration of a course of legal studies 
was also considered by the All-India Bar Committee of 
1951. Its recommendation Was as follows:— 

“After considering all the aspects of the question Comm/re'ee. 
the Committee has come to the conclusion that the 
unifo'rm minimum qualification for admission to the 
roll of Advocates should’ be a law degree obtained 
after at least a two years’ study of law in the 
University after having first graduated in Arts, Science 
or Commerce and a further apprentice course of study 
for one year in practical subjects **** after attending 
a certain percentage of lectures arranged for imparting 
instruction during this apprentice course.” 1 

It will be observed that those who have advocated a 
three year course of legal studies at the Universities seem T*o years 
to proceed on the basis that legal education for the 
University degree will be imparted in part-time insti- ExchujMj. 
tutions, as generally done at present, and that the courses ofpro- 
at the Universities will include also the procedural and cedural 
other cognate laws. However, as will appear later, what f^** 8 
we envisage is a system of legal educatiop in which [j™ vcrsit y 
instruction for a law degree will be imparted only in pro- course, 
perly equipped and full-time law colleges. Further, what 
we contemplate is that teaching at the Universities should 
not include procedural, taxation, and local laws and other 
cognate subjects which may, with advantage, be left to be 
taught later to those who intend to take a professional 
career, in a course where teaching will be imparted by pro¬ 
fessional men. We are of the view that, on the basis of 
the recommendations which we propose to make, a two 
year course at the University would be adequate to give 
the students a sufficient and sound knowledge of the 
theory and principles of law. We have reached this con¬ 
clusion because the full-time institutions will be able to 
give instruction to the students for a larger number of 
periods so as to cover mere closely the different aspects of 
the subjects taught by them and at the same time the 
training imparted at these institutions will be more 
intensive than that now in vogue. Further, the vocational 
and procedural subjects being removed from the University 
courses, the scope of the subjects to be taught will be 
more wide. 

23. We have indicated our view that the teaching of Universities 
law at the University should be confined to a scientific and to teach 
academic study of the theory and orinciples of law, the 
more practical aspects being left to be dealt with later in 
the instruction to be imparted by the professional bodies. In principles. 


•Report, p. J3, para. 60. 
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this connection, we may refer to the observations of 
Mr. A. E. W. Hazel: 

•‘The function of University law teachers is in the 
main to teach fully those subjects which, while valu¬ 
able to the properly equipped lawyer are not definitely 
practical, and the main principles only of those sub¬ 
jects which are definitely practical. The detailed study 
of procedure, of the law of evidence, of conveyancing, 
and of specialized topics such as negotiable instru¬ 
ments or bankruptcy is not well suited to a University 
course.” 1 

24. When the fundamental principles of substantive law 
have been fully grasped, the student will more easily 
appreciate the procedural and practical aspects which are 
but the application of the general and fundamental princi¬ 
ples. Moreover, the procedural and practical aspects of 
law would have more importance to the students aspiring 
for a professional career. 

25. Though a certain body of. evidence was brought 
before us in regard to the actual subjects, which should 
form the subject to instruction in the University courses 
and the order in which they should be taught, we feel that 
it would be outside the scope of our inquiry to enter into 
a detailed examination of this subject. We shall content 
ourselves with making a few general observations. 

26. One of the subjects, the utility of which in 1 the 

University courses was much debated upon was, Roman 
Law. The subject is, at present, included in the legal 
curricula of most of the Universities in India either as a 
compulsory or as an optional subject. It appears that this 
subject is taught at the Universities in a large number of 
the European countries. The Radhakrishnan Commission 
has expressed the view that “Roman Law, basic to practi¬ 
cally all modem systems and the most complete and syste¬ 
matic body of law ever developed, should have a place.” 2 
However, it appears that Roman Law is not taught in the 
Universities of the North American Continent. Even in 
the London University it is only an optional subject. 
There is also a very strong current of opinion both in this 
country and abroad favouring the exclusion of Roman Law 
as a subject from law courses. Professor W. I. Jennings 
of the London University and Mr. H. F. Jolowicz of the 
University of Oxford have expressed themselves in favour 
of omitting Roman Law from the syllabus of legal studies, 
Jolowicz remarks: ' 

“The ultimate difficulty is that we all feel that for 
us Roman Law is part of the theoretical side of legal 
instruction, and yet, as our own law is not based on 
Roman principles, we cannot make the teaching of it 


l “Law Teaching and Law Practice”, 47 Law Quarterly Review, p. 511. 
*Report of the University Education Commission, p. 261. 
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part of an introductory course on law in general,, as it is 
to a certain extent on the continent where the student, 
while learning Roman Law, is at the same time 
learning the elementary principles of his own law.” 1 

The reasoning of Mr. Jolowicz is, perhaps, applicable in 
a greater degree to us in India as the principles of law 
taught to our students are based less on Roman principles 
than on the English Common Law. 

An Indian student’s ignorance of Latin which is com¬ 
monly known to the English or the Continental student, is 
anotner factor which makes the study of Roman Law inept 
at the Indian Universities. The Indian University Com¬ 
mission of 1902 referred to this factor as a reason for not 
recommending Roman Law as a subject of study at the 
Universities. On the whole, we agree with the view that 
Roman Law should not be taught as a compulsory subject 
but that, as recommended by the Bombay Legal Education 
Committee, it may be studied only in comparison with 
modern law so that the teacher, while dealing with any 
principles of modern law, may also refer to the relevant 
principles of Roman Law having a bearing on the subject. 

In the words of the late Sir Percey Winfield, the teaching 
of Roman Law “might be humanised more so as to show 
the connection. between Roman Law and existing 
systems.” 2 

27. The stage at which the subject of jurisprudence Jurispn: 
should be taught at the Universities has also been a matter dence h 
of some controversy. The recent trend has been to teach secon ~ ' 
it at a later stage so that the students who are imparted 
instruction in it may have some general idea as to laws and 
legal principles. Such a knowledge would be necessary 

to enable them to grasp the principles of jurisprudence. 

This accords with the view expressed by Maitland 8 and 
our own inclination is in the same direction. 

28. We have recommended a two year course in law at Law 
the Universities on the basis that instruction in law will be j. c sp 
given at full-time institutions. We have already referred to 

the very haphazard and cursory methods of teaching which dons, 
now prevail—methods which would be unthinkable for the 
efficient teaching of any subject and which are wholly un¬ 
suitable to the teaching of an intricate and complex subject 
like law. If, therefore, the teaching of law is to have any 
purpose, whether it be the imparting of a cultural and 


journal of the Society of Public Teachers of Law (1926) “The Tea¬ 
ching of Roman Law ”—p. 22 ; cited in the Rajasthan Legal Education 
Committee Report, p. 51. 

♦Journal of the Society of Public Teachers of Law (1930) ‘Reforms 
in the Teaching of Law’ page 34'cired in the Bomhav Legal Education Com¬ 
mittee Report, p. 44. 

♦Collected Papers Vol. Ill, pp. 427 to 429. 
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liberal education or of instruction preparatory to under¬ 
taking a course of research or the training of young men in 
the profession of law, such teaching must be imparted 
only at full-time institutions and by thorough and modem 
methods. One has only to look at the institutions which 
teach law in countries like the United States, England and 
the Continent to realize how grievously backward we are in 
the matter of adequate and efficient institutions for legal 
teaching. As stated above, law is a social science closely 
related to other social sciences and, if the country is to 
hold its own and develop so as to fall into line with 
advanced nations, it is indispensable that our institutions 
and methods of legal teaching should be. of the same nature 
as are to be found in the advanced nations of the West. 

29. The question of the financial implications involved 
must naturally arise. It may be asked how resources are 
to be made available for establishing full-time institutions 
which will afford instruction to the larger number of law 
students in the various colleges spread over the country. 
Financial We shall deal later with the question of the number of 
implications, students se.eking admission to the Law Colleges and the 
further question whether it is possible to limit or to divide 
them into categories and admit to the colleges only those 
who wish to study law seriously. What, however needs to 
be basically recognized is that teaching and development 
in law are as much a vital concern of the' nation as its 
development in other educational, cultural and industrial 
fields. Large sums have been set apart—and rightly set 
apart—for the building of the Nation in various directions 
by our Five-Year Plans. There is no reason why adequate— 
even ample funds—should not be made available for placing 
the imparting of legal instruction on a sound and modem 
footing. 

Pointing out that legal education in the United States 
was being “starved financially” Dean Griswold of the 
Harvard University Law School stated in 1951 1 :— 

“The School with which I am associated is perhaps 
as well financed as any law school in the country. Yet 
the Law School’s portion of the total endowment of 
Harvard University is about 3 percent. And at the 
present time the Harvard Medical School spends seven 
times as much per student each year as the Harvard 
Law School”. 

30. We have not been able to obtain figures as to the 
relative expenditure on legal education and other educa¬ 
tion in our country. But the evidence before us shows that 
the authorities running a number of the law colleges make 
a profit out of these institutions. Clearly, therefore, the 
State and other authorities are not discharging their duty in 
a proper measure to legal education. It is, we consider, 

t *“ Educating Lawyers for a changing world ” American Bar Association 
J oumal, November, 1951, p. 805 at 808. 
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"imperative ' in the interests of the nation that adequate 
■finance should be made available for the establishment of 
these full-time institutions. 

31. It has been and is the practice at most of the Full-time 
Universities to leave the teaching of law in the hands of “^sary. 
junior practising lawyers who seek appointment as 
lecturers with a view to supplement their income at the 

Bar during the initial waiting period. It may be that 
practising lawyers may be useful and even essential as 
teachers at the stage of teaching the practical side of the 
law as part of a professional training. But it is obvious that 
for the teaching of law in its scientific, cultural and edu¬ 
cational aspects we need full-time teachers, and, as far as 
possible, men of outstanding distinction in law and legal 
research. We already have in some of our law colleges 
very capable men who are devoting all their time to the 
task of teaching law and at the same time conducting legal 
research. We had the advantage of being assisted by some 
of those able teachers and scholars who gave evidence 
before us. Though, in the initial stages, we might find it 
difficult to staff all our full-time institutions with adtequate- 
ly equipped personnel, there is no reason why we should 
not have, in course of time, distinguished jurists and 
scholars like Lauterpacht, Jennings, or Griswold directing 
legal teaching in our Universities. 

32. We might make a few observations on the methods Methods of 
of teaching in our law colleges. As in any other branch of Iea;hin *- 
learning, the accepted methods are delivery of lectures, the 
holding of group discussions, seminars and tutorials and in 
addition the case method, moot courts and mock trials are 

also recognized as valuable additional aids to law students 
aspiring for a professional career. The relative merits and 
advantages of these methods have been discussed in the 
Reports of the Bombay and Rajasthan Legal Education 
■Committees and there is little that we can add to the 
recommendations made by them, 

33. The best and the most accepted method of teaching Lectures 
is by the delivery of formal lectures. The opinions of dominated 
Professors Winfield, Holdsworth and Hazeltine cited in b y . exam in»- 
the two Reports are wholly in favour of the retention of tlt>ns ‘ 

this system under which the teacher stresses what, in his 
view, are the important aspects of a subject and calls the 
attention of the student to the latest developments in legis¬ 
lation and case law. Frequently, however, the method of 
delivery of lectures degenerates into a system of mere 
dictation of notes having reference to the probable ques¬ 
tions in the examination. In the wo^ds of the Indian 
University Commission, 1902:—“the greatest evil from 
which the-system of University education in India suffers 
is that teaching is subordinated to Examination and not 
Examination to teaching”. This evil is not peculiar to us. 

It has been found to exist in various foreign Universities. 
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The average law student merely crams the notes, the cheap, 
guides and question and answer pamphlets prepared by 
anonymous or pseudonymous writers of dubious qualifica¬ 
tions. Standard books by reputed authors are an unwanted 
luxury to the student. 

The lecture method is, no doubt, very useful in the 
hands of the right type of teacher who can; by the force of. 
the originality of his discourse of exposition, stimulate the 
students to think for themselves and to follow up the 
lectures by working on their own initiative. In order,, 
however, that the student may derive the largest measure 
of benefit from the lectures, many experts recommend 
that the lecturer should give to the students, in advance- 
a synopsis of his lecture so that the student may, in taking, 
his own notes of the lecture, not miss any of the finer 
points made by the lecturer and may, without losing the 
thread of the discussion, later systematise his own reading 
with the help of the synopsis. At the same time, care has. 
to be taken not to make the synopsis too exhaustive as such 
a synopsis would make it unnecessary for the student to» 
take his own notes. The synopsis should contain only the 
essential parts of the lecture and the preparatory reading- 
required for each lecture. 

34. The lecture method can be supplemented by semi¬ 
nars or group discussions amongst a small group of students, 
and teachers on some particular topic which is selected 
before-hand and on which the students are expected to- 
have done some reading. The manner in which such a. 
discussion ought to be conducted has been thus described 
by the Bombay Legal Education Committee: — 

“The student is expected to have read about the 
subject and to have thought over it as deeply as he is- 
capable of thinking. In the discussion of such a topic 
the teacher and the taught take part and this necessari¬ 
ly leads to a lively discussion and personal contact. The- 
teacher is in a position, thus, to try to find the ways of 
thought of each individual and find out where he goes 
off the rails and put him back on his own rails. A good- 
teacher knows that he must listen as well as talk, other¬ 
wise he is no good. The student must attend these dis¬ 
cussion groups and make it a point to prepare for them 
by attempting to work out the problems for himself 
before the class. The value of the class is lost if the 
student sits back and lets the teacher or the other 
members of the class do the problems for him. It is 
necessary that the student should speak.” 1 

The success of this method will depend on various; 
factors, not the least important of them being the size of 
the class, the number of teachers in relation to the number- 
of students, the time available to the students and teachers,. 


1 Report of the Bombay Legal Education Committee, p. 57. 



the number of lectures and the number of subjects to be 
taught. If such group discussions are to be held in each 
subject amongst a group of twenty to twenty-five students 
as recommended by the Bombay Legal Education Com¬ 
mittee, it would be difficult to find the time to use this 
method with the large number of students in each class that 
are to be found in the existing law colleges. The utility of 
this method cannot, however, be in doubt and, wherever 
possible, it should be adopted as a supplement to the formal 
delivery of lectures. 

35. The tutorial method is even more difficult to arrange Tutorial 
with the large classes that we have in our existing-colleges. method - 
Under this method, a small batch of five or six students is obstacle*, 
placed in charge of a single teacher who coaches them to intro- 
individually and the students are asked to write a given duction. 
number of essays on different subjects. This method is 
commonly adopted in the English Universities and its merit 

lies in the individual attention which each student gets at 
the hands of the teacher. This system which would require 
one qualified tutor for every five or six students would be a 
great strain on the financial capacity of our law colleges. 

A feature of this system, namely, the writing of a given 
number of essays on certain subjects was, it appears from 
the evidence before us, tried at the Delhi University, 
students being required to submit a certain number of essays 
before they could take their examinations. It is not sur¬ 
prising it failed, divorced from the other necessary elements 
of the system and worked with a staff inadequate to the 
number of students. It is clear that this system cannot yield 
any useful results unless a proper ratio is maintained 
between the students and the number of teachers capable of 
stimulating a student’s interest. The method could hardly 
receive a favourable response from classes largely composed 
of students who are employees giving the best of their time 
during the day to their legitimate work. 

36. Moot courts and mock trials have occasionally been Moot 
held in certain institutions with a view to train the future l r ourt3 . : 
lawyer. Such courts and trials are, in our view, intended vXe 
to give the student a practical training for his professional 
career and an idea of the atmosphere of a law court. These 
methods are, therefore, more appropriate for adoption in 

the third year’s professional course rather than during the 
academic training in law at the Universities. 

37. A method which has been adopted more or less Case 
universally in the American Law Schools is the case method method, 
originally introduced by Professor Langdell at the Harvard 
School of Law in 1871. In this system, a student is required 

to study the judgments of certain important cases delivered 
by the superior courts on a particular point. Such a study 
has the advantage of the student understanding the abstract 
principles of law against a background of actual facts. It 
further helps the student to apply the theories and 
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principles which he has learnt to a given set of facts. It 
has the advantage of making the study of principles more 
interesting. The student also benefits from a study of the 
manner in which eminent judges have applied the principles 
to a given set of facts and have occasionally deduced some 
new principles from well accepted ones. After the cases 
have been studied, there is a discussion between the students 
and the teacher on the cases so studied and the principles 
laid down in them. Thus, there is an active interaction 
between the minds of the teacher and the taught in relation 
to the principles discussed in the cases. It is claimed that 
the case method of teaching tends to develop among the 
students the power of analysis and a sense of values and 
discrimination essential to the practical application of the 
law. The method is, it appears, being gradually adopted 
in the English Universities. 

The application of this method in our colleges is also 
fraught with difficulties. Its successful application oostu- 
lates students who are able to devote ample time to 
their studies and their division into .small groups who can 
meet and discuss their studies with competent teachers. 
There may also be other difficulties in the application of 
this method, such as, the want of the necessary case books, 
which are printed volumes containing a collection of leading 
cases on a particular subject, and the inapplicability of the 
method to the teaching of certain subjects. Notwithstanding 
these difficulties, we would recommend the adoption of this 
method in so far as it may be feasible and the difficulties in 
its application can be overcome. 

38. We have discussed above the nature of the institu¬ 
tions for imparting legal education, the need for an adequate 
and efficient teaching staff for them and the methods which 
may be adopted in imparting instruction. The training and 
the teaching imparted to the students will necessarily aim 
at enabling them to pass their examinations for the law 
degree. The nature of the examinations and the manner in 
which they are conducted must, therefore, largely and 
inevitably influence the teaching imparted to the students 
at these institutions. However well conducted and well 
staffed these institutions and whatever the methods of 
teaching adopted, if the examinations for the degree are 
conducted as at present, the efficiency of the teaching is 
bound to be completely undermined. As already stated, 
the examinations have to be designed to assist and subserve 
the purpose of a proper and scientific training. The exami¬ 
nation papers have to be drawn so as to encourage 
and award recognition not to the student who memorizes a 
certain amount of information but the student who has 
devoted some thought to the subject and shows a capacity 
to apply legal principles to given facts. Unless, therefore, 
there is a radical change in the method of conducting 
examinations, the other measures taken to put legal educa¬ 
tion on a sound footing are bound to fail. 
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39. The evidence before us revealed the completely un- Law ex- 
satisfactory nature of the examinations which, to use the 
words of a teacher of experience at one of the Universities, memory . 
are “conducted on more or less stereotyped lines or 
mechanical basis”. That inevitably leads, as pointed out by Pr0 R cr d 
the Rajasthan Legal Education Committee, to a resort by a“d t*ru 
the students not to the text books prescribed which lay necessary, 
down and discuss principles but to short notes and sum¬ 
maries and catechisms on various subjects. “Majority of 
students do not purchase text books that are prescribed 

or recommended by the University. They purchase cheap 
popular series notes and University examination paper% and 
their answers. It shows that either the students cannot 
afford to purchase prescribed or recommended books or they 
consider purchasing of such books and (sic) mere waste of 
money when they can get the degree without the books. 

This has become a chronic habit. For the subject of contract 
‘Anson’s Law of Contract’ is recommended by the University 
for study. Not a single student purchased the book”. 1 
It is not for us to go into and prescribe adequate methods 
-of testing intelligence in examinations and encouraging 
thought and application of principles to facts. There is ho 
reason why work done by the students at the Universities 
during their course of studies in the shape of essays and 
studies written by them should not be valued and consider-' 
ed in judging their fitness for the award of the degree. It is, 
perhaps, trite to point out that the obvious method of testing 
intelligence in a student is not to ask him to summarize 
the law on a certain subject but to set to him decided or 
hypothetical cases which would lead him to exercise his 
mind and discuss the principles of law applicable to the 
given facts. It would be an advantage to permit him to do 
so with the assistance of statutes and other law books which 
may be made available to him at the examination.. 

40. A graver condition of affairs at some of the Universi- Nepotism in 
ties in regard to the conduct of examinations was ™ mina “ 
also revealed to us in the course of the evidence—the non8 ' 

‘existence of nepotism and a total lack o,f standards in the 
examiners. We were told by an eminent judge ■who was 
at one time connected with a law school, of an instance 
where an examiner at a university had given as many as 
seventy examinees first class marks, namely, sixty-seven 
per cent, and more of the total marks. The matter 
was looked into and the papers were again valued by a judge 
who reported that, in his opinion, only one out of the 
seventy examinees should have.been given a first class. This 
judge stated that “there is a lot of corruption even in the 
University in the matter of marking of answer books”. 

Evidence of a similar nature was given before us also by 
some principals and professors of law colleges. It does not 
need to be emphasized that examinations conducted in this 
manner must result in the complete destruction of the whole 
fabric of legal education. It is not for us to suggest 


‘Report 1955, P- 69 - 
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measures to remedy this deplorable state of affairs in cer¬ 
tain Universities. 

41. The evidence shows that there has been in several 
places, a large influx of students into the law colleges and. 
that in some - places admission has to be refused. The scheme 
envisaged by us of adequately staffed full-time institutions. 
where modern methods of teaching would be used will 
necessarily result in the refusal of admission to a consider¬ 
able number of students who now seek to enter these 
colleges. Those in employment and-those prosecuting other 
studies at the University or elsewhere will naturally be 
ineligible for admission to these full-time institutions. 

42. It should,, in our view, be possible for the Universi¬ 
ties to meet the demands of those who, while not 
wishing to enter the profession, seek part-time instruction 
in law, in order to better their prospects in their employ¬ 
ment or for other purposes. Persons with a knowledge of 
law are preferred in many public and private employments 
and we feel that it is right that the Universities should 
devise methods for supplying these needs. This can be 
done by the Universities instituting diploma courses for 
which part-time instruction may be given in the mornings 
or evenings. These may be followed by a suitable examina¬ 
tion, success in which would entitle the examinee to a 
diploma in law. 

43. In spite of the institution of such part-time courses 
for this class of students, the students seeking admission to 
the full-time institutions may exceed the number which 
these institutions can admit if they are to be run in the 
efficient manner we have envisaged. It is obvious that the 
number of admissions will have to be limited by reference 
to various considerations such as the accommodation avail¬ 
able for, housing the classes, the numbers of the teaching 
staff and the nature of the library and other facilities avail¬ 
able to each institution. The admission of a number 
larger than what an institution can efficiently teach will 
result in the deterioration in the quality of the instruction 
imparted in it. If the numbers seeking admission exceed 
the accommodation available in these institutions, we would 
unhesitatingly recommend the institution of a system of 
selecting the entrants by subjecting them to a test as in 
the engineering and medical colleges. The excess of 
students seeking admission over the accommodation avail¬ 
able in our education institutions is a general problem 
facing the authorities in all the branches of education and 
is inseparably linked up with the larger question of finding 
avenues of employment for our young men. Attempts to 
solve this problem are being made by the Planning Com¬ 
mission and other Governmental bodies. 

44. Closely allied to the subject of University legal 
education is that of research in law. We have made a 
reference to this subject earlier. “The challenge which I 
think is being put to the law schools by our times is that, 
in addition to being effective teaching agencies, they should' 
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become, on a scale far greater than has heretofore been 
the case, centres for the carrying on of research into the 
law and its development and its application to the solution 
of current problems encountered in the adjustment of 
human relations”. 1 The law schools have been compared, 
to scientific, technical and medical schools. In the technical. 
schools, many of the personnel engage themselves in re¬ 
search activities side by side with teaching activities. The 
research so conducted contributes to the efficiency of 
teaching. The students themselves “can often engage 
directly in the research activities, especially the more ad¬ 
vanced students, and can derive great educational benefits 
from such work”. 2 It has been asked that if a medical 
school or a-physics department cannot be considered effi¬ 
cient unless it carries on research activities, why should it 
be different with a law school? “Can it be said that the 
problem of the adjustment of human relations, with which 
the law deals, are any less important or any less difficult 
than those which are dealt with in the natural sciences?”* 

45. The task of promoting research and combining it Need in 
with teaching which has been advocated in the United India - 
“States as being within the legitimate sphere of the law- 
schools falls- in our country, probably more appropriately, 
within the scope of the activities of the Universities. Our 
needs in this respect are greater than those of the United 
States or of England where research' projects and pro¬ 
grammes in law are already being carried on by a number 
of institutions and have resulted in valuable and learned 
publications on different legal subjects. 

The remedy lies in our Universities establishing institu¬ 
tions where legal research can be carried on. Such institu¬ 
tions have been established by some of the Universities for 
research on scientific and economic subjects and the es¬ 
tablishment of similar institutions for legal research is 
essential. At the moment, hardly any research in law is 
being carried on at any of the Universities. Most of the 
Universities are merely holding examinations conferring 
higher degrees in law like the LL.M., or the M.L. Legal 
research, like research in other subjects, can be individual 
and collective and has to be directed by distinguished 
scholars in law in adequately equipped institutions. No 
doubt, the institution of some lectureships like the Tagore 
Law Lectures has resulted in stimulating legal thought and 
has resulted in the publication of notable treatises on cer¬ 
tain legal subjects. But far more needs to be done in the 
direction of establishing centres at which legal research can 
be carried out and of instituting fellowships and granting 
scholarships which can be taken advantage of by persons 
■pager to undertake research in law. In the matter of higher 

*“ Educating lawyers for a changing world Erwin N. Grisweld 
•American Bar Association Journal, Nov. 1951, p. 805 at 806. 

8 Ibid at 806. 

‘Ibid at 806. 
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studies in law in the Universities, the emphasis" again has. 
unfortunately been in the direction of examinations rather 
than towards the stimulation of original thought, and the 
training of students in the writing of theses on legal sub¬ 
jects which, if they possess the necessal'y merit, would 
entitle them to a degree. 
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46. We are conscious that these research centres which 
we advocate must involve substantial financial obligations. 
We are also conscious that all our resources are being 
collected and put to the utmost strain in order that our 
nation-building activities may proceed in the true order of 
priority. Nevertheless, we are of the view that law as a 
subject of study and research is, in the interest of the 
nation, entitled to a reasonable share in the large outlays 
that are being made for its progress. 

47. We have already recommended the division of legal 
training into two years’ training in the principles and theory 
of the law to be imparted in full-time institutions and a 
year’s practical training to be imparted under the direction 
of a body of professional men. At the end of the University 
training of two years, the law graduate will have to decide 
whether he wishes to embark on an academic career 
through research jn law or a professional career through 
a practical training in law. As has been said by the Bombay 
Legal Education Committee “there cannot be water-tight 
compartments in the study of law and that the scientific 
study of law cannot be completely divorced from the pro¬ 
fessional, and that the work which the two bodies will be 
doing will be more or less complementary.” 1 

The inter-relation of the two kinds of training—academic 
and professional—was explained and emphasized by the 
Legal Education Committee in England presided -over by 
Lord Atkin—“It is inevitable that instruction in law, 
whether given for University course or for professional 
qualification, must, to some extent, be the same; just as 
the test by examination of proficiency in law will be to 
some extent the same. Your committee fully accept the 
principle that it is for the professional bodies alone to decide 
what degree of professional knowledge shall qualify for 
admission to the profession and to determine the tests by 
which that proficiency shall be ascertained. It is inherent 
in the differentiation of function of- University and pro¬ 
fessional body that the teaching and examination in such a 
subject as law should to some extent differ. The profes¬ 
sional body will necessarily emphasise the practical side 
of the teaching and test proficiency from that point of view. 
The application of principles to concrete cases, the multitudi¬ 
nous provisions of statute law must form a con, 
siderable part of the body of knowledge required from a 
student before he is “let loose” upon a world of laymen. 
The University is more concerned with the teaching of 


1 Report, p. 38, para. 75, 
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law as part of the universities as of knowledge; it will' 
necessarily emphasise principles and, as far as it can, will 
develop the scientific side of its subject. Nevertheless it 
would be a mistake to exaggerate the distinction between, 
academic and professional teaching of law.” 1 

A practical training is as essential to the making of a. 
professional lawyer as a thorough academic training. The 
matter has been picturesquely put in the following words, 
by a writer: “All the theory in the world ill equips the- 
lawyer who has all the legal lore at his fingertips, but 
doesn’t know how to draw a summons, a will, a deed or a 
bill of sale. Law schools furnish their graduates with new, 
shiny, potent tools. Unfortunately, the average graduate 
has as little knowledge of how to use them as a two year 
old child has of how to- use a blow torch.” 2 The position 
of a law graduate freshly emerging from a law school has 
been forcibly but justly described as follows:’ 

“The graduate has studied real property but 
probably has never examined abstract of title—He 
passed contracts, but he has never written one—He may 
have led his class in wills, yet he has never prepared 
one”. 

Perhaps, Chief Justice Vanderbilt had graduates of this 
kind in mind when he observed that law schools .should be 
concerned not only with the principles of law “but with the 
know-how of putting the principles to work. The law 
schools of the country cannot continue to lag behind the 
engineering and scientific schools with their laboratory work 
or the medical-colleges with their clinics. It is not right 
that young lawyers should learn the skills required in the 
profession at the expense 6f their clients.” 4 

48. We have to consider the natur# of the bodies to which Practical: 
the task of imparting this practical instruction and holding 
the necessary tests at the end of it should be entrusted, fessional. 
The legal profession is vitally interested in this task because bodies, 
it will be the examination at the end of this practical train¬ 
ing which will regulate the entrance to the profession. A 
body consisting of professional men would be the most 
competent to lay down from time to time the essential 
requirements of this practical training and the nature of 
the test that should follow it. 

In England, the practical training is imparted and the 
professional examination regulated by a body called the 


‘Report, p. 6 cited in the Report of the Bombay Legal Education 
Committee pp. 38 and 39. 

‘“Inadequate law school training ”, American Bar Association Journal, 
March 1951, p. 203 at p. 204. 

•Performance courses in the study of law, American Bar Association 
Journal, January ig$o, p. 17. 

•Cited by the American Bar Association Journal, Nov. 1952, in the 
article captioned “ Is legal education doing its job ”, p. 907 at p. 908. 
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Council of Legal Education which consists exclusively of 
representatives of the Inns of Court which in turn are bodies 
of professional men. As already noticed, in America, 
practical training is in some of the States given at the law 
schools at the same time as academic training. However, 
in a number of States, the profession has a voice in the 
regulation of training for admission to the Bar inasmuch as 
only persons trained at schools of law approved by the 
American Bar Association are admitted to the Bar. The 
Bar Association lays down certain minimum standards to be 
attained by the law schools for recognition by the associa¬ 
tion which ipaintains and publishes a list of approved and 
unapproved law schools. Before according its approval to 
an institution, the association inspects the schools. 

49. Since the constitution of the Bar Councils under the 
Bar Councils Act of 1926, Bar Councils in several States 
have been holding examinations in procedural matters 
which are a condition for admission to the Bar in exercise 
of the powers conferred on them by rules framed under 
section 9 of the Act. In some of the States like Madras, in 
addition to holding examinations in procedural and other 
matters, the Bar Council has instituted courses of lectures 
which the entrants to the examination are bound to attend. 
A certain course of apprenticeship has also been made a 
condition precedent, except in some special cases, to being 
allowed to appear at the Bar Council examination in Madras. 


50. The question of imparting a practical training before 
admission to the Bar was considered by the All-India Bar 
Committee and they expressed the view that the State 
Bar Councils should arrange for lectures for the practical 
training which they call “the apprentice course’’ and for 
holding an examinsftion at the end of that course 1 . 
Having regard to the facts and considerations mentioned 
above, we are of the view that the task of imparting this 
practical instruction and holding an examination at the end 
of it should be entrusted to our Bar Councils which are 
statutorily recognised bodies consisting mostly of profes¬ 
sional men. 

51. As far back as 1936, Dr. B. R. Ambedkar-suggested 
the establishment of a Council of Legal Education to super¬ 
vise legal education and to conduct examinations in law 8 . 
The need for such a Council has since been given expression 
to by a number of bodies and eminent persons. The 
Bombay Legal Education Committee proposed that such a 
Council should be established. One of the reasons which 
induced the Committee to propose the establishment of 
such a Council was the “feeling in the country that legal 
education ought to be standardised in all the Provinces with 

‘Report, p. 23, para. 60. 

-Law College Magazine (Bombay) : 1936 p. ij. 
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the ultimate objeet of creating unified Bar.” 1 The func¬ 
tions of the Council which they envisaged were: 

“(1) To advise the Universities in the matter of 
law courses and text books. 

( 2 ) To bring about a co-ordination into the work 
of instruction and examinations carried on by different 
professional bodies and the Universities so that over¬ 
lapping may be prevented. 

(3) To hold Diploma Examinations and confer 
Diplomas in Law, and 

(4) Generally to supervise legal education in the 
Province so that a uniformity of standard may be 
maintained.” 2 

They made it clear, however, that it was not their desire 
to take away the autonomy of the Universities in the matter 
of legal education. The Council of Legal Education was 
merely to prescribe the minimum legal education required 
for admission to the Bar. The Universities were at liberty 
to add to these minimum requirements. The Council of 
Legal Education was to function at the Provincial level 
and was to be presided over by the Chief Justice of the 
Province and was to have as its members, judges, the 
Advocate-General, the Government Pleader, the President 
of the Incorporated Law Society, representatives of the 
University and nominated representatives of the Bar, the 
law teachers and the Bar Council. 

A similar recommendation for the establishment of a views in 
Council of Legal Education was made by the Rajasthan favour. 
Legal Education Committee. 3 

52 . If we are not to interfere with the autonomy of the Establish 
Universities in the matter of legal education and if the ment 
professional training and the examination for admission to ^“ eces ~ 
the Bar are to be under the control of the Bar Council, 
the question arises whether it is necessary to bring into 
existence a new supervisory body of the nature recom¬ 
mended by these Committees. The main object which 
appears to have induced the acceptance of this suggestion 
by these Committees, seems to have been the bringing 
about of a uniform standard of legal education for admis¬ 
sion to the Bar with a view to the formation of a unified 
Indian Bar. It appears to us unnecessary to establish a 
new body of this character for achieving this purpose. 

Indeed, it is a matter of doubt whether the establishment 
of such separate Councils of Legal Education for each State 
would at all achieve this purpose. 


‘Report, p. 47, para. 74. 
> ‘Report, p. 48, para. 94. 

‘Report, pp. 74 to 77. 
123 M. of Law— 35 . 
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53. One of the main subjects to which the All-India 
Bar Committee of 1953 gave its attention was the formation 
of a unified Indian Bar. The Committee had made detailed 
and practical recommendations which envisaged a common 
roll of advocates for the whole country with liberty to 
practise in all courts in the country. It considered the 
qualifications for admission to the common roll of advocates 
and recognised the need for co-ordination between the pro¬ 
fessional bodies which would impart practical instruction 
in law, hold examinations in it and thus regulate admission 
to the Bar and the Universities which would deal with the 
academic side of legal education. For achieving this end, 
it suggested that the All-India Bar Council which was to 
consist of representatives of the various State Bar Councils 
should have a Legal Education Committee of twelve per¬ 
sons. The Committee was to consist of two judges, five 
persons to be elected by the All-India Bar Council and five 
other persons from the Universities co-opted by these seven 
members 1 . 

We understand that legislation on the lines suggested 
by the All-India Bar Committee is on the anvil. It appears 
to us that the object of achieving a uniform standard of 
legal education for admission to the Bar will be equally, if 
not better, served by this recommendation of the All-India 
Bar Committee. The unnecessary multiplication of statu¬ 
tory and other bodies is a feature common in our country 
and needs to be avoided. 

54. We have already seen how in England professional 
legal education and the admission to the profession are 
controlled by a body consisting exclusively of professional 
men. There is no reason why a similar control and regula¬ 
tion should not be vested in the profession in India. Co¬ 
ordination between the bodies regulating professional 
training and the Universities with a view to ensuring 
minimum standards can be achieved in the manner indi¬ 
cated above. In our view, the Legal Education Committee 
of the All-India Bar Council may be empowered to keep 
itself in touch with the standards of legal education 
imparted at the various Universities by visits and inspec¬ 
tion as in the case of the medical and dental professions or 
as is done by the American Bar Association in the case of 
the American Law Schools. If the Council or its Committee 
is of the view that the standards prescribed by a particular 
University in legal education are not adequate or that 
institutions established by it or affiliated to it for imparting 
legal education are not well equipped or properly run, it 
may decide to refuse admission of the graduates of that 
University to the professional examination till the Univer¬ 
sity has taken steps to reach the minimum standards. 

55. It is necessary to add a few words on the subjects 
of study and the manner of instruction in the professional 


l Report, pp. 22 and 40, paragraphs 59 and 92. 
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course which the law graduate, will have to take for admis¬ 
sion to the Bar. The procedural laws, the laws of evidence 
and limitation, company law, insolvency law, the court 
Fees and Suits Valuation Acts and certain import&nt local 
laws must obviously form part of the syllabus. It is further 
essential that law graduates should be made to appreciate 
either by lectures or through text books thd responsibilities 
and ethics of the profession for which they are qualifying 
themselves. The absence of such instruction is, in a con¬ 
siderable measure, responsible for many entrants to the 
profession looking upon it as a mere trade and not as a 
profession with traditions and a code of conduct of its own. 

The element, however, of the largest single importance in 
the practical course is a knowledge of the art of drafting 
and conveyancing and of the practical working of the law 
courts. 

56. The task of imparting instruction in the procedural .. 
and other laws can be discharged by the Bar Councils by ai ^ examin- 
institution of a course of morning or evening lectures given ation by Bar 
at some suitable college or institution. The lecturers will Councils, 
have to be selected, no doubt, from legal practitioners. But 

care will have to be taken to select persons who would be 
able to devote time and attention not only to the prepara¬ 
tion of their lectures but to the questions and difficulties 
which may be put to them by the pupils. We understand 
that some of the Bar Councils have already taken steps to 
impart instruction by institution of a series of lectures in 
the manner indicated above. Attendance at a specified 
number of these lectures will have to be made compulsory. 

57. The greater difficulty lies in arranging simultaneously p ract i C al 
with the lectures a suitable course of practical training for training, 
the students. Two methods have been suggested. The Reading 
first is apprenticeship with a lawyer approved by the Bar a^dsuTer^* 
Council.' The second method is the requirement of attend- dance in 
ance for a certain number of days in the High Court and courts, 
other principal courts. We are of the view that, for obtain¬ 
ing the requisite practical knowledge, a combination of 

both these methods is necessary. We are conscious that 
the apprentice system has not worked satisfactorily in 
many places and that very frequently the senior lawyers 
(to whom the pupil is apprenticed) takes very little interest 
in the apprentice. Not infrequently the blame also lies on 
the apprentice who is interested merely in taking a certi¬ 
ficate from the senior lawyer at the end of his apprentice¬ 
ship. 

58. Whatever the difficulties in working this system, we Nature of 
feel that the young apprentice can learn the work of draft- the app- 
ing pleadings and documents and have an idea of profes- rentice 
sional work generally, only by attendance in an experienced course ' 
lawyer’s chamber for a certain period of time. A limit will 

have to be assigned to the number of apprentices which 
the senior lawyer can, at a time, take as apprentices; and 
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in order that the cost of reading in a chamber may not be 
prohibitive, the Bar Councils will have to prescribe a maxi¬ 
mum fee to be paid by the pupil to the lawyer. The 
apprentice who will be watching and keeping himself 
informed of the work of his senior will be present to watch 
his senior conducting cases and, if permitted, to assist him. 
In this manner,/ he will gather experience of the working 
of the law courts as well. The apprentice may be required 
to keep a diary of his daily work and attendance in courts 
and this diary may, from time to time, be signed by the 
senior lawyer. At the end of the term of apprenticeship 
there should be a certificate by the seniof lawyer of the 
apprentice having read in his chambers for the prescribed 
period which, in our opinion, should not be less than one 
year. 

59. The lectures organized by the Bar Council will 
naturally have to be held at the headquarters of the Bar 
Council. The pupil may very often belong to the mofussil 
in which case he will have to arrange to be in the principal 
town for the Bar Council lectures. He may, however, be 
apprentice to a senior lawyer on the approved list practis¬ 
ing in the districts. We have been informed that a system 
combining lectures and apprenticeship is being worked in 
Madras by the Bar Council and that it causes no hardship- 
to students from the mofussil. A note giving particulars 
of the working of the system in Madras is annexed at the 
end of the chapter. 

60. The year’s professional course should be followed by 
a stiff test. Where examinations are at present being held 
by the Bar Council, the tendency is to make the test almost 
a nominal one. The pupils pass it with very little prepara¬ 
tion and the percentage of failures is very small. In qur 
view, the examination at the end of the professional train¬ 
ing should be a very strict test. Whereas very stiff tests 
are applied for admission to other professions like engineer¬ 
ing and medicine, it has been customary to regard the legal 
profession as one which needs very little training. Not an 
uncommon notion even among legal practitioners is that 
the lawyer will have plenty of opportunity of practical 
training after he has started practice. We have already 
dealt fully with this aspect of the matter and pointed out 
how these views are erroneous and unfounded. It should 
be the duty of the professional bodies that conduct these 
courses of instruction and examinations to see that the 
young man admitted to the profession is well-equipped and 
fully fit to do justice to the cases of his clients. 

61. Our conclusions on Legal Education may be sum¬ 
marised as follows: — 

(1) The legal education imparted in our country 

so far has been extremely defective and is not calcu¬ 
lated to produce either jurists or competent legal 

practitioners. 
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(2) In recent years, there has been considerable 
■deterioration in the standards of legal education. 

(3) Only graduates should be allowed to take the 
■degree course in law. 

(4) The University course in law should extend 
for a period of . two years and should be confined to the 
teaching of the theory and principles of the law. Pro¬ 
cedural, taxation and other laws of a practical character 
should not be included in the University course. 

(5) Roman Law should not be taught as a com¬ 
pulsory subject in the Universities. 

(6) It would be advisable if jurisprudence is taught 
in the second year after the student has acquired some 
knowledge of law and legal principles. 

(7) Law teaching should be imparted only in full¬ 
time institutions. 

(8) The law colleges should be manned by full¬ 
time teachers. 

(9) Persons who are in employment and who are 
pursuing any other course of study should not be per¬ 
mitted to join the law colleges. 

(10) The principal method of teaching law is and 
must continue to be lectures. 

(11) Every lecturer should prepare a synopsis or 
outline of his lecture and distribute it to the students 
in advance of the lecture. 

(12) Lectures should be supplemented by seminars 
or group discussions. 

(13) An effort should he made to introduce the 
tutorial methods in our law colleges. 

(14) The case method of teaching law is very 
valuable and should be adopted in the case of certain 
subjects. 

(15) The utility of moot courts and mock trials is 
strictly limited and they may more properly find a 
place in the third year professional course. 

(16) The existing standards of law examinations 
are on the whole deplorably low. 

(17) There is evidence to support the suspicion 
that there is nepotism in the conduct of some law 
examinations. 

(18) For the, benefit of persons in employment who 
wish to acquire a knowledge of law, diploma course 
may be conducted but diploma holders should not he 
•eligible to enter the legal profession. 
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(19) Entry to the law colleges should be restricted 
by a system of strict tests so that only deserving candi¬ 
dates are admitted. This restriction of admission is 
necessary so that proper standards of teaching may be 
maintained. 

(20) Law colleges in this country should be 
encouraged to undertake research in law. 

(21) It is necessary that financial assistance should 
be provided by the Government to enable law colleges 
to attain and maintain proper standards and for carry¬ 
ing out legal research. 

(22) A person who has only a degree in law should 
not be permitted to practise the profession. 

(23) A person who after obtaining his degree 
wishes to enter the profession should pursue a profes¬ 
sional course conducted by the Bar Council in proce¬ 
dural and practical subjects. 

(24) It is unnecessary to establish a Council of 
Legal Education as recommended by certain 
Committees. 

(25) The All-India Bar Council should be 
empowered to ascertain whether law colleges maintain 
the requisite minimum standards and should be 
empowered to refuse recognition, for the purpose of 
entry into the profession, of degrees conferred by insti¬ 
tutions which do not conform to the minimum 
standards. 

(26) Professional courses conducted by the Bar 
Council should comprise the procedural laws and other 
subjects mentioned in paragraph 53 as well as a course 
in professional ethics and drafting. 

(27) The Bar Councils should arrange lectures for 
the benefit of apprentices undergoing this professional 
course. 

(28) Attendance by the apprentice of a certain 
minimum number of lectures should be compulsory.. 

(29) Those who wish to enter the legal profession 
should be required to work in the chambers of an 
experienced lawyer and maintain diaries showing the 
work done by them. 

(30) The apprentice course should be of one year’s 
duration. 

(31) The apprentices should be subjected to a very 
stiff practical test. 
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The training of Law Apprentices in the State of Madras* 

Under the Rules of the Madras Bar Council, with certain 
exceptions, no person shall be entitled to be enrolled as an 
advocate of the Madras High Court unless he has studied 
for a period of one year as a pupil in the chambers of an 
advocate of not less than ten years’ standing actually prac¬ 
tising in the High Court or a district court and passed an 
examination conducted by it. For some time, the rules of 
the Bar Council permitted advocates of five years’ standing 
to take pupils but as the changed position did not prove 
satisfactory the rule was again amended restoring the 
original position. 

The rules make no provision for the payment of any 
premium to the master and it is understood that generally 
advocates do not charge any premium from their pupils 
though some years back, a few advocates used to insist on 
its payment. No advocate is permitted without the per¬ 
mission of the Bar Council to take more than two pupils 
to read in his chambers at one and the same time. 

It is required by the rules that a pupil shall reside in 
the town where the office of his master is situate, study the 
cases of his master in his chambers, and attend the court 
where the master generally practises. Where the work of 
his master is of a specialised type, the pupil is permitted 
with the permission of the master to attend the chamber 
of any other advocate for a limited period of time. The 
pupil is required to attend the office of his master regularly 
throughout the period of his training, but is allowed to 
absent himself with the master’s permission for a period of 
thirty days in the year excluding vacations. 

To ensure that the apprentices take their training 
seriously, the Council insists on each apprentice maintain¬ 
ing two diaries—the chamber diary and the court diary. 
The chamber diary is required to contain details of the 
work done by him such as plaints, affidavits and petitions 
etc. drafted, case papers studied and authorities looked up. 
Similarly, the court diary has to give details of the date, 
the number of the case attended, the argument, the result, 
whether the case is that of the master, whether the papers 
were previously studied by the apprentice, the facts of the 
case, questions of law argued and the decisions cited etc. 


»We are indebted to the Chairman and the Secretary of the Madras 
Bar Council for much of the information contained in this Nore. 
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An apprentice has to submit his diaries to his master for 
scrutiny and obtain his signatures therein every thirty 
days. The fact of such submission and signature has also 
to be intimated to the Bar Council by the apprentice in a 
prescribed form icountersigned by the master. A further 
check is provided by the requirement that apprentices in 
the City of Madras have to submit their diaries for the 
scrutiny of the Secretary, Bar Council, once in two or three 
months. Apprentices in mofussil are also required to do 
it when they come to the city to attend their lectures. 

The diaries are again scrutinised by the Secretary at 
the time of the enrolment application. 

In addition to insisting on the maintenance of diaries, 
the Council arranges lectures on various professional sub¬ 
jects attendance at which is compulsory. Originally, 
lectures were arranged only on the Procedural Codes but 
now they cover a large number of subjects. Details of the 
subjects on which lectures are given and the number of 
lectures are set out below: — 


Civil Procedure 


8 lectures 


Criminal Procedure 8 lectures 

Limitation 4 lectures 

Company Law 4 lectures 

Professional Conduct 5 lectures 

Insolvency 4 lectures 

It is learnt that the Bar Council has decided to arrange 

additional lectures in 1958 on motor transport, rent control 
and labour laws. 

The lectures are delivered by members of the Bar and 
excepting senior members other lectures are remunerated. 
At one time, special lectures on professional con¬ 
duct by a senior member of the Bar or a retired High 
Court Judge were arranged on a payment of Rs. 500. Since 
1951, however, the subject of professional conduct has been 
split into different heads and senior lawyers or retired 
judges deliver lectures on different heads without charging 
any remuneration. 


The lectures which are generally arranged in the 
month of August-September are delivered in the premises 
of the Madras Law College and are spread over a period 
of 30 to 40 days and attendance at them is compulsory. The 
apprentices are required to attend not less than fifty per 
cent of the lectures on each subject. 


The Bar Council holds two examinations a year in March 
and November. The November examination is the princi¬ 
pal one which is taken by apprentices who have completed 
their year’s reading in chambers. The March examination 
is more in the nature of a supplementary one. The Council 
charges an examination fee of Rs. 25. 
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Every apprentice has to take four papers—two on Civil 
Procedure and two on Criminal Procedure. The subjects 
prescribed for these two examinations are set out below:— 

Part I 

(1) Code of Civil Procedure with decided cases 
thereon. 

(2) Rules relating to procedure issued by the High 
Court under the Code of Civil Procedure and rules 
connected with procedure in civil courts and in the 
High Court, appellate side, issued under other enact¬ 
ments. 

(3) Rules of the original side of the High Court of 
Judicature at Madras. 


Part II 

(4) Criminal Procedure Code with decided cases 
thereon. 

(5) Criminal Rules of Practice. 

The first paper in each subject carries seventy marKS 
and has to be answered in two hours. The second which 
can be answered with books has a maximum of thirty 
marks and is of a strictly practical character. The time 
allowed is one hour. 

A candidate is required to obtain at least forty per cent 
of the marks for passing the examination and only those 
who are successful are entitled to be enrolled as advocates. 

The percentage of passes in these examinations between 
the years 1950 and 1958 varies from 66.09 to 86 in each part. 

The Bar Council also awards prizes to the most meri¬ 
torious apprentice. 



Number Number Number of students Number of students-)- Number of passes in Minimum Quali 
of Law of Law in Law Departments in Law Colleges Law Examination fications for 
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Gauhati .... i .. .. 2S3 .. 23 Degree 3 years 

Gujarat. 3 .. .. 1,028 38 292 1 Intermediate/ 3 years/2 year* 



Kamatak .... 2 .. 275 19 122 1 Intermediate/ 3 years/2 years 

Degree 

Lucknow 1 915 25 •• •• 345 5 Degree 2 years 

MadrasJ x 1 .. 22 1,254 13 55 fi 3 Degree 2 years 
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26.—THE BAR 


Importance 1. A well-organized system of judicial administration 
of the.Bar. postulates a properly equipped and efficient Bar. It is not 
surprising therefore that our terms of reference mention 
among other subjects the level of the Bar. 

Fall in 2. The evidence given before us reveals a general eon- 

Standards . sensus that there is a fall in efficiency and standards at the 
Bar. The recent recruit to the profession is said to be 
inferior in his legal equipment, less pains-taking arid in a 
hurry to find work. 

Poor calibre 3 . This decline is undoubtedly due in part to our Law 
dents'* sm ~ Schools attracting by and large students of mediocre ability 
and indifferent merit. Several heads of law teaching insti¬ 
tutions have told us that the majority of students are those 
who have barely succeeded in qualifying for the B.A. pass 
degree and walk into a law course with no fixed intention 
of entering the profession but merely because they have 
not been able to get, or are awaiting the chance of getting, 
employment. Entrance to other professional courses like 
engineering or medicine is subject to stiff tests and difficult 
to obtain. The portals of our law teaching institutions— 
manned by part time lecturers—open ever wider and are 
accessible to any graduate. 

Legal pro- 4. The legal profession at one time, drew the best of 
longS 1 at- ta l ent ! f° r , it offered glittering prizes and a career of irde¬ 
tractive. ' pendence with opportunities for distinguished public 
service. Success in it was worth while, even though it meant 
a long period of waiting arid strenuous work. The prizes 
are no longer so attractive, the lawyer has lost bis leader¬ 
ship in public life and above all the profession is so over¬ 
crowded that the young man entering it has to face years 
of struggle with no certainty of eventual success. There is 
overwhelming evidence that the vast majority of the junior 
Bar are hardly able to make a living. 

A retired Chief Justice of India pointed out that the 
number of lawyers in the High Court of Madras and their 
annual increase was such that no Court could support it . 1 
No doubt we are living under a Constitution which 
guarantees freedom to practise any profession but, as was 
put to us by a’ leading lawyer, the time has arrived when 
“we must make up our minds whether we think that demo¬ 
cracy means that anybody should become a lawyer and 

*A. I. R. Journal 1955 p. 25 at p. 26. 

(The figure of 725 given in the journal of the number of advocates on the 
rolls of the Madras High Court is a misprint for 7325). 
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engage in any cut-throat competition or whether it means 
that anyone who has a talent can ,ioin in any honourable 
profession”. 

v 

5 . Owing to difficult economic conditions, the brilliant Diversion 
young graduate is no longer able to face a long waiting tale “ t “ 
period, though it may end in a very remunerative career mer neUs 
and prefers openings which promise an immediate and 
assured income. The expanding activities of the Govern¬ 
ment require an ever-increasing number of trained person¬ 
nel in the All-India and State Services. Our growing indus¬ 
trial, scientific and engineering establishments rightly 

draw away our brilliant young men. There is also an 
increasing demand for the educated young man with a 
personality in numerous business concerns. No wonder 
therefore that our more talented graduates seek these 
avenues of employment in preference to a professional 
career in law. 

6 . As we have noticed in the chapter on Legal Education, indifferent 

even such recruits of indifferent ability as we are able to legal train- 
draw are given a training which is deplorably deficient and “S in 
can hardly lay a claim to be called a training in law. eges ' 

Formerly, it was usual for a junior entering the profes- And in 
sion to work in the chambers of a senior where he received chamb eTs. 
a training, assisting his senior in various kinds of work, 
watching him conduct cases in the preparation of which 
he has assisted, and occasionally getting opportunities of 
making a bow to the Court. With the very large increase 
in the number of juniors, it is difficult for many of them to 
obtain admission to the chambers of a senior. Nor does the 
present day junior, pressed by his needs to make an imme¬ 
diate living, show much inclination Ip plod this weary way 
of equipping himself for the profession. We have been 
told by a number of senior lawyers that the majority of 
juniors who do read in their chambers display little interest 
in the seniors’ work and do not show the zeal and industry 
which alone can make them effective juniors. On the other 
hand, there have been complaints by sections of the junior 
Bar in many places about the total lack of interest of the 
senior in the junior reading with him and a failure to see 
that the junior is paid a small fee even in cases where the 
junior has done work in Court for the senior. There is, it 
is said, a disposition in the senior to accept even small work 
which should go to a junior. It would thus appear that this 
most useful system—devilling with seniors—which gave 
rich training and experience and real opportunities to the 
juniors—has ceased to function in many parts of the country. 


The over-crowding in the profession and the economic 
conditions of the new entrants to it have accentuated the 
evils of toutism and other undesirable and unprofessional 
practices which were largely prevalent even in 1925 v/hen 
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the Rankin Committee made its report. Standards of 
professional honour and integrity have tended to be 
increasingly forgotten in the intense struggle for the 
earning of a bare living. 

7. These, broadly speaking, are the factors which have 
resulted in the decline of efficiency and fall of standards at 
the Bar. Though it is not practicable to devise measures 
which would draw to the legal profession the flower of our 
youth as in former days, it is possible to bring to it, aspi¬ 
rants with a fair degree of intelligence and capacity by 
turning our law schools into real teaching institutions, sub¬ 
jecting the entrant to a proper practical training and a 
really stiff test, so as to ensure the recruitment of really 
trained and fit personnel and reducing the over-crowding 
of the profession by taking measures which would leave 
for the juniors certain classes of work. We have dealt, in 
detail, with the steps which need to be taken to bring about 
these results elsewhere in our report. Their importance 
cannot be exaggerated; for, it cannot be overlooked that it is 
the Bar which forms the main recruiting ground for the 
judiciary. 

8 . A detailed history of the legal profession in India has 
been set out by the All India Bar Committee in its report 1 
and we do not propose to go into it here. 

9. That Committee was appointed in response to a persis¬ 
tent and wide-spread demand for an all-India Bar. As far 
back as the 12th of April 1951, a comprehensive Bill was 
introduced in Parliament by a private member to implement 
the demand. As pointed out by the'Committee, the demand 
for a unified all-India Bar which arose initially as a protest 
against the monopoly of the British barristers on the 
Original Sides of Calcutta and Bombay High Courts and the 
invidious distinctions between barristers and non-barristers, 
received a new orientation with the advent of independence 
and became “a claim for the fulfilment of a cherished 
ideal”, 2 viz., an autonomous and unified all-India Bar. The 
Committee went carefully into the whole question and 
made detailed recommendations for the unification of the 
Bar providing for a common roll of advocates who would be 
entitled to practise in all courts in the country. It is a 
matter for regret that these proposals which were made as 
far back as March 1953 and which, in the words of the 
Committee, sprang from “The sense of unity fondly 
fostered amongst the members of the legal fraternity in 
India ***** brought about by our newly won indepen¬ 
dence and the establishment of the Supreme Court of 
India” 2 should not yet have been given legislative effect. 

10 . Notwithstanding the lapse of ten years since inde¬ 
pendence, the Bar still remains divided into different grades 
of practitioners and even practitioners of the lowest grade, 

'Report pp. 4—13, paras. 13—41. 

’Report p. 20, para. 56. 
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namely mukhtars, are still being recruited in some of the 
States. Indeed, the number of mukhtars in the State of West 
Bengal appears to have increased since the report of the 
Committee, notwithstanding its recommendation that re¬ 
cruitment of mukhtars should cease. We annex a Table 
at the end of the chapter showing Statewise the existing 
classes of legal practitioners and their number. 

11. The Committee recognized that the task of prepara- Recommend- 
tion of a common roll of advocates, who would be a dons of 
members of the unified all-India Bar, would be difficult but ^ e ttee> m ' 
was not an impossible one. Its principal recommendations in 

that behalf were: 

(i) Each State Council should maintain a register 
of all existing advocates entitled to practise in their 
respective High Courts. 

(ii) All vakils and pleaders, entitled to practise ih 
the district and other subordinate courts, who are law 
graduates, should be entitled to be included in the roll 
of advocates maintained by the State Bar Council on 
payment of certain fees. 

(iii) Vakils and pleaders, who are not law gradu¬ 
ates but who, under the existing rules, are entitled to 
be enrolled as advocates, should also be entitled to be 
placed on that register. 

(iv) The State Bar Councils should then send copies 
of such registers to the All India Bar Council who are 
to compile a common roll of advocates in the order of 
seniority according to the date of the original enrol¬ 
ment of the advocates in their respective High Courts 
or the Supreme Court if they are not enrolled in any 
High Court. 

(v) New entrants possessing the required minimum 
qualifications may also apply to a State Bar Council for 
enrolment and their names should be forwarded by 
the State Bar Council to the All India Bar Council for 
being entered on the common roll. 

The Committee also recommended that there should 
be no further recruitment of non-graduate pleaders or 
mukhtars. 

We entirely endorse these recommendations. 

12. Under section 4 of the Legal Practitioners Act, 1879 Ri ght of 
an advocate or vakil on the roll of any High Court is Advocate on 
entitled to practise in his own High Court and in all sub- common 
ordinate Courts in the territories to which the Act extends r . oU t0 . P rac * 
and also with the leave of any other High Court, in that courts 1 . 11 * 
High Court. We entirely agree with the Bar Committee 

that the essence of an ali-India Bar is the capacity or the 
right of its members to practise in all the courts in the 
country from the highest to the lowest and that the require¬ 
ment of leave for practising in any other High Court under 
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section 4 of the Act should not exist. An advocate, there¬ 
fore, on the common roll of advocates to be maintained by 
the all-India Bar Council should be entitled to practise in 
all the Courts in the territory of India including the 
Supreme Court. 


No restric- 13. A majority of the Committee were of the opinion that 
tions cm the insistence on a certain number of years’ practice in a 
risi £ ^irfThe Court as a condition of eligibility for enrolment as an 

Supreme ^ advocate of the Supreme Court had not yielded satisfactory 
Court. results and that it was best to let an advocate have the 
freedom to practise in any court including the Supreme 
Court irrespective of his standing at the Bar. We entirely 
agree with this view. Indeed, the imposition of such a 
requirement of eligibility is inconsistent with the right 
which would arise in an advocate by reason of .his being 
entered on the common roll of advocates to practise in all 
Courts in the country including the highest. 


Existence of 
separate Bar 
associations 
inconsistent 
with a uni¬ 
fied Bar. 


14. We would like, at this stage, to make a reference to 
a practice which we consider to be somewhat inconsistent 
with the idea of an integrated Bar with a common roll for 
the whole country. We found in some places like Calcutta, 
Allahabad and Patna, the Bar practising in the High Court 
divided into different groups, each with its own separate 
association and exclusive rooms in the High Court build¬ 
ings. In Calcutta, this division of the Bar into groups is to 
be found even in the Chief Presidency Magistrate’s Court 
and the Small Causes Court. There appears to be some 
antagonism between these groups in Calcutta, so that 
members of the association of one group are precluded from 
being members of the association formed by the other 
group. We were told that members of one association may 
not even enter the rooms of the other association. 


Origin of 

separate 15. This division into groups seems to owe its origin to 

associations, the division between advocates and vakils which prevailed 
in the Calcutta and some other Bars. The advocates who 
mainly practised on the Original Side were members of the 
English Bar—both Englishmen and Indians and they 
formed themselves into Bar Associations or Bar Library 
Clubs and segregated themselves from the vakils who had 
their own associations. These associations were probably 
started by members of the English Bar who, for a con¬ 
siderable number of years, had made the Original Sides 
of the High Courts their exclusive preserve. Indeed, it was 
for a considerable time believed by the litigating public 
that the barristers who formed these associations were a 
type of lawyers superior to the vakils who had Indian 
qualifications. 


The myth of the superiority of men called to the Bar in 
England disappeared years ago; indeed, in some parts of 
the country like Madras and Bombay, the roles were 
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reversed. The litigating public came to believe that the 
advocates who had qualified for practice on the Original 
Side in India were far more capable than members of the 
Bar who had qualified in England. 

16. We are living under a Constitution which enjoins 
equality before the law. The Bar throughout, it is hoped, is 
about to attain its ideal of unification. The profession, when 
united, can rise to even greater heights of distinction and 
service. It is certainly anomalous that in these circum¬ 
stances the Bar should still remain split into different 
groups. Bar Associations should, in our view, be constituted 
only for each Court or groups of Courts and all members of 
the Bar practising in a Court should be able to enjoy 
equally the privileges and amenities of these associations. 

17. A question may, however, be asked whether, in view 
of our recommendation that a unified bar and a common roll 
of advocates with a right to practise in all the Courts should 
be established, it is consistent or proper to permit the con¬ 
tinuance of the dual system in certain Courts. We proceed 
therefore to examine this question. The High Courts of 
Calcutta and Bombay have maintained, ever since their 
creation, what has been called the dual system on their 
Original Sides. Till a few years ago, dual system also 
prevailed in the Supreme Court. It has been recently 
replaced by what may be called a modified dual system 
under which the advocate on record, who files an appear¬ 
ance in the Court on behalf of the client and is in the posi¬ 
tion of an instructing solicitor or agent, is also entitled to 
the right of audience. 

Two questions arise for consideration. First, whether the 
dual system on the Original Sides of the Calcutta and 
Bombay High Courts should be continued. Secondly, if 
its continuance is advisable, whether such a continuance 
would in any manner be inconsistent with the creation of 
an all-India Bar with a common roll of advocates and their 
right to practise in all Courts in the country. 

18. The question of the continuance of the dual system 
in Calcutta and Bombay was considered by the Chamier 
Committee of 1923 and the All India Bar Committee of 
1951. As the views of the members of the Chamier Com¬ 
mittee were sharply divided, the Committee refrained 
from making any recommendation on this question. The 
Bar Committee by a majority took the view that no case 
had been made out for the abolition of the dual system in 
Calcutta and Bombay. Sub-section (4) of section 9 of the 
Indian Bar Councils Act (XXXVIII of 1926) was enacted 
specifically for the purpose of enabling the two High 
Courts to maintain the system in the manner and to the 
extent they wished. Since the passing of that Act, the 
system has been continued in these two Courts. 

322 M. of Law— 36 . 


Only one Bar 
Association 
for one 
Court. 


Tile dual 
system in 
Calcutta 
and Bom¬ 
bay. 


Its working. 
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The case 
the dual 
system. 


Critics. 


for 19. As pointed out by the All India Bar Committee, the 
dual system is, in its essence, a distribution of work or a 
division of labour between two classes of legal practitioners. 
Such a division of labour is a special feature of the British 
legal system and came to be introduced in India on the 
Original Sides of the High Courts as, initially, the practi¬ 
tioners and the Judges on the Original Sides, were British 
barristers. 

The opinion of lawyers in India on the continuance of 
this system has been sharply divided. By and large, how¬ 
ever, it has been conceded even by the critics of the system 
that it makes for greater efficiency. Some of these critics 
have admitted that, even where the system is not obliga¬ 
tory. as in appeals from the lower Courts heard by the 
High Courts on their appellate sides, there is, in fact and 
substance, in vogue, in ail important matters, a division of 
. labour like that enforced under the dual system. In these 
matters, usually more than one advocate is engaged, and 
it is left to the junior advocate or advocates to do the 
preparatory work including that of gathering information 
from the clients, while the senior advocate is entrusted 
with the task of presenting the matter to the Court. The 
adoption of this practice, even when not required by the 
rules of the Court, indubitably establishes its utility and 
necessity in all important matters. 

20. At one time, objections were raised to its continu¬ 
ance on the ground that it cast on the losing litigant a heavy 
burden of costs. This was, however, controverted and 
figures were produced to show that in many matters decided 
on the Original Sides, the fees paid to both sets of practi¬ 
tioners working under the system amounted to much less 
than what would have been payable to an advocate remu¬ 
nerated by a percentage of the value of the claim. More¬ 
over, it was conceded that, even on the appellate side 
where the rules prescribed a percentage on the amount of 
the claim as payable to advocates, very heavy daily or 
lump sum fees were, in fact, charged by the advocate or 
advocates engaged, thus increasing the costs to the clients. 
However, the criticism that the system entails excessive 
costs to the clients has lost its force, as the High Courts 
have framed rules prescribing varying scales of costs, 
fixing specified amounts as costs chargeable in a number 
of matters and providing for strict taxation. Two basic 
facts should not, however, be lost sight of while considering 
the question of the increased costs involved in the working 
of the dual system. The litigant in these commercial centres 
is by and large willing to bear them. He is so willing 
because he obtains a double service which yields efficient 
work. 

A curious objection to the system has been that it is 
foreign in origin. Surely that cannot be a valid argument 
for its discontinuance, and it will be obviously unsound to 
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uproot the system regardless of its merits or demerits 
merely because of its foreign origin. One cannot forget 
that our system of administration of justice and our laws 
have their roots, in a great measure, in the British system 
and British Statutes and the Common law. 

21. The single ground on which the opponents of this Compulsion 
system are eventually driven to rest themselves is that a 
litigant should not be compelled, as in the dual system, to 
engage more than one advocate. This, however, appears 

to be an objection grounded merely on theory and has no 
regard to the practical aspect of the matter. Many aspects 
of a citizen’s private life are in the modern state regulated 
by law and he cannot seek the assistance of a Court of justice 
even when deprived of his fundamental rights without 
having to pay substantial amounts as court fees. The 
compulsion involved in the maintenance of the dual system 
is in no way different from the various other forms of regu¬ 
lation enforced by society—and is more easily defensible 
than most of them as it promotes efficiency and is accepted 
oy those on whom it operat a 

22 . A large body of opinion in Calcutta and Bombay Consensus 
where the system operates favours its continuance as is fjj °£. ,mon 
indicated by the Report of the West Bengal Judicial favour. 
Reforms Committee of 1949 and the views expressed 

before the All-India Bar Committee by witnesses from 
Calcutta and Bombay. Surely it is strange to talk of the 
abolition of the system when the persons who are chiefly 
concerned and who are supposed to be its victims express 
their preference for it. 

It is a remarkable testimony to the popularity and 
■efficiency of the system that, though the door has been open 
to the litigating public on the Original Sides of the High 
Courts in Calcutta and Bombay to employ advocates of 
the Supreme Court who are entitled to appear on the 
■Original Side without being instructed by an attorney 
under the decision of the Supreme Court in Aswini Kumar 
Ghose v. Arabinda Bose, 1 it has not chosen to employ them 
to any noticeable extent and has continued to-entrust its 
cases to attorneys and counsel under the dual system. It is 
difficult to appreciate the reasoning which calls for the 
abolition of a system proved and admitted to be efficient at 
a time when the public and those in authority are clamour¬ 
ing for an improved and more efficient system of adminis¬ 
tration of justice. It may, in this connection, be noted that 
a considerable section of public opinion in the United 
States where this system does not prevail has asked for its 
introduction. 

23. Not only has the system been acknowledged to 
provide for more efficient work, but there is evidence that 


*A. I. R. 1952 Supreme Court, p. 369. 
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it provides “for a standard of conduct which the unitary' 
system will not easily provide”. Indeed, in order to eradi¬ 
cate the evil of touts, it has been advocated that the tout 
should be turned into a sort of an agent by giving him 
some training and bringing him under control by legislation;' 
as a recognized agent entitled to a prescribed scale of’ 
remuneration. 1 This indeed is the dual agency in another 
garb. 

24. The whole matter was exhaustively reviewed by' 
the All India Bar Committee who reached the conclusion? 
that there was no reason requiring the abolition of a? 
system which had been in vogue in Calcutta and Bombay 
for about a hundred years. We cannot do better than.r 
quote the conclusion reached by the Committee: 

“On a review of the entire situation and the improve¬ 
ments made by the rules since the days of the Chamier 
Committee and in view of the fact that the persons mostly 
affected by the dual system want its continuance the- 
present Committee does not think that any case has been 
made out for the abolition of the dual system in Calcutta 
or Bombay and it sees no reason why that system 
should not continue in those two places. The Committee 
is satisfied that the continuance of the dual system will not 
in any way militate against the ideal of an All-India Bar 
just as a division of the Advocates into two categories of 
senior and junior, which also- imposes the obligation on. 
the senior Advocates not to act, would not do. The dual- 
system is nothing more than a division of labour which 
of necessity enures for the better preparation of the case- 
and enables the Advocate to effect a better and forceful' 
presentation of the client’s point of view before the Judge. 
If the views of the majority of the Committee in regard 
to the dual system be accepted, then it will be necessary for 
the Government of India to undertake legislation to- 
exempt the Original Sides of Calcutta and Bombay from 
the operation of the Supreme Court Advocates (Practice- 
in High Courts) Act, 1951, in so far as acting on those; 
sides is concerned.” 2 

25. The question whether the continuance of the- 
system would in any m'anner be inconsistent with the 
creation of an All-India Bar with a common roll of 
advocates with a right to practise in all Courts has also 
been answered by the Bar Committee. The “right to- 
practise in all Courts does not mean that the rules of the- 
Courts where the Advocates go to practise may be ignored.. 
What is meant is that there should be no rule of any 
Court preventing any advocate ordinarily practising in. 
any other Court from exercising his profession in the 
first-mentioned Court in the manner in which an advocate- 
ordinarily practising in that Court may do.” 3 We are in, 
entire agreement with this view. 


‘A. I. R. Journal, 1955 p. 25 at 27. 
a Report, pages 32-33, para. Sr. 
•Reports, page 25, para. 65. 
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26. The question of the continuance of the dual system pud smem 
in the Supreme Court was also considered by the All r< £, c 
India Bar Committee. The Committee recommended its 
abolition in the special circumstances which prevailed in 

the Supreme Court and made recommendations for the 
introduction of a system under which there was to be a 
division of advocates into Acting Advocates on Record 
and Pleading Advocates in every case in the Supreme 
Court. There had to be engaged an acting Advocate in 
every case unless the party appeared in person and the 
-acting Advocate could act as well as plead. However a 
party could engage, in addition to the acting Advocate, an 
advocate entitled only to plead and who could appear 
only when instructed* by an acting Advocate. The 
recommendations made by the Committee have, with 
some modifications, since been incorporated into the Rules 
of the Supreme Court. 

27 . What has been introduced is in substance a trunca¬ 
ted form of the dual system which, entitles the advocate 
on record who corresponds to the Solicitor in Calcutta or 
Bombay both to act and plead. This altered system has j u 
not tended to improve the manner in which work is factory 
handled in the Supreme Court. It is no exaggeration to nature, 
state that the litigant in the Supreme Court is, in the 
matter of legal assistance, at a considerable disadvantage 

as compared with the litigant in most of the High Courts. 

In a large majority of cases, very little work, in the 
matter of preparation of the cases, is done by the advocate 
•on record; and in very many cases in which the advocate 
on record pleads before the Court, very little assistance 
is derived bv the Court from the Bar. This state of 
affairs in the highest Court of the land must occasion 
grave concern. 

28 . It is for consideration whether the introduction of change, 
the dual system as it prevails on the Original Sides of the necessary. 
High Courts of Calcutta and Bombay will not lead to an 
improvement. It is true that the conditions of work in 

the Supreme Court differ from those on the Original 
Sides of the High Courts of Calcutta and Bombay. As 
observed by the All India Bar Committee, “the amount of 
acting involved in matters in the Supreme Court is very 
much less than what is done by the Attorneys on the 
Original Sides of the High Courts and is even less than 
the acting done by the Advocates on the Appellate 
Side.” 1 It is also true that the difficulties besetting the 
introduction of a full-fledged dual system in that Court 
are great in as much as there are hardly any facilities for 
Attorneys or Agents being trained. It would be unfair to 
insist on persons desirous of qualifying to be Attorneys 
or Agents to go for a proper training to Calcutta or 
Bombay. At the same time, it has to be remembered that 
some firms of Attorneys from Calcutta and Bombay 


l Repor,—page 33 , para. 82 . 
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have opened branches in Delhi and some advocates on- 
record have combined into firms which are working in a 
manner as efficient as Attorneys in Calcutta or Bombay. 
In our view, therefore, there is no reason why a system 
closely analogous to a dual system, the regulations 
relating to which can only be worked out by the Court 
having regard to its conditions of work, should not be 
introduced in the Supreme Court. 

A large number of matters in the Supreme Court are 
matters of prime importance and substantial value, and 
it is very necessary to the efficient working of the Court 
that it should be assisted by a Bar which has given 
thought and labour to the preparation of the case. Most 
of these matters can well bear the cost involved in the 
employment of two lawyers. In fact, two lawyers, an 
advocate on record and a pleading advocate, are instruct¬ 
ed in a large number of cases before the Court. In any 
case, the condition of the Bar at the moment, in fact, 
involves the litigant in much heavier costs in as much as 
in most important cases the advocates who have been 
familiar with the matters in the High Court are brought 
to the Supreme Court either to plead or to instruct the 
advocate who pleads. Further, the question of cost is a 
matter which can always be regulated by the Court and 
if the introduction of such a system does involve costs 
which the Court considers excessive, steps can be taken 
to scale or quantify them as on the Original Sides of the 
High Courts of Calcutta and Bombay. In our view, it is 
imperative that measures should be adopted to ensure 
that the cases presented to the Supreme Court are 
adequately prepared and efficiently handled, so that the 
Court may have the assistance of the Bar in a full 
measure in the discharge of its onerous task. 

29. We may next consider the question of the division 
of the Bar into senior and junior advocates. This ques¬ 
tion was also considered by the All India Bar Committee. 
The Committee were not, however, of one mind and 
refrained from making any recommendations. 

30. The opinion we were able to elicit, disclosed a wide 

diversity of views on this question. Some of the witnesses 
were opposed to the very idea of such a division, while 
others thought that the proposal would not be workable at 
any rate so far as the district and subordinate Court bars 
were concerned. Generally speaking, however, represen¬ 
tatives of the legal profession in most of the States, parti¬ 
cularly the junior section of the Bar expressed views 
supporting such a division. Broadly speaking the evi¬ 
dence before us favoured the acceptance of the principle 
of a voluntary division of the Bar into seniors and juniors, 
the seniors being, by reason of their status, precluded 
from accepting certain types of work and from appearing; 
in cases unless briefed with a junior. ° 
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31. Such a division of the Bar has been in force for 
some years in the Supreme Court of India, and, on the 
Original Side of the Bombay High Court. , 

I 

Until 1954, under Order IV Rule 7 of the Supreme Attempt 
Court Rules, an advocate of not less than ten years’ d ^ 8I0n 
standing in a High Court, qualified to be enrolled as an Supreme 
advocate of the Supreme Court could, at his option, auto- Court, 
matically become enrolled as a senior advocate of the 
Supreme Court. Recently, the rule has been altered so 
that an advocate possessing the qualifications and stand¬ 
ing above mentioned would be enrolled as an advocate of 
the Supreme Court on his application, only if in the 
opinion of the Full Court, he deserves the distinction by 
virtue of his ability, status and reputation at the Bar, 
subject to his giving an undertaking that he shall not 
draw pleadings, affidavits, advise on evidence or do any 
drafting work of an analogous kind. 

On the Original Side of the Bombay High Court, a ° n ] th |.? ri " 
voluntary division of the Bar into seniors and juniors has of"the Bom- 
been worked out by an amendment of the Rules of the bay High 
Bombay Bar Association. 1 The Association maintains a Court, 
special list of advocates styled senior advocates and the 
name of any member of the Association of at least ten 
years’ standing is entered on that list, if he so desires and 
gives an undertaking in writing that on the Original Side 
he will not do certain types of work such as drafting 
pleadings, and appearing in notices of motion, chamber 
matters, short-causes and the like. 

A division of the Bar into seniors and juniors is In Madras, 
recognised also by the Madras Bar Council Rules which 
provide that an advocate of fifteen years’ standing must 
appear with a junior in a suit or appeal concerning a 
claim of the value of Rs. 5,000/- or more. 

In the Punjab High Court, the Bar Association Rules p™ .^ e and 
require that two counsel must be briefed in cases above other 
a certain specified value, though there is no requirement States, 
that one of them should be a senior and the other a junior. 

In several High Courts, the Rules provide that in suits or 
appeals over a specified value, the fees of two advocates 
shall be allowed on taxation. The two advocates, how¬ 
ever, are not required to be in the different categories of 
seniors and juniors. 

t 32 . Even where the Rules of the Court or the Bar Division 
Association do not provide for a division of the Bar into exist ? in 
seniors and juniors, there arises naturally in each Bar such practice - 
a division so that certain members of the Bar are by reason 
of their ability, experience and standing regarded as 


1 The Association consists of Members of the Bar ordinarily practising 
on the Original Side of the High Court. 
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seniors or leaders by the Bar as well as the litigant public. 
This was amply borne out by the evidence before us. 
Many of the members of the Bar, so recognised as seniors 
or leaders voluntarily, make it a practice not to accept 
work of a small nature, and in most important matters 
they appear with junior members of the Bar who, 
generally are juniors working in their chambers. 

This practice also came to the notice of the All India 
Bar Committee which thus summarised the position: 

“In the High Courts there is no statutory division 
of Advocates into two categories but the profession 
instinctively knows which of the Advocates is really a 
senior or leader and acknowledges him as such. By 
the sheer force of the opinion of the profession in some 
places the really senior or leading Advocates who 
have attained that status often voluntarily impose 
upon themselves some of the obligations which the 
rules of the Supreme Court now impose upon those 
who are enrolled as senior Advocates 1 .... . 

The division of the Bar into seniors and juniors would 
not be an artificial one but will correspond to an already 
existing division in several Bars in many places. 

33. It is not surprising that large sections of the Junior 
Bar have expressed themselves in favour of the division. 
It has been stated earlier that the evidence disclosed that 
the plight of the junior lawyers in most places was 
deplorable. A large number of juniors experience consi¬ 
derable difficulty in making even a living. On the other 
hand, it appears that in many places a large volume of 
work is concentrated in the hands of a few senior lawyers. 
Not unusually their work is spread over half a dozen 
Courts and they are able to cope with it only by frequently 
obtaining adjournments of cases to which they are unable 
to attend. These adjournments are a major cause of 
delaying proceedings of the subordinate Courts. 

34. A division of the Bar such as we envisage should, 
therefore, result in achieving several objectives. To the 
seniors it will mean the recognition of a successful career 
at the Bar by the conferment of a privilege which will 
give them an honoured position among members of the 
profession and enable them to concentrate on important 
work yielding as large or perhaps a larger income. It 
should result in putting work in the hands of the junior 
members of the Bar. This should hearten them and raise 
their morale, which in its turn should attract an abler 
class of men to the profession. As stated earlier, it is* the 
long period of waiting at an over-crowded Bar that operat¬ 
es as the chief deterrent to many who are otherwise 
anxious to enter upon a legal career. The distribution of 
work among a larger number should also help to prevent 
delays caused by adjournments. 


Report—pages 25 - 26 , para. 66 . 
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35. Should the division be made on the basis of a cer- 
tain number of years’ practice or should it be based on 
fitness and merit recognised by the High Court? The 
system of enrolling senior advocates on the basis of a 
standing of ten years as an advocate of a High Court pre¬ 
vailed, as we have seen, till recently, in the Supreme Court 
and the observations of the All-India Bar Committee on 
its working may be referred to. “Experience has shown that 
a mere standing of ten years is not by itself a correct test 
of the merit which a senior advocate is expected to possess. 
***** This division of the Supreme Court Advocates 
based on a specified number of years’ standing at the 
Bar has only resulted in the conferment of a title which 
is frequently reproduced ostentatiously on name plates 
and letter heads enabling some of the senior Advocates to 
demand a higher fee in the mofussil Courts. ***** The 
Committee considers that such a statutory division found¬ 
ed on merely a number of years’ practice and not on real 
merits is neither necessary nor desirable and the Com¬ 
mittee recommends that such artificial division and dis¬ 
tinction in nomenclature should be abolished even in the 


Supreme Court.” 1 

The alternative method of an advocate of fitness, 
experience and merit being chosen and invited to be a 
senior advocate by the Judges of the High Court has also 
its drawbacks. It was felt by some members of the All- 
India Bar Committee that such a course “may lead to 
■canvassing for recognition and may even encourage 
Advocates to strive to become the Judges’ favourites and 
this, according to them, will be calculated to impair the 
independence of the Bar. 2 ” 

That appears to us to be too pessimistic a view. The 
formulation of all schemes must be based on the assump¬ 
tion of the existence of certain standards of integrity and 
character In England the system of Queen s Counsel being 
chosen by the Lord Chancellor has prevailed for ma ®y 
years and appears to have worked satisfactorily. We d 
not see any reason why such a system should not be capable 
of being worked in India. 

36 Instead, however, of leaving it to the members of the Enrolment 
Bar to make an application for enrolment in the Senior List ■» 
as is done in England for being enrolled as Queens Coun ~ tion. 
sel we recommend that it should be left to the Chief Jus¬ 
tice and the Judges of the High Court or the Supreme 
■Court to invite a member of the Bar to put himself on the 
list of senior advocates. In making an offer to an advocate 
to be enrolled on the list of senior advocates, the Chief 
Justice and the Judges will doubtless be guided by the 
consideration that the advocate invited deserves the 
'distinction by virtue of his ability, status and reputation 
at the Bar. 


1 Report—pp. 25-26, para. 66. 
•Ibid —page 26, para. 66. 
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37. The senior advocates will be subjected to certain 
restrictions in the matter of the work which they can accept, 
and in the manner of their appearance in Courts. These 
obligations will be that 

(1) they should not draft notices, pleadings, affida¬ 
vits, or other documents nor advise on evidence; 

(2) they should not settle notices, pleadings, affida¬ 
vits, or other documents unless they have been drawn 
by an advocate who is not on the list of senior advocates; 
and 


(3) they should not appear in any matter whatso¬ 
ever in any court unless briefed with an advocate not 
in the list of senior advocates. 


Attention may, in this connection, be drawn to the restric¬ 
tions imposed by the rules of the Bombay Bar Association 
on those who enter the senior list. A copy of these is 
annexed at the end of the chapter. These obligations of a 
senior advocate will attach to him in respect of all work 
done by him as an advocate in all courts. Formerly senior 
advocates of the Supreme Court were not under these obli¬ 
gations in respect of their work outside the Supreme Court. 
This led to what the All-India Bar Committee described as 
the none too ennobling “spectacle of a senior advocate being 
under the aforesaid disabilities when he is in the Supreme 
Court but throwing them off as soon as he gets out of the 
precincts of that Court and competing with Pleaders in 
drafting and other junior work in the mofussil courts 1 .” 
The recommendation of the Committee has led to an amend¬ 
ment of the rules of the Supreme Court so that these obliga¬ 
tions or disabilities now attach to tht Supreme Court 
advocates in respect of their work in all Courts. We con¬ 
sider it essential that these obligations or disabilities should 
attach to the senior advocate in respect of all work done 
by him in all courts. They become as it were, a part of 
his status as an advocate. ' 


38. The question of the designation to be given to the 
senior advocates was canvassed before us in evidence. It 
was suggested that following the practice in England they 
may be designated ‘President’s Counsel’ or ‘Republic 
Counsel’. Our inclination is to adhere to the nomenclature 
which has been in vogue ever since the establishment of v 
the Federal Court in 1937 and give them the designation of 
‘Senior Advocates’. 

39. A further question which needs to be considered is 
how far such a division of the Bar into senior advocates and 
advocates will be consistent with the concept of a unified 
All-India Bar and a common roll of advocates entitled to 
practise in all Courts in the country. We do not see how 


‘Report, p. 26, para. 66. 
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the suggested division can militate against these concepts. 

The rights of all advocates on the common roll will remain 
the same. Only those of the advocates who voluntarily 
choose to be senior advocates will put themselves under 
certain obligations or disabilities in the manner of carrying 
on their work as advocates. The senior advocates will be 
shown in a supplementary roll of senior advocates attached 
to the common roll of advocates. The seniority of the senior 
advocates inter se will depend on the date of their being 
entered on the roll of senior advocates and all senior advo¬ 
cates will rank in seniority over all other advocates. The 
All-India Bar Committee considered the matter and took 
the view which we share, viz., that the division of the Bar 
into senior advocates and advocates will not in any way 
militate against the ideal of an All-India Bar. 

40. It would be advisable to incorporate the provisions Statutory 
necessary for implementing the division of the Bar into 
senior advocates and advocates, the conditions under which men ded. 
advocates may be invited to be senior advocates, the obliga¬ 
tions and disabilities imposed upon them, and the institu¬ 
tion of a roll of senior advocates in a statute. 

41. The questions whether a scheme such as we have Sufficient 
suggested will evoke a sufficient response from the Bar, and i^dy.” 
whether advocates at various centres who are now in the 
position of senior advocates will be willing to be put on the 

roll of senior advocates if so invited, notwithstanding the 
proposed obligations and disabilities, have much exercised 
our minds and formed the subject of close enquiry during 
our visits to the principal centres of the High Courts. We 
have seen that in many places the leaders of the Bar do in 
practice voluntarily impose upon themselves similar obliga¬ 
tions and disabilities. The exigencies of their practice leads 
them to do so. It is normally not possible for a busy senior 
lawyer to do drafting work or other miscellaneous work 
of a small nature. There is, therefore, no reason why these 
seniors and leaders of the Bar should not come forward 
voluntarily to put themselves on the roll of senior advo¬ 
cates. The status of a senior advocate will naturally have 
an attraction for men who have made their mark in the 
profession. They will be looked upon by the litigant public, 
by their brother lawyers and by the judiciary with respect. 

These factors should, in our view, act as an inducement to 
advocates to put themselves on the senior roll, notwith¬ 
standing the sacrifice of some kinds of work which it may 
involve. It may well be that by reason of being put on 
the senior roll, the advocate would be able to raise the 
standard of fees charged by him. These considerations were 
put by us to a number of lawyer witnesses, including some 
leading members of the District Bar and they were of the 
view that even at District centres men of standing and 
ability would come forward to put themselves on the senior 
roll. 
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Efoct of; 42 . A very important aspect of the question is the effect 
the^pubHc introduction of this change on the litigating public. 

‘ Will it impose a heavier burden of costs on the losing side? 
The proposed scheme, however, does not oblige any litigant 
to engage a senior advocate or even two advocates in any 
particular matter. It only results in the litigant having to 
employ an advocate who is not a senior advocate, if he 
elects to have his case conducted by a senior advocate. 
Notwithstanding the institution of the roll of senior advo¬ 
cates, a fair number of competent advocates who are not 
on the senior roll will continue in practice and the litigant 
who does not desire to incur the costs of employing two 
advocates could well be content with the services of the, 
experienced advocate who is not yet a senior. 

It will be remembered that in certain High Courts the 
cost of two advocates is allowed on taxation against the 
losing side if two advocates are in fact engaged, the fees of 
the junior being assessed at one-third or one-half of those 
allowed to the senior advocate. The litigant is thus accus¬ 
tomed to employ more than one advocate in a number of 
matters and the losing side is being made to pay the costs 
of more than one advocate in these cases. 

No increae - We are, therefore, of the view that the proposed division 

the public 10 t ^ ie Bar manner indicated above will not be a 

burden on the litigating public. It is not the costs incurred 
by the litigant who chooses to indulge in the luxury of 
engaging a senior advocate even when not needed or who 
chooses to employ several advocates that have to be consi¬ 
dered. The incurring of such costs is entirely a matter for 
the party concerned. What matters is the cost to the 
ordinary litigant who is concerned only with the efficient 
conduct of his case, and does not want the luxury of briefing 
fashionable counsel. His costs will not be increased by 
the acceptance of our recommendations. 

43. The question of the relative fees of the senior advo¬ 
cate and the advocate is a matter to be provided for by the 
rules of the Bar Associations or the Bar Council. The rules 
of the Court will also have to fix these relative fees, that 
is, the fees of the two advocates—a senior advocate and 
an advocate—which are allowable on taxation against the 
losing side. 


Relative fees 
and taxa¬ 
tion rules. 


Entrance 44. Entrance to the profession of law is heavily taxed, 

fees to the A Court fee of Rs. 500 is prescribed by article 30 of the 
professions Indian Stamp Act for an entry as an advocate or vakil of 
* ie * vy - a High Court. In the case of an attorney the prescribed 
fee is Rs. 250. In Bombay by a local amendment ft has 
been raised to Rs. 750. The States have, however, pounced 
upon the entrants into this profession as a fruitful source 
of revenue, and have by local amendments of the Stamp 
Act largely enhanced this fee. The Table set out below 



573 


shows the enrolment fees chargeable under the Stamp Act 
in various States. They range from Rs. 625 in Madras, 
Orissa and Uttar Pradesh to Rs. 1,031-25 in the State of 
Bihar. 

Table 


Name of the State Enrolment Fees Authority 

I 2 3 


ASSAM Rs. 750/ Section 7 of the Assam Stamp 

(Amendment) Act, 1950- 
which was to expire on> 
1-4-57- 

Bihar Rs. 1031-25 under the 

Indian Stamp Act as 
amended by the State and 
Rs. too/- to the Bar Council. 

Bombay . . (t) Rs. 750/- for the C. P. & Bcrar Indian Stamp- 

Bombay. Amendment Act, 1933. 

(it) Rs, 500/- for the 
Nagpur Ad vocates. 

(ill) Rs. 500/- for the 
Hyderabad Advocac¬ 
ies. 

(rt>) Rs. 250/- for the 
Saurashtra Advoca¬ 
tes. 

(ji) Rs. 100/- for the 
Advocates of the J. C. 

Court, Kutch. 

(vi) Rs. 750/- for attorneys. 

Kerala Rs- 400/- under the 

Travar.core-Cochin Stamp 
Act- 

Rs. 50/- to the Bar 
Council. 

Madhya 

Pradesh Rs. 6*5/- under the Stamp 
Act (M. P. Gazette 
' Notification No. 110- 

VSR dated t6th July, 

1957)- 

Rs. 100/- to the Bar 
Council. 

Rs. 500/- for Advoca¬ 
tes of Madhya Bharat 
and Bhopal. 

Rs. 400/- for advocates 
of Vindhya Pradesh. 

Madras Rs. 625/- under the Madras Stamp (Amendment) 

Indian Stamp Act. Act, 1922. 

Rs. jo/-to the Bar Council; 

Rs. 20/- for Court mo¬ 
tion under the Court 

Act. 

Mysore Rs. 300/- 

Orissa Rs. 625/-under the Stamp The Indian Stamp (Orissa 

Act. Amendment) Act, 1-956 

(Orissa Act 8 of 1956). 
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3 


Punjab 


Rajasthan 


Uttar " 
Pradesh 


Rs. 500/- under the Stamp 
Act ; 

Under the Bar Council 
Act Rs. 10/- if 

enrolled on or before 
28-9-48 ; 

Rs. 50/- if enrolled 
after 28-9-48 but before 
16-3-1956 : 

Rs. too/- if enrolled after 
16-3-1956. 

Rs. 500/- under the 

Stamp Act ; 

Rs. 100/- to the Bar 
Council. 

Rs. 625/- under the Stamp 
Act ; 

Rs. 100 1 - to the Bar 

Council. 


The Indian Stamp (East 
Punjab Amendment) Act, 
1949. 


U. P. Stamp (Amendment) 
Act, 1948. 


West Bengal Rs. 750/- under the Stamp 

Act ; 

Rs. too/- to the Bar 
Council. 

Rs. 500/- for Attorneys. 
Tripura Rs. 50/- annually. 

Manipur . Rs. 500/-. 

Himachal 

Pradesh . Rs. 300/- 


It will be noticed, however, that in some of the States 
which used to be Part B States and to which the Indian 
Stamp Act was not applicable, like the States of Mysore 
and Kerala the fees payable under the local Stamp Acts are 
lower. As the Table shows, in addition to the fees on 
enrolment payable under the Stamp Act, the entrants to 
the profession have to pay certain amounts to the Bar 
Bar Council Council of the State pursuant to rules made by the Bar 
fee. Councils under the Bar Councils Act. These fees range 

from Rs. 50 to Rs. 100. The total burden thus imposed on 
those entering the profession may truly be described as 
oppressive. 


Section 13 of Bengal Act III 
of 1922. 


Abolition 
of Stamp 
Duty recom 
mended. 


We have been at some pains to find out how and on what 
principle entrance to this profession came to be taxed when 
no similar impost is levied on entry into other professions 
like the engineering and medical professions. We have not 
been able to discover any sound reason or principle for this 
levy. So far as we know, though payments have to be made 
to professional bodies like the Inns of Court or the Law 
Society, no fees are levied in England by the State for the 
issue of a licence to practise the profession. Nor are we 
aware of any such fees being levied in the United States. 
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In our view, this imposition is totally unjust and should be 
abolished. 

The matter was considered by the All India Bar Com- Recom¬ 
mittee who, after pointing out that no such foes were 
charged in the case of entrants to other professions, stated j ndia 
that “there is no reason why there should be a taxation by Committee, 
the State at the time of enrolment of Advocates only.” 1 

45. It would be reasonable, however, to provide that the 
entrant to the profession should pay an enrolment fee to n( J ceiiar j Cl 
the Bar Council of his State, it being the professional body 

which will admit him to the profession, put him on the 
roll and protect his rights, and enforce his obligations while 
he remains on the roll of advocates. This enrolment fee 
will have to be proportioned to the expenditure incurred 
by the Bar Council in performing its various functions, 
including the function of conducting courses of professional 
training and holding examinations for entrance to the 
profession. 

The All India Bar Committee suggested that an advocate 
at the time of his admission should pay a sum of Rs. 500 to 
the State Bar Council and that the amount may be paid 
in one sum or in annual instalments of Rs. 50 with an 
option to pay Rs. 500 at any time, amounts already paid 
not being deducted. The Committee recommended that 
each State Bar Council should for the first five years con¬ 
tribute forty per cent, of the enrolment fees received by it 
to the All India Bar Council. The proportion of the contri¬ 
bution may be reconsidered at the end of the first five years. 

46. It appears to us that the amount of Rs. 500 proposed 
by the Committee is excessive. At present various State Bar 
Councils are receiving payments which range from Rs. 50 
to Rs. 100 from each entrant to the profession and so far 
as we have been able to ascertain, not only are the amounts 
received sufficient to finance their activities but some of 
these Councils have accumulated out of these and other 
receipts substantial amounts which have been invested by 
them. The creation of the All India Bar Council envisaged 
by the Bar Committee will no duobt involve substantial 
additional expenditure. Considering all aspects of the 
matter, we suggest that an enrolment fee of Rs. 125 may be 
charged by the State Bar Council from each entrant out 
of which Rs. 25 may be paid by the State Bar Council to 
the All India Bar Council. It may be, that having regard 
to the suggestions made by us, that the Bar Councils should 
provide for a practical training in law to persons entering 
the profession, considerable increased expenditure may have 
to be incurred by the State Bar Councils. Such expendi¬ 
ture can be met by them by a levy of tuition fees on those 
taking the professional courses of teaching conducted by 
the Bar Councils. 


‘Report, page 40, para. 9 3. 
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Constitution. 47. The All India Bar Committee considered exhaustive- 
rfBai Coua- jy ^e questions of the constitution and powers of the State 
Cl s ' Bar Councils and the All India Bar Council and made detail- 

Reoom- ed recommendations. In framing its recommendations the 
of t ?hc tl J Si S Committee accepted the principle that the Bar should be 
Wi 3 Bar autonomous in matters relating to the profession. Its recom- 
Cammiitee. mendations in regard to the constitution of the Bar Councils 
are based on the acceptance of this principle. While recom¬ 
mending that the State Bar Council and the All India Bar 
Council shall inter alia consist of two Judges of the High 
Court or two Judges of the Supreme Court nominated by 
the Chief Justice of the High Court or the Chief Justice of 
India respectively, care was taken to ensure that the two 
Judges so nominated would be persons who had been advo¬ 
cates, so that, notwithstanding Judges being members, the 
Councils still, retained their domestic character and were 
composed exclusively of advocates. 

Autonomy 48. We wish to emphasize the principle of autonomy 
of the Bor. thus sought to be given effect to by the Committee. Our 
Non-Advo- considered opinion is definitely against Judges who have 
wfbemem- never been advocates being brought into these autonomous 
bers of bodies that should consist wholly of members of the profes- 

Councils. sion. In this connection it may be noticed, that section 4 

of the Bar Councils Act, which prescribes the composition 
of the Bar Council provides for four persons to be nominated 
by the High Court, of whom not more than two may be 
Judges of that Court. The recommendation of the Com¬ 
mittee that the Judges nominated should have been persons 
who had been advocates was, it appears, made deliberately 
with a view to prevent Judges who had not been advocates 
from becoming members of the Council. It may be pointed 
out that, notwithstanding the provision in section 4(1) (b) 
of the Bar Councils Act, in some of the States, the High 
Court has not chosen to nominate Judges as members of 
the Bar Council. In spite of the absence of Judges on these 
Councils, so far as we are aware, there has been no com-, 
plaint about the satisfactory functioning of these Bar 
Councils. 

It would, therefore, appear that the time has arrived for 
making these professional bodies entirely autonomous. If, 
however, Judges have to form part of the composition of 
these bodies, they should be Advocate-Judges. 

No ex-officio 49. As to the Chairman of these Bar Councils, the Com- 
Chairman. m ittee has recommended that in the case of State Bar 
Councils, they should elect their own Chairmen. On the 
question of the Chairman of the All India Bar Council, the 
report of the Committee contains no recommendation. In 
our view, the State Bar Councils as well as the All India 
Bar Council, should be left to elect their own Chairmen- 
and a provision that the Advocate General should be the 
ex-officio Chairman or that a Judge should be an ex-officio 
Chairman would be inappropriate. 
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50. The All India Bar Committee reached the conclusion 
that the establishment of a separate Bar Council for the 
Supreme Court was unnecessary. We agree with that view. 
Having regard to the scheme of a common roll of advocates 
for the whole country there will no longer exist the class 
of advocates now known as Supreme Court Advocates. The 
advocates ordinarily practising before the Supreme Court 
will have the opportunity of exercising their franchise as 
members of the profession in regard to the Bar Council of 
the State to which they belong. In addition to this, repre¬ 
sentation has been provided for them in the All India Bar 
Council in the scheme proposed by the Committee for the 
constitution of the All India Bar Council. 

51. We have thought it unnecessary to go into a detailed 
discussion of the composition and functions of the State 
and All India Bar Councils. These matters have been 
exhaustively examined by the All India Bar Committee and 
we entirely endorse the recommendations on these heads 
made by them. We have dealt above with only some 
aspects of these heads which we thought needed emphasis 
and clarification. 

52. The existence of the evil of touting was recognised 
as early as 1879 when provision to combat the evil were 
made in the Legal Practitioners Act of that year. It was 
brought prominently to the notice of the Indian Bar Com¬ 
mittee of 1923-24 who noted that it was rampant in the 
Punjab and that so great was the evil that under the condi¬ 
tions then existing in Lahore, a Bar Council at Lahore 
could not function at all, unless it were entirely controlled 
and guided by the Bench. The evidence received by them 
left no doubt that toutning of various kinds prevailed in 
most parts of India. They observed 1 that “The plain fact 
is that unless the legal profession assists the courts to 
suppress touts little can be done by way of legislation.” 
One of the principal causes, in their opinion, of the existence 
of the evil was the serious overcrowding in the legal pro¬ 
fession. They hoped that with the qualifications of 
entrants to the profession being raised and the number 
admitted not being excessive, it may be possible to enforce 
a higher standard of discipline. They ended their observa¬ 
tions by expressing the hope that the Bar Councils, the 
establishment of which they recommended, would regard 
the suppression of touting as one of their principal 
concerns. 2 

53. The Civil Justice Committee of 1924-25 referred to 
the existence of the evil which had been pointed out by the 
Indian Bar Committee and observed that “In the first 
instance it would seem to lie with the members of the Bar 
-themselves to see that the law is put in motion. Moreover, 
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it is open to them to make persistent and unanimous efforts; 
to ensure that no member of the Bar appears, acts or pleads 
in cases brought to him by a tout. ***** Unfortunately, 
as matters stand their efforts in these directions are at best 
very occasional, spasmodic and unconvincing.” 1 The Com¬ 
mittee suggested that a tout who continued to act after being 
proclaims! a tout should be guilty of a criminal offence and 
that the definition of ‘tout’ in section 3 of the Legal Practi¬ 
tioners Act should be enlarged so as to include persons who 
carried on the activity of touting in serais, railway stations 
and other places by intercepting prospective litigants. These 
suggestions were accepted and amendments were made in 
the Legal Practitioners Act giving effect to them. 

54. Notwithstanding the view expressed by the Bar Com¬ 
mittee that the Bar Councils should take steps to eradicate 
the evil and their hope that the Bar Councils would make- 
the eradication of this evil their principal concern, it does 
not appear that they have attempted to take any steps in 
this direction. 

The evidence given before us showed that the evil per¬ 
sists and has increased in certain arfeas. We were told that 
the evil was rampant in certain districts of Andhra Pradesh, 
where the touts are known as village barristers and that in 
effect these touts are employed by the clients, the touts in 
their turn employing for a small proportion of the remu¬ 
neration received by them, the lawyer to do the client’s 
work in the Courts. Our attention was also drawn to the 
great dimensions which this evil has reached in the Punjab 
where a senior lawyer stated that the majority of the mem¬ 
bers of the Bar were guilty of the unprofessional conduct 
of employing touts and that in the circumstances, an honest 
member of the Bar would find himself in trouble if he tried 
to take steps to fight the evil. 

55. It is obvious that the root of the evil lies in the profes¬ 
sion itself. It is the professional man accepting work from 
a tout and agreeing to share his remuneration with the tout 
who creates the evil and makes its continuance possible. 
The man who works as a tout is but an auxiliary, and in 
many cases an agent of the professional man who indulges 
in this practice. Enactments which provide for proclaiming 
persons as touts, excluding them from entering certain 
places and punishing them, are thus really measures directed 
not against the persons who are primarily responsible for 
the existence of the evil but only against persons who act 
merely as the tools or agents of those on whom the real 
responsibility rests. It is obvious that the real cure for this 
evil lies in the hands of the profession itself and that no 
amount of legislation directed against those who act as touts 
can succeed in eradicating or even mitigating the evil. 


'Report—pp. 127-128 para. 20. 
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The overcrowding in the profession is undoubtedly one 
of the causes which has contributed to the growth of the 
evil. Persons entering the profession) whose economic con¬ 
ditions make it impossible for them to wait before they can 
start earning a living or who have waited without success, 
are driven to these practices in their struggle for existence. 
It not infrequently, happens, however, that lawyers who 
have been driven to these practices in the earlier stages of 
their career in their need to earn a living continue these 
practices even after they have gathered considerable prac¬ 
tice at the Bar and some of them even after they have 
attained seniority in the profession. 


We have suggested earlier some measures which we 
hope will result in restricting the number of entrants into 
the profession. A full time academic law course ending with 
properly conducted tests, followed by a professional course 
at the conclusion of which there would be a very stiff 
examination, should result in limiting the number who go 
into the profession and bring into it only those who have 
the real and serious purpose of practising it. In suggesting 
that the professional course should end with a very stiff 
test, we have equally in mind the entry into the profession 
of really well equipped persons and the necessity of 
limiting the number of entrants into it so that correct pro¬ 
fessional standards may be maintained. The division of 
the Bar into senior advocates and advocates should also in 
some measure help to make the lot of the new entrants into 
the profession easier and thus tend to remove the tempta¬ 
tion to indulge in these undesirable practices. 

56. These, however, can only be palliatives as the root 
of the evil lies in the profession itself. Only a sustained 
effort by all professional bodies, like Bar Councils and Bar 
Associations, can result in effecting a real improvement. 
Every Bar Association can frame rules, entitling it after 
enquiry suo motu or on complaints received by it, to post 
persons known to be acting as touts as undesirable persons 
on their notice boards. The rules should provide that 
members of the association observed or known to be 
associated with the persons notified to be undesirable 
persons shall, after due enquiry, be excluded from the 
membership of the association/ The mere making of such 
rules will, however, serve no purpose. Members of the 
association who happen to know about the contacts of their 
brother members with the persons notified to be undesir¬ 
able must, in their own interest and that of the profession, 
courageously come forward when the occasion arises and 
state what they know about their brother members. If 
the honourable and honest members of the Bar make a 
sincere effort in this direction taking upon themselves the 
unpleasant task of exposing the evil practices of their 
brethren one can definitely hope for an improvement in 
the situation. 


Bar Associ¬ 
ations to 
expel mem¬ 
bers em¬ 
ploying 
toms. 


Members to 
report un¬ 
desirables. 
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57. "Touting" is an evil which affects the due 
administration of justice. This view has been accepted by 
the law regarding it as a crime [section 36(6) of the Legal 
Practitioners Act], There is no reason, therefore why both 
the persons participating in the commission of the crime 
viz., the proclaimed tout as well as the concerned legal 
practitioner should not be • punishable under the law. 
Indeed, as has been pointed out above, the legal practitioner 
bears a greater responsibility in the matter than the tout. 

58. It was disclosed that in the State of Kerala the evil 
to touting existed, if at all, in a very small degree. We 
were at pains to enquire into the causes of this somewhat 
puzzling situation. It was said that as the vast majority 
of the people in the State were literate or educated, it 
was difficult for the touts to carry on their activities. The 
litigants knew or could find out for themselves the lawyers 
who would best help them. An alternative explanation of 
the absence of touts was that the people of the State were 
poor, the level of fees charged by lawyers was low and 
that there was, therefore,, no scope for the sharing of fees 
with touts. The far greater decentralization of Courts 
which we found had been carried out in Kerala may also 
account for this situation. The lawyers would be near to 
the litigants and would probably be well known to them. 

If the spread of education and the decentralization of 
the Courts are likely to be of help in mitigating this evil 
it may be hoped that in course of time with increasing 
education and greater decentralization of Courts, touting 
may be on the wane. 

59. The unification of the Bar, which it is hoped will 
soon be accomplished, will bring into existence an 
influential brotherhood of highly educated persons 
associated together in a common profession with common 
interests and common ideals. It will furnish glorious 
opportunities to the lawyer not only jn the professional 
field but in other and wider fields. 

It was said by Chief Justice Vanderbilt 1 that a lawyer 
had five functions, “counseling, advocacy, improving his 
profession, the courts and the law, leadership in moulding 
public opinion and the unselfish holding of public office.” 
He said: 

“In a free society every lawyer has a responsibility, 
that of acting as an intelligent, unselfish leader of 
public opinion—I accent the qualities “intelligent” and 
unselfish—within his own particular sphere of influence. 
Finally, every great lawyer must be prepared, not 
necessarily to seek public office, but to answer the call 
for public service when it comes.” 

60. The unified Bar of India can be a powerful influence 
for welding the country together and for combating all 
sectional, regional and communal trends. It can largely 

i“Five Functions of the Lawyer” by Chief Justice Arthur T. Van¬ 
derbilt—A. B. A. Journal, January, 1954. 
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mould public opinion in matters relating to law, legislation 
and the administration of justice. The impact of the 
lawyer on public affairs is waning. An all India Bar, 
organized and striving after true ideals, could restore, and 
even add to, the influence that lawyers used to exercise in 
public affairs. These tasks can, however, be achieved only 
if the lawyer lives up to the great ideal of his profession, 
and maintains proper professional standards not only of 
efficiency but of integrity. 

Some of our eminent lawyers have helped to frame our 
great Constitution. It will be for the unified Bar of India- 
to help achieve the lofty ideals embodied in its noble Pre¬ 
amble. The lawyer of the future will have to think less 
of advancing himself and his profession and more of service 
to the common man and his motherland. 

61. Our conclusions regarding the legal profession can 
be summarised as follows— 

(1) The existence of proper standards in the Bar 
is essential for the efficient administration of justice. 

(2) In recent years, there has been a fall in the 
efficiency of the Bar and in the quality of the new 
entrants to the profession. 

(3) The recommendations of the All India Bar 
Committee for the creation of a unified All India Bar 
should be implemented. 

(4) Further recruitment of non-graduate pleaders 
and mukhtars should cease. 

(5) The requirement of a certain number of years' 
practice in the High Court for enrolment as a Supreme 
Court advocate should be dispensed with. 

(6) An advocate on the Common Roll should have 
the right to practise in all Courts in India from the 
highest to the lowest. 

(7) It should be mad# clear that this right to 
practise does not include the right to act on the 
Original Sides of the High Courts of Calcutta and 
Bombay so long as the dual system is maintained there. 

(8) The dual system should continue on the 
Original Sides of. the Calcutta and Bombay High 
Courts. 

(9; A modified dual system should be introduced 
in the Supreme Court to improve the efficiency of its 
Bar. 


(10) The Bar should be divided into senior advo¬ 
cates and advocates. 


Summary of 
Conclusions. 
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(11) The Chief Justice and the Judges of a High 
Court or the Supreme Court (the Full Court) should 
invite advocates of at least ten years' standing to place 
themselves cif'the list of seniors, after satisfying them¬ 
selves that the advocate invited deserves the distinction 
by virtue of his ability, status and reputation at the 
Bar. 


(12) Those who accept the invitation will be styled 
as senior advocates and will have preaudience over all 
other advocates. 

(13) Senior advocates will be under an obligation 
not to do drafting work of any kind or advise on evi¬ 
dence. They may, however, settle pleadings and 
affidavits which have been drawn by an advocate who 
is not a senior. 

(14) Further, senior advocates cannot appear in 
any Court or in any cause unless they are briefed with 
an advocate not in the list of seniors. 

(15) Provisions should be made by statute for 
dividing the Bar into senior advocates and advocates 
and for imposing restrictions on the nature of work 
that can be done by a senior. 

(16) Such a division will lessen adjournments 
caused by concentration of work in the hands of a few 
lawyers, and by bettering the lot of the juniors, serve 
to attract a better type of men into the profession. 

(17) The rules of the Bar Associations or the Bar 
Councils should fix the relative fees to be paid to a 
senior advocate and the advocate who appears with 
him. 

(18) The State should not charge any fee for the 
enrolment of advocates. 

(19) An enrolment fee of Rs. 125 may, however, 
be charged by the St^e Bar Council from each entrant 
and out of this Rs. 25 should be paid by the State Bar 
Council to the All India Bar Council. 

(20) The recommendations of the All India Bar 
Committee with regard to the establishment, com¬ 
position and functions of the State and All India Bar 
Councils should be implemented. 

(21) If Judges are nominated by the Supreme 
Court and the High Courts to the Bar Councils they 
should be Advocate-Judges. 

(22) The *Bar Councils should elect their own 
Chairman and provisions such as that the Advocate- 
General or a Judge should be the ex-officio Chairman 
are inappropriate. 
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(23) The establishment of a separate Bar Council 
for the Supreme Court is unnecessary. 

(24) Wherever there are different Bar Associations 
in the same Court they should be merged into one. 

(25) The evil of touting is widely prevalent in 
some parts of the country and steps should be taken 
to put an end to it. 

(26) The legal profession is itself chiefly responsi¬ 
ble for the existence of touts and the advocate who 
employs a tout should be deemed guilty of a crime and 
be punished. The law should be amended for that 
purpose. 

(27) Bar Associations and Bar Councils should 
frame rules enabling them to post persons known to act 
.as touts as undesirable persons on their notice boards. 

(28) Any member of the Bar found associating 
with persons so posted should be excluded from the 
membership of the Association. 

(29) Members of the Bar should not shirk from 
the unpleasant task of giving evidence against their 
fellow-members guilty of undesirable practices. 
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Rajasthan,, . . 1127 1183 136 

Uttar Pradesh . 1754 7187(A) .. .. .. 1613(B) 

West Bengal . 3119 3634(A) ,, ,, 1795(B) 
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ANNEXURE II 
Bombay Bar Association 

Following are the rules applicable to members on the 
Senior list of the Bar Association:— 

(i) They will not draft any pleading. 

(ii) They will not settle any pleading, unless it is 
drawn by an advocate not on the list of Senior Advo¬ 
cates. 

(iii) They will not ordinarily appear in chambers, 
except on a Summons for Judgment, or on motions. 
They will be, however, entitled to appear in chambers 
or on motions where a brief is offered to them by a 
Solicitor on the ground that the matter involved is of 
exceptional difficulty or considerable importance. 

(iv) They will not appear in Short Causes where a 
short cause is ex parte or where an application has to 
be made or resisted for the transfer of the suit to the 
list of Long Causes, in undefended long causes, in 
undefended Commercial Causes and in matters placed 
on board for a Consent Decree except when minors are 
concerned. 

(v) They will not appear in any Commercial 
Cause. Testamentary suit or Long Cause unless an 
advocate not on the list of Senior Advocates is briefed 
along with him. 

(vi) That the Advocate who has drawn the pleading 
referred to in sub-rule (ii) and the Advocate required 
to be briefpd along with him under sub-rule (v) shall 
be junior in standing to him in reference to the roll of 
advocates maintained under the Indian Bar Council's 
Act. 

The above rules will not*apply to any matter in any 
appeal from the Original Side of the High Court. 
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27.—LEGAL AID 


^Equality 
before the 
law a implit 
'degel aid. 


"The move¬ 
ment for 
'legal aid 
iin India— 
_ History. 


1. The preamble to the Constitution of India speaks of 
justice, social, economic and political and of equality of 
status and opportunity. Article 14 of the Constitution pro¬ 
vides that the State shall not deny to any person equality 
before the law or the equal protection of the laws. Equality 
in the administration of justice thus forms the basis of our 
Constitution. Such equality is the basis of all modern 
systems of jurisprudence and administration of justice. 
Equality before the law necessarily involves the concept 
that all the parties to a proceeding in which justice is sought 
must have an equal opportunity of access to the Court and 
of presenting their cases to the Court. But access to the 
Courts is by law made dependent upon the payment of 
court-fees, and the assistance of skilled lawyers is in most 
cases necessary for the proper presentation of a party’s case 
in a court of law. In so far as a person is unable to obtain 
access to a court of law for having his wrongs redressed 
or for defending himself against a criminal charge, justice 
becomes unequal and laws which are meant for his protec¬ 
tion have no meaning and to that extent fail in their pur¬ 
pose. Unless some provision is made for assisting the poor 
man for the payment of court-fees and lawyer’s fees and 
other incidental costs of litigation, he is denied equality 
in the opportunity to seek justice. "The rendering of legal 
aid to the poor litigant is, therefore, not a minor problem 
of prbcedural law but a question of a fundamental character. 

V 

2. The question o£ legal aid has been engaging the atten¬ 
tion of the Government of India since 1945. The credit 
for drawing the attention of the Government of India to 
this important question goes to the Bombay Legal Aid 
Society which, as will be seen in Appendix IV has done 
pioneer work and rendered great service to the cause of 
legal aid in the State of Bombay. In 1945, that Society, 
invited the attention of the Government of India to the 
Report of the Committee on legal aid and legal advice in 
England and Wales appointed in 1944 by the Lord Chancel¬ 
lor under the chairmanship of Lord Rushcliffe. That 
Committee was directed to enquire into the facilities 
existing in England and Wales for the grant of legal aid 
to poor persons and to make recommendations for making 
legal aid and legal advice available to such persons in the 
conduct of litigation, whether civil or criminal, in which 
they were concerned. In their letter to the Government 
of'India, the Bombay Legal Aid Society suggested the 
appointment of a similar committee in India to examine 
the problem of legal aid. In 1946, the Government of 
India enquired from the Provincial Governments whether 
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Previous 

enquiries. 


The attitude 
of the 
Govern¬ 
ments— 
Central and 
State. 


they would be able to provide greater facilities for legal aid 
to poor persons in both civil and criminal cases. The 
Provincial Governments were then, in general, of the 
opinion that the existing provisions for legal aid in civil 
cases were sufficient but that the provisions for the grant 
of similar aid in criminal cases might be liberalised. On 
the ground of financial stringency, however, they were 
reluctant to undertake any scheme of free legal aid even 
to the limited extent of the further extension of such aid in 
criminal cases. 

3. Partly as a result of the correspondence that had taken 
place between the Government of India and the Provincial 
Governments in regard to the question of legal aid and as a 
result of certain resolutions moved in the Bombay Legis¬ 
lative Council and the Bombay Legislative Assembly the 
Government of Bombay appointed a Committee m March 
1949 under the Chairmanship of Mr. Justice Bhagwati 
(then a Judge of the Bombay High Court) to consider the 
question of the grant of legal aid in civil and criminal 
proceedings to poor persons, persons of limited means and 
persons belonging to the backward classes and to make 
recommendations for making justice more easily accessible 
to these persons. This Committee went exhaustively into 
the question of legal aid and made a detailed report in 
October 1949. That Report is perhaps the most informed 
study that has been so far produced in India on this subject. 

In 1949, the Government of West Bengal also set up a 
Committee under the Chairmanship of Sir Arthur Trevor 
Harries, then Chief Justice of the Calcutta High Court to 
make recommendations in regard to judicial reform in the 
State and this Oommittee considered among other subjects 
the question of granting State aid to indigent litigants and 
made certain recommendations. 

4. It appears that the view of the Government of India 
at that time was that the provision of free legal aid to poor 
persons was primarily a State responsibility and that they 
would not take any action in the matter. In 1952, the 
Government of India again wrote to the State Governments 
requesting them to make fuither provision for legal aid in 
criminal cases in respect of offences punishable with not 
less than five years’ rigorous imprisonment and appeals 
arising out of those cases. The reply from the States was 
that in view of their financial difficulties the State Govern¬ 
ments were unable to grant further legal aid in criminal 
cases as suggested by the Government of India. There¬ 
after, the West Bengal Government again considered it 
necessary to have the question of giving legal aid to persons 
having no resources enquired into by a Committee under 
the Chairmanship of Sir Arthur Trevor Harries, retired 
Chief Justice of the Calcutta High Court. This Committee 
considered the question in detail and made valuable 
recommendations. These, however, do not appear to have 
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been given effect to by the State Government presumably 
for reason of financial considerations. 

In January, 1956 the Government of India for the third 
time addressed the State Governments advising them of 
their tentative view that there was a case for increasing 
the scope of legal assistance to the poor and that while the 
question of including in the Five Year Plan schemes for 
granting legal aid to the poor was under .consideration the 
State Governments might examine the matter again and, if 
possible, include in their budgets' some token •provision for 
legal aid. This appeal, as in the past, failed to evoke an 
encouraging response. Most State Governments were 
reluctant to embark on schemes involving financial obli¬ 
gations. Some of them replied stating that they had made 
token provisions ranging from Rs. 1,000 to Rs. 2,000 in their 
budgets in respect of legal aid. 


What has been stated above shows that though legal aid 
has been the subject of correspondence between the Govern¬ 
ment of India and State Governments, it has so far failed to 
arouse more than a casual interest in the State Govern¬ 
ments except perhaps very recently in Kerala. 1 The 
question of legal aid has unfortunately been regarded as of 
very minor importance compared with other projects and 
schemes under the Five Year Plans which have been given 
very high priority. 

5. The need for legal aid has increased enormously with Ald in 
the growth of industrialism and urban conditions of life. counSes: 
The large mass of legislation in the modern state with the in the ’ 
inevitable technicalities of the law has occasioned a consi- U.S.A. 
derable increase in litigation. In the United States, the 
question of legal aid has, during the present century, 
received considerable attention. In spite of the disturbing 
influences of the two world wars, the movement for legal 
aid has gained considerable momentum. The spread of 
the legal aid movement in the United States has been due 
largely to the intense efforts of private voluntary organisa¬ 
tions. Government aid is looked upon with disfavour on 
the ground that it brings with it governmental control. 

Legal aid is given by various types of organisations such 
as the Legal Aid Societies, the Social Service Organisations, 
the. Law School Clinics and the Bar Association Offices. In 
1921, the American Bar Association took upon itself the 
duty of encouraging the establishment and maintenance 
of legal aid organisations. In course of time a partnership 
was formed between the legal aid organisations and the Bar 
and this combination provided effective national leadership 
to the legal aid movement. The undermentioned figures 


1 The Kerala Government has recently framed rules for the grant of 
legal aid. They are called “ Kerala Legal Aid (to the Scheduled Castes and 
scheduled Tribes and to the poor). Rules 1957 ”. Vidi Appendix III. 
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showing the number of cases in which legal aid was granted 
in the United States are instructive. 1 

l _ 



Year 




No. of 
cases 

Cost of 
operation 

Amounts 

collected 

for 

clients 

t 







$ 

$ 

1876 . 

• 

• 

• 

• 

• 

212 

1,060 

1,000 

1886 . 

• 

• 

• 


• 

3,462 

3.820 

19.357 

1896 . 



• 


• 

15,017 

13,450 

76,695 

1906 . 



• 


• 

37.603 

53.347 

99,049 

1916 . 



« 


• 

117,201 

181,408 

340,199 

1926 . 



■ 


• 

152,214 

369,264 

645,991 

1936 . 



• 



260,400 

577,220 

526,9031' 

1946 . 



, 



301,628 

1,033,812 

751,706 


“In Canada the term ‘Legal Aid’ embraces ‘Legal Advice’. 
There is no unified Legal Aid in Canada. Each Bar Asso¬ 
ciation has its own system. The Bar Association of 
Ontario has established a complete organisation. The 
Canadian Bar Association passed a resolution at its annual 
meeting held in 1950 advocating the establishment of a 
Legal Aid Organisation under the auspices of the Associa¬ 
tion. In ten provinces, Legal Aid is being given in one 
form or another. The community chests are not utilised, 
but lawyers individually or collectively bear the cost. 
Generally the courts appoint counsel to defend cases.” 2 

“In South Australia, the members of the Bar voluntarily 
undertake the work of taking assignments under the 
scheme. The Council of the Law Society administers the 
scheme.” 3 

6. Until the passing of the Legal Aid and Legal Advice 
Act of 1949 (12 & 13 Geo. 6 Ch. 51), the legal aid movement 
in England lagged far behind its counterpart in the United 
States. Realising that the task of acting gratuitously for 
poor persons imposed a heavy burden on the legal profes¬ 
sion and that the position in regard to legal aid was un¬ 
satisfactory, in 1944 the Lord Chancellor appointed a 
Committee to report and make recommendations on the 


l “The American Lawyer”, Albert P. Blaustein and Charles 
O. Porter, 1954, page 82. Fuller information about American Legal Aid 
Organisations is to be found in “Availability of Legal Service” Chapter III, 
page 64. 

•“The Lawyer”, May, 1957, pages 18 and 19. para. 6 . 

•“The Lawyer”, May, 1957, page 19, para. 7. 

I 
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question. The Committee submitted its report in May, 
1945, making the following recommendations:— 

(1) Legal aid should be available in all courts 
and in such manner as will enable persons in need to 
have the help they require; 

(2) The provision for legal aid should not be 
limited only to those who are normally classed as 
poor but should include a wider income group; 

(3) Those who cannot afford to pay anything for 
legal aid should receive it free of cost. For those 
who can pay something towards the cost, a scale of 
contributions should be prescribed; 

(4) The cost of the scheme should be borne by 
the State but it should not be administered either by 
a department of the State or by local authorities; 

(5) The legal profession should be responsible fpr 
the administration of the scheme except that part of 
it which was dealt with under the Poor Prisoners’ 
Defence Act; 

(6) Barristers and Solicitors should receive ade¬ 
quate remuneration for their services; 

(7) The Law Society should be requested to 
frame a scheme for the establishment of legal centres 
in the country; 

(8) The Law Society should be answerable to the 
Lord Chancellor for the administration of the scheme; 

(9) The term “poor person” should be discarded 
and the term “assisted person” should be adopted. 1 

These recommendations were implemented by the enact¬ 
ment of the Legal Aid and Advice Act, 1949. 

Under the English Act provision has been made for 
the giving of legal aid in all courts, civil and criminal, 
for all types of proceedings except personal actions. 
Such aid includes representation by solicitors and counsel 
and is not given unless the applicant shows that he has 
reasonable grounds for instituting or defending or being 
a party to any proceeding. It.may also be refused if it 
appears unreasonable that he should receive it in the 
particular circumstances of the case. The question 
whether a person’s financial circumstances are such as to 
entitle him to legal aid under the Act and if so whether 
he should receive such aid free of all cost or should 
himself make a contribution towards the cost is deter¬ 
mined by reference to his disposable income and his dis¬ 
posable capital. Legal aid is available to any person 
whose disposable income does not exceed & 420 per annum. 
Persons with a disposable income over £ 156 or with a 

1 RushclifFe Committee Report, page 23. Report of the Committee 
on Legal Aid and Advice in England and Wales. 
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disposable capital exceeding £ 75 have to make contribu¬ 
tions towards the costs. Disposable income and disposable 
capital are assessed after making deductions for main¬ 
tenance of dependents, interests on loans, income-tax, 
rent and other matters for which a person may reasonably 
provide. Panels of solicitors and barristers willing to act 
for assisted persons are maintained. The act also contains 
provision for legal advice being given on payment of a 
small fee. 1 The lawyers representing the assisted 
persons are paid their fees and out-of-pocket costs out of 
the Legal Aid Fund. Counsel is paid eighty-five per cent, 
of the amount allowed on taxation of costs in the House 
of Lords and the Supreme Court and his full fee in pro¬ 
ceedings in the County Court. A solicitor is paid eighty- 
five per cent, of the amount allowed on account of profit 
costs and the full amount allowed on taxation of the costs 
on account of disbursements in the Supreme Court and 
the full amounts of both profit and out-of-pocket costs in 
the County Courts. The responsibility for administering 
the scheme is laid upon the Law Society. The functions 
of the Society which are performed by its council in¬ 
clude the establishment and administration of the Legal 
Aid Fund. This Fund is constituted by moneys provided 
by Parliament, the contributions made by the assisted 
persons, the fees recovered for. legal advice and the costs 
awarded to the assisted persons and recovered. The Act 
has also liberalised the provisions relating to legal aid in 
criminal courts under certain statutes. 

Upto the end of the year 1950 about 10,000 assisted 
persons had been enabled to recover by way of damages 
seven million pounds sterling and about 70,000 persons 
had, with assistance rendered under the Act, successfully 
petitioned for divorce or defended divorce proceedings. 
The Report of the Select Committee of the House of 
Commons on Estimates reviewing the working of the 
scheme of legal aid stated that the scheme’s greatest 
contribution had been to enhance the equality of all men 
before the Law and hence the dignity and prestige of the 
Law. 

7. In India, facilities for legal aid are very meagre. 
Apart from voluntary organisations in a few towns like 
Bombay, Calcutta and Bangalore there is not much 
organised effort either governmental 2 or private intended 
to give to the poor the’ benefit of the law. As we have 
already seen, the Governments of the States have not in 
general been very enthusiastic about proposals calculated 
to enlarge the scope of legal aid. Nor has the legal 
profession with some creditable exceptions regarded the 
rendering of legal aid to the poor litigant as its 
responsibility. 

‘The provisions relating to the grant of legal advice have not yet been 
brought into force. 

‘Kerala is an exception. 
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In Bombay, the High Court has made certain rules 
which provide for the assistance of a lawyer to a person 
allowed to sue or defend in forma pauperis. These rules 
have been made for the Original and Appellate Side of 
the High Court as well as for the City Civil Court. Rules 
have also been made on the Original Side of the Calcutta 
High Court which provide that in fit cases attorneys and 
counsel can be assigned to a pauper for the conduct of 
his case or appeal. Rules recently made by the Kerala 
Government provide for legal aid, in the main, to persons 
of the Scheduled Castes and Scheduled Tribed and to 
poor persons whose average monthly income is not more 
than Rs. 100. These rules make a distinction between 
the members of the Scheduled Castes and the Scheduled 
Tribes on the one hand and other poor persons as defined 
therein on the other as regards the extent of the legal 
aid to be given in both civil and criminal cases. A 
budget provision of Rs. 35,000 has been made for this 
purpose. 

In so far as the criminal courts are concerned provi¬ 
sion has been made in all the States for the employment 
of a lawyer in the courts of session and the High Court 
for the defence of persons accused of offences punishable 
with death. Provision has also been made in some 
States for the employment of counsel for poor persons in 
references from the verdict of the Jury and appeals from 
acquittals. 

So far as civil courts are concerned, speaking generally, 
in most of the States there are no statutory facilities for 
the grant of legal aid in civil courts other than those 
provided by Orders XXXIII and XLIV of the Civil Pro¬ 
cedure Code. 

The existing facilities for legal aid in the several 
States are set out in Appendix III. 

Apart from the on. agencies referred to above there 
exist in the States a few voluntary organisations like the 
Bombay Legal Aid Society and the Legal Aid and Advice 
Society of West Bengal. These organisations have not 
been able to make substantial progress for lack of funds. 

8 . It must be emphasised that private legal aid cannot The seed 
make public legal aid superfluous and can never be an f< * Sate 
argument against the latter. The general principle that aM " t * noe 
legal aid is a service which the modem welfare State owes 
to its citizens can no longer be disputed. “It is part of 
that protection of the citizen’s individuality which, in our 
modern conception of the relation between the citizen 
and the State can be claimed by those citizens who are 
too weak to protect themselves. Just as the modem 
State tries to protect the poorer classes against the 
common dangers of life, such as unemployment, disease, 
old-age, social oppression etc., so it should protect them 
122 M. of Law— 38 . 
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when legal difficulties arise. Indeed, the case for such 
protection is stronger than the case for any other form 
of protection. The State is not responsible for the out¬ 
break of epidemics, for old-age, or economic crisis. But 
the State is responsible for the law. That law again is 
made for the protection of all citizens, poor and rich alike. 
It is therefore the duty of the State to make its machinery 
work alike for the rich and the poor .” 1 The Bhagwati 
Committee took the same view holding that the prob.em 
of legal aid is under the modern conception of the 
obligations of the State to be treated on a par with other 
social insurance schemes like old-age pensions, free educa¬ 
tion and free medical relief and that, therefore, the State 
must take upon itself the responsibility of providing legal 
aid to poor persons and persons of limited means . 2 

The c«se 9 . Several arguments have been advanced by critics 

W St aid. a 8 ainst the acceptance of the principle that it is the 
aie 31 ’ obligation of the State to provide legal aid. It is con¬ 
tented that legal aid to the poor might make people more 
litigious and increase litigation, that the scheme would 
be liable to abuse by dishonest and unscrupulous people 
and that a scheme of legal aid would impose a dispropor¬ 
tionately heavy financial burden on the State. The fears 
of the abuse of the scheme and increase in litigation 
do not appear to be well-founded and seem to proceed 
upon a misconception of the practical working of legal 
aid organisations. The Bhagwati Committee has pointed 
out that these apprehensions proceed from a want of faith 
in the proper working of legal aid schemes. With proper 
safeguards for scrutinising the financial position of the 
applicant and for determining the fitness of the causes 
for which aid is given there would appear to be no room 
for apprehension of a possible misuse of the scheme. 
Undoubtedly schemes of legal aid would impose heavy 
financial liabilities on the State. This consideration would, 
however, be irrelevant once the principle is accepted that 
the rendering of legal aid is a State obligation to be 
treated on a par with other schemes of social security 
in a welfare State. 

It is true that legal aid schemes are being worked by 
voluntary organisations in countries like the United States, 
Canada and Australia as noticed above. There is nothing, 
however, to indicate that legal aid rendered in these 
countries is commensurate with the needs of the citizens 
requiring assistance. In our view the method adopted in 
England of State aid is definitely to be preferred, the more 
so when our aim is to render our State a social welfare State. 


'Legal Aid for the Poor by E. J. Cohn, Law Quarterly Review, Volume 
LIX, p. 250 at p. 256. 

•Report of the Committee on Legal Aid and Legal Advice in the State 
of Bombay, page 8, para. 19. 
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10. While it should be the duty of the State to provide The role of 
funds for legal aid schemes in the largest possible measure, Legal^Aid. '' 
it must be the task of the legal profession to shoulder the 

main, if not the entire, responsibility for the working of 
the scheme. The training and equipment of the lawyer, 
his close association with the machinery for administration 
of justice and his knowledge of its procedures tend to make 
him the fittest instrument for administering a scheme of 
legal aid. Therefore though the State may provide funds 
for the purpose the day-to-day administration of the scheme 
will have to be looked after by bodies which are wholly 
or preponderatingly composed of lawyers. ’ 

11. To what extent should the profession be called upon 
to play its part in rendering legal aid on a voluntary basis 
and without any payment of fees? An argument which is 
freely used to justify the putting of the responsibility on 
the legal profession of rendering this service to the commu¬ 
nity gratuitously is that the legal profession having been 
granted important privileges in regard to the administration 
of the law it is its obligation to look after the needy litigant, 
without charging fees. The very basis of this argument 
appears to us to be unsound. The profession of the law 
like any other profession can be adopted and practised by 
persons who have obtained the necessary qualifications 
and a license permitting its practice. It would thus appear 
to be no different from any other profession and it would 
be incorrect to assume that the profession has been granted 
any privileges in regard to the administration of law. 

Further though the insistence on the universal conscrip¬ 
tion of the legal profession in this social service may at 
first sight appear to be attractive it has great drawbacks. 

Legal assistance to the poor litigant may be rendered effec¬ 
tively by a member of the legal profession voluntarily 
undertaking such work. But such assistance given by an 
unwilling lawyer on whom this duty is compulsorily impos¬ 
ed may not be satisfactory. It may well be therefore that 
a system of conscripting lawyers for this work even if it 
could be based on some principle may fail of its true pur¬ 
pose. It is probably for this reason that we do not find 
in any of the Anglo-American and Continental States where 
provision for legal aid exists, a system of legal aid which 
throws the responsibility for it on the legal profession by 
making it obligatory on them to render free legal aid. 

12. The Bhagwati Committee while rejecting the sugges- conscrip¬ 
tion that the profession should be compelled to do all, legal tion of 
aid work gratuitously recommended a certain amount of lawyers or 
compulsion. It proposed that a maximum of six free cases undesirable. 
every year should be done by every lawyer without pay¬ 
ment of fees. 1 An element of compulsion is also to be 

found in the rules of the Bombay High Court on its Original 

‘Report of the Committee on Legal Aid and Legal Advice in the State 
of Bombay, p. 87. 
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SMe which provide for the assignment of an advocate or 
an attorney or both to assist a person who is permitted to- 
sue or defend as a pauper and that the advocate or attorney 
so assigned shall not be at liberty to refuse his assistance 
unless he satisfies the Court or Judge that he has good 
reason for refusing. We are on principle opposed to the 
imposition of any measure of compulsion in the matter of 
legal aid. A lawyer is in the same position as a qualified 
doctor or engineer permitted to practise his profession. If 
members of these latter professions or other professions 
may not be compelled to do professional work without 
payment for poor persons, there appears to be no reason 
why a discriminatory compulsion of any kind should be 
imposed on the legal profession. 

Duty G f 13. But it by no means follows that the legal profession 
Lawyers. does not owe a moral and social obligation to poor members 
of society. In our view, every member of the profession 
including the busy senior members at its top should make 
it a rigid rule to do a certain number of cases of poor per¬ 
sons every year. This obligation is owed in a greater 
degree by the senior members of the Bar who can better 
afford the sacrifice involved and whose example in assisting 
poor persons is likely to be followed by the junior members. 
In this connection we might refer to the observations of 
Viscount Buckmaster, then Lord Chancellor: 

“What steps are we to take to remove from our 
profession the reproach that the poor man cannot get 
the same even-handed justice as the rich? It does 
not mean that he does not get justice before the Bench. 
That I never heard said — That the scales of justice 
are heavily weighed against the poor litigant is not an 
accurate statement, but nobody can deny that the rich 
litigant by being able to get help of the best man has 
an advantage. How are we going to meet that? It 
is something that needs to be met. I believe myself 
it could be met both here and at home, if everybody 
engaged in law—either where the branches are divided 
into counsel and solicitors or where they are one, just 
simply as lawyers—if every person took a certain 
number of worthy poor person’s cases in the course of 
a year and dealt with them exactly as he would with 
the case of a rich client and that we should have thus 
gone a long way to remove the reproach.” 1 

Lawyers in India would not be worthy of the great 
traditions of the profession if they failed to render this; 
social service which can be so usefully and appropriately 
rendered by them. A true welfare State can function only 
if every citizen renders some service at a sacrifice and the- 
lawyer working in his professional capacity is not an 
exception. 

•Address delivered to the Canadian Bar Association on the 27th August,. 

1925 - 
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14. It will be realised, however, that even if all lawyers Voluntary 
performed this social duty and did a number of cases every ail L 
year without charging fees there will yet remain a large Payme n t at 
mass of litigation of persons without adequate means'for reduced 
which advice and representation in court will be needed, “tea- 
Such cases will have to be distributed amongst the members 
of the profession who have volunteered to lend their 
services for legal aid and agreed to their names being put 
on panels, maintained by legal organisations. These 
lawyers will have to be remunerated for the work done by 
them on certain fixed scales which may be two-thirds or 
half of the fees payable on taxation in civil cases and the 
fees prescribed by the appropriate authority in criminal 
cases. We have no doubt that a large number of members 
of the profession will readily come forward to be put on 
these panels and thus help to relieve the burden on the 
State of rendering legal aid to deserving poor persons. 


15. The comprehensive study made by the Bhagwati Adoption 
Committee of the problem of legal aid was undoubtedly Bombay 
made with special reference to the conditions preyailing in Ben gai 

the State of Bombay. However in our view with certain Schemes 
modifications arising out of what has been said above and recom- 
in regard to the suggested deductions in arriving at the dis- “ended, 
posable income and the disposable capital (paras 68 and 69 
of the Report) the scheme laid down by the Committee 
can well serve as a working model which can be adapted 
to the local needs and conditions of each State. A summary 
of the recommendations of the Committee is annexed as 
Appendix I to this chapter. We may also advert to the 
Report of the Trevor Harries Committee on legal aid in 
West Bengal which consists of concise recommendations 
under various heads. The scheme embodied in these 
recommendations though less comprehensive than the 
Bombay scheme is simple and capable of being quickly put 
into execution. We annex these recommendations as 
Appendix II to this chapter. 

16. While fully emphasising the great importance of a Financial 
system of legal aid as a necessary complement to the aspects, 
efficient and equal administration of justice, we are 
conscious that the full implementation of a scheme such, 

for example, as has been recommended by the Bhagwati 
Committee will involve heavy financial burdens upon the 
States. We have not been able to assess even approximately 
the cost of working a fully comprehensive legal aid scheme 
on a countrywide scale, but it is obvious that it must be 
very substantial. We are also conscious that as in other 
matters we must in the matter of legal aid proceed by 
gradual stages and lay down priorities. Legal aid will have 
first to be extended to persons accused of crime, particularly 
crimes of serious nature. Members of Scheduled Castes 
and Scheduled Tribes who generally are without means will 
also have to receive preferential consideration. Legal aid 
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Immediate 
steps to be 
taken. 


Formation 
of legal aid 
committee 
by Bar As¬ 
sociations. 


will have next to be extended to really poor persons; and 
then gradually made available to persons of moderate 
means who are unable to bear the cost of litigation. 

17. Certain measures of legal aid are however capable of 
being implemented forthwith without the need of setting 
up elaborate Legal Aid Organizations by amending the law 
or the rules of the courts. The additional financial burden 
involved in giving effect to these measures will be very 
small and in our view these measures should be given effect 
to immediately. We therefore recommend that: 

(1) Representation by a lawyer should be made 
available at Government expense to accused persons 
without means in all cases tried by a court of session; 

(2) Representation by a lawyer should be made 
available at Government expense to applicants with¬ 
out means in proceedings under section 488 of the 
Criminal Procedure Code; 

(3) Representation by a lawyer should be made 
available at Government expense to an accused person 
without means at the time of the final hearing of a 
jail appeal which has been admitted; 

(4) The explanation to Rule 1, Order XXXIII of the 
Civil Procedure Code should be amended so as to entitle 
a person who is not entitled to property worth Rs. 1,000 
to sue as a pauper or alternatively so as to define a 
pauper as a person who is not possessed of sufficient 
means, other than the subject-matter of the suit, to 
enable him to pay the fee prescribed by law; 

(5) Order XXXIII of the Civil Procedure Code 
should be amended so as to enable a person not only to 
sue as a pauper but to defend a suit or other proceed¬ 
ing as a pauper; 

(6) The expression “pauper” used in Order XXXIII 
should be replaced by the expression “poor person” or 
“assisted person”; 

(7) Rules of the High Courts should give power to 
the High Courts and subordinate courts to provide, in 
-proper cases, counsel to the pauper litigant, such counsel 
being chosen out of a panel of counsel who have 
expressed their willingness to be on the panel. 

The recommendations made above can all be given effect to 
by appropriate changes made by the High Courts in their 
rules; in fact, some High Courts have already made changes 
in their rules in the direction indicated. 

18. Apart from State and Governmental action it is essen¬ 
tial that the members of the profession should also forth¬ 
with take steps to adopt such measures of legal aid as can be 
achieved by their voluntary effort. Each Bar Association 
in the country- may for this purpose form a Legal Aid 
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Committee. The Committee will enlist such members of 
the Association as are agreeable to lend their assistance in 
rendering legal aid to persons without means. The 
Committee will have' to frame rules for determining the 
type of cases in which such legal aid should be rendered 
and also the manner of rendering such legal aid. Members 
of the panel of lawyers may devote in turn an hour or two 
every week at the offices of the Association in looking into 
the cases of applicants for aid in order to decide whether 
their means are such as to entitle them to legal aid and 
whether their cases are such as to merit assistance. If a 
person is considered to be eligible for legal aid, legal advice 
may be tendered to him either in the matter of prosecuting 
or defending a claim and assistance may be rendered to the 
person from time to time in the matter of proceedings to be 
taken in court and ultimately at the hearing of the cause 
or matter. We have no doubt that in every Bar Association 
there will be a substantial number of persons willing to 
render assistance to indigent litigants and work such volun¬ 
tary schemes of legal aid. 

19. Members of the Bar in Bhagalpur in Bihar and in 
Bangalore in South India have associated themselves 
together for rendering legal aid and there probably are 
other bodies of lawyers who have been working in the same 
direction. There is no reason why an activity of this 
character should not be considered a duty to be performed 
by every Bar Association in the country. Indeed, members 
of the Bar may go further and register themselves in 
association with other interested persons into societies 
pledged to the rendering of legal aid, obtaining public and 
private funds for the purpose as has been done in West 
Bengal by the foundation in 1952 of the Legal Aid and 
Advice Society of West Bengal which has been doing useful 
work. The details of its working and of similar societies in 
other States may be found in Appendix IV. 

20. We summarise our recommendations on legal aid as 
follows: — 

(1) Free legal aid to poor persons and persons of 
limited means is a service which the modem State and 
in particular a> Welfare State owes to its citizens. The 
State must, therefore, accept this obligation and make 
available funds for providing such legal aid to poor 
persons and persons of limited means; 

(2) The legal profession must in the main, if not 
entirely, accept the responsibility for the administra¬ 
tion and working of schemes of legal aid. This 
responsibility should be discharged by the profession 
by organising and by serving on bodies which wiH 
render legal aid, and representing in courts poor 
persons or persons of limited means on the payment of 
only a proportion of the fees payable on taxation; 


Existing 

Associations. 


Summary of 
Recom¬ 
mendations 
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(3) The legal profession owes a moral and social 
obligation to poor members of society which it must 
discharge by every member of the profession doing a 
certain amount of legal work free for poor persons; 

(4) The scheme for legal aid to poor persons and 
persons of limited means outlined by the Committee on 
Legal Aid and Advice appointed by the Government 
of Bombay in 1949 and the scheme outlined by the 
West Bengal Committee should, with suitable modifi¬ 
cations made in the light of local needs and conditions, 
be adopted by all States as soon as financial conditions 
permit; 

(5) The States should, pending the implementation 
of such schemes, make provision for legal aid in gradual 
stages bearing in mind the priorities mentioned in para¬ 
graph 16 above; 

(6) Measures in furtherance of legal aid mentioned 
in paragraph 17 above should be adopted immediately; 

(7) Bar Associations should take immediate 
measures to render legal aid on a voluntary basis in 
the manner mentioned in paragraph 18 above. 



APPENDIX 1 


An outline of scheme of Legal Aid as proposed by the 
Committee on Legal Aid and Legal Advice in the State of 
Bombay. 


I. Administrative machinery 

The administration of the scheme of legal aid should be 
in the hands of legal aid committees formed for specified 
areas all over the States. These Committees will be of the 
following orders: — 

(1) A Taluka (or Tehsil) Legal Aid Committee 
having its office at the headquarters of the Taluka Civil 
and Criminal courts. 

(2) A District Legal Aid Committee at the head¬ 
quarters of the District Court. 

(3) Legal Aid Committees for the appellate and 
original side of the High Court, the City Civil Court, 
the Court of Small Causes in Presidency Towns and 
for the Courts of the Presidency Magistrates; 

(4) The State Legal Aid Committees having its 
office at the headquarters of the State High Court. 

Constitution of Committees 

The Taluka Legal Aid Committee should consist of the 
following members: — 

(1) A Sub Government Pleader; 

(2) A retired judicial officer, if available; 

(3) A social worker, if available; 

(4) & (5) Two members of the Local Bar Associa¬ 
tion. 

The retired judicial officer, the social worker and the 
lawyer should all be nominated bv the District Judge in 
consultation with the President of the Taluka Bar Asso¬ 
ciation. The members would work in an honorary capacity 
and would normally hold office for a period of three years. 

The retired judicial officer, if available, would be the 
ex-officio Chairman of the Committee, otherwise the sub- 
Govemment pleader would be the Chairman. The Nazir or 
other ministerial officer of the Taluka 1 Court as may be 
appointed by the Civil Judge should act as Secretary of the 
Committee on such extra remuneration as may be fixed 
by the Committee in consultation with the Judge. 
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The functions of this committee would be— 

(a) to receive and investigate applications for 
legal aid in all matters in the area within the territorial 
jurisdiction of the Court; 

(b) to provide for legal advice to the applicants in 
the area; 

(c) to maintain panels of lawyers fo;r giving legal 
aid and advice; 

(d) to decide all questions as to the grant or with¬ 
drawal of legal aid; 

(e) to issue legal aid certificates and to assign 
lawyers; 

(f) to assess costs and permit payment of the 
amounts assessed by instalments in the case of partially 
assisted persons; 

(g) to make payments to assigned lawyers on 
account of disbursements and generally to provide for 
costs for legal aid out of the funds placed at its disposal 
by the State Legal Aid Committee and to take proceed¬ 
ings' for recovery of costs awarded to the assisted 
persons. 

The District Legal Aid Committee would be similarly 
constituted of— 

(1) the Government Pleader, 

(2) a retired judicial officer, if available, 

(3) a social worker, if available, 

(4) (5) (6) & (7) four lawyers who are members of 
the Bar Association. 

All members except the Government Pleader would be 
nominated by the District Judge in consultation with the 
President of the Bar Association. The functions of the 
District Committee are similar to those of the Taluka 
Committee. The District Court Nazir or such other officer of 
the Court as may be appointed by the District Judge should 
act as Secretary of the Committee on such remuneration 
as may be fixed by the District Committee in consultation 
with the District Judge. 

The composition of the- committees for the High Court 
and other Courts located at the headquarters of the State 
High Court are also on similar lines. 

At the apex stands the State Legal Aid Committee which 
is to be a corporation and may sue or be sued in its 
corporate name. It should consist of the following 
members: — 

(1) A Judge of the High Court nominated by the 
Chief Justice, 
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(2) The Advocate-General or a member of the 
Original Side of the Bar (if any) nominated by the 
High Court, 

(3) The Government Pleader or a member of the 
appellate side of the Bar nominated by the High Court, 

(4) A representative of the Legal Department of the 
Government, 

(5) A representative of the Finance Department of 
the Government, 

(6) A representative of the Bar Council, 

(7) & (8) Two members of the High Court Bar, 

(9, 10 & 11) Three members of the Moffusil Bar, 

(12, 13 & 14) Three social workers, one of whom 
may be a lady social worker, nominated by the State 
Government. 

The functions of the Committee would be— 

(a) to supervise; direct and control the work of the 
legal aid committees all over the State and the opera¬ 
tion and administration of the scheme throughout the 
State; 

(b) to dissolve any local legal aid committee or to 
remove any member thereof from membership; 

(c) to submit to Government a statement of 
accounts for the financial years and statements of 
budget or supplementary budget for each year; 

(d) to be in charge of and administer the legal aid 
scheme and; 

(e) to sanction expenditure for the administration 
of legal aid; 

(f) to allocate the grant for legal aid amongst the 
local committees and to make disbursements out of the 
funds placed at its disposal by Government; 

(g) to take proceedings for recovery and recover 
costs awarded to assisted persons; 

(h) to receive donations for legal aid; 

(i) to call for periodical reports from the com¬ 
mittees; 

(j) to submit recommendations to Government 
regarding the working of the scheme and improvements 
in the practice and procedure of the courts so as to 
reduce the costs and delays in litigation; 
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(k) to give general or special directions to the local 
legal aid committees for the proper discharge of their 
duties and functions; 

(l) to make regulations for carrying out of the 
scheme; 

(m) to prescribe the forms in which accounts 
should be kept and the reports and returns to be made 
by the local committees; 

(n) to submit to government an annual report of 
its work and the work of the local committees. 

The local legal aid committees should be invested with 
*the sole discretion to judge the sufficiency or otherwise of 
the material placed before them by the applicants for legal 
aid. 

There should be no appeal from the decision of the 
local committee granting or refusing legal aid. 

II. Scope and extent of legal aid 

The costs which a litigant has to incur in the Civil Court, 
in the first instance, comprise of the following main items 
which are allowable on taxation. 

(1) Court fees 

(2) Process fees; 

(3) Taxable out-of-pocket costs such as diet money 
to witnesses, costs of obtaining certified copies etc; and 

(4) Pleader’s fees. 

In the Appellate Court provision has again to be made 
for— 

(1) Court fees, 

(2) Costs of obtaining certified copies of judgments 
and decrees, 

(3) Costs of preparation of appeal paper-books, 

(4) Where the appeal is before the High Cdurt, 
costs of printing and translation of documents, and 

(5) Pleader’s fees. 

In all such cases, Court fees and process fees must be 
remitted by the State, either in full or in part, in the case 
of all persons who are certified by the legal aid committee 
as deserving of full legal aid or partial legal aid. 

Similarly, taxable out-of-pocket costs such as diet 
money for the witnesses examined before the Court and 
costs of certified copies of documents in the registry or of 
Government records which are necessarily to be filed must 
also be provided. Similar provision must be made in respect 
of the costs incurred in appeal for supplying certified copies 
of judgments and decrees and appeal paper-books etc. 
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The question of court fees, process fees etc., as may be 
required in Criminal Courts must be treated on the same- 
footing as similar costs in the Civil Courts. Similarly the 
assisted persons must be supplied, free of costs, with 
certified copies of the relevant documents, notes of evidence 
etc. 

i 

III. Classes of persons to be aided—Backward Classes and- 
Scheduled Tribes 

In the extended scheme of legal aid, persons belonging 
to the Backward and other Scheduled Tribes should not be 
subjected to the usual ‘means test’ but should be presumed 
to be prima facie entitled to legal aid at State’s costs. The 
presumption may, however, be rebutted by tangible 
evidence, in which case the legal aid should be refused. In 
either case so far as the means test is concerned, a certificate 
from the local executive officer of the rank of a Deputy 
Collector or other Backward Class Officer should be a 
sufficient proof of his eligibility to the grant of legal aid. 

IV. Parties to whom legal aid should be granted 

Legal aid should be given not only to the plaintiffs or 
petitioners or complainants but also to the defendants, 
respondents and accused in all courts. 

V. Test to be applied before grant of legal aid 

(i) Means test 

The eligibility of an applicant for the grant of legal aid 1 
must be determined with reference to his disposable income 
and disposable capital. In ascertaining his disposable income 
the following items should be excluded: 

(1) Interest on debts; 

(2) Premia on life insurance policies, if any; 

(3) Compulsory contribution made by him to any 

provident fund or other schemes of social security: 

provided, however, that the help which the applicant would 
reasonably receive from any organisation of which he is 
a member towards meeting of his expenses of litigation 
should be added to his disposable income. 

Similarly, in determining the disposable capital, the 
following items may be excluded: — 

(1) residential house, 

(2) the necessary wearing apparel, 

(3) cooking utensils and household furniture, 

(4) tools of trade and implements of agriculture, 

(5) compulsory deposit not liable to attachment 

under the Provident Fund Act of 1945, 
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(6) agricultural lands, 

(7) running business and stock-in-trade, 

(8) outstandings written off as bad debts, 

(9) ornaments of women folk, 

(10) the subject-matter of the claim: 

Provided that the value of any property which 
he has disposed of within two months of the application 
in order to enable him to apply for legal aid shall be 
added to his disposable capital and no aid should be 
given to him who has entered into champertous claim 
in regard to the subject-matter. 

The disposable income and disposable capital should be 
the aggregate income or capital of a family unit, namely, 
the applicant, his wife and two children. 

In fixing the limits of disposable income and disposable 
capital the difference in the price levels and standards of 
living between large metropolitan areas like Bombay and 
industrial centres like Ahmedabad on the one hand and the 
rural areas should be borne in mind. With reference to the 
State of Bombay, the following limits of disposable income 
and disposable capital were recommended as entitling the 
applicant either to full or partial legal aid. It was not 
suggested that these figures should be rigidly adhered to. 
Considerable discretion and latitude was to be given to 
the legal aid committees in determining the applicant’s 
claim. 


Disposable income 



Greater 

Bombay 

Industrial 
towns— 
Ahmedabad, 
Poona and 
Sholapur 

Moffusil 

areas 


Rs. 

Rs. 

Rs. 

Full legal aid 

90 

75 

60 


Per mensem 

per mensem 

per mensem 

Partial legal aid 3/4ths 

115 

95 

so 


per mensem 

per mensem 

per mensem 

Partial legal aid 1/2 

135 

■ 115 

95 


per mensem 

per mensem 

per mensem 

Partial legal aid i/4th 

155 

135 

no 


per mensem 

per mensem 

per mensem 

No legal aid 

175 

150 

125 


per mensem 
and above 

per mensem 
and above 

per mensem 
and above 
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Disposable Capital 



Greater 

Bombay 

Industrial 
towns—. 
Ahmedabad, 
Poona and . 
Sholapur 

Moffusil 

areas 


Rs. 

Rs. 

Rs. 

Full legal aid 

750 

600 

500 

Partial legal aid 3/4ths 

1,250 

1,100 

800 

Partial legal aid 1/2 . 

1,700 

i ,350 

1,050 

Partial legal aid i/ 4 ths 

2,150 

1,600 

1,300 

No legal aid 

2,500 

i,8oo 

1,500 


Those who are given full aid would not be required to 
make any contribution towards the cost of the litigation, 
while those to whom partial aid is given would be called 
upon to contribute to the extent of the excess over the 
partial aid given to them. 

(ii) The test of prima facie case 

In civil cases, before granting legal aid, whether full or 
partial, the legal aid committee must be satisfied that the 
applicant has a prima facie case for the prosecution or 
•defence of the proceedings to which he is a party. 

In first appeals the applicant must show from the judg¬ 
ment and decree appealed from that there is an arguable 
case for him. In second appeals all the requirements of 
section 100 of the Civil Procedure Code must be satisfied- 
before sanctioning legal aid. 

In civil revision applications and other miscellaneous 
proceedings legal aid should not be granted unless the 
committee considers it necessary in the interests of justice. 

In criminal cases, in the case of complaints in non- 
cognizable cases and the accused in all other cases, the 
only test to be satisfied should be whether it is desirable in 
the interest of justice that legal aid should be granted. It 
is neither feasible nor necessary that the applicant, and 
more particularly the accused in a cognizable case, should 
make out a prima facie defence. It should be left to the 
discretion of the legal aid committee to decide whether in 
such cases the grant of legal aid is desirable in the 
interests of justice. These recommendations are without 
prejudice to the existing provision for grant of legal aid 
to persons accused of offences punishable with death. In 
•cases where a doubt exists as to the applicant’s means, the 
“benefit of the doubt should be given to him. 
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(iii) Other tests and safeguards 

Besides the means test and prima facie test, the following 
further safeguards were suggested against abuse of the 
scheme: — 

(1) Legal Aid should be refused in cases where 
the subject-matter of the dispute is trivial or triffling 
and which no prudent and reasonable man would bring 
in a court of law or where the chances of obtaining 
satisfaction from the judgment-debtor are meagre or 
remote or where the defendant is admittedly in 
impecunious circumstances or on the verge of insol¬ 
vency; 

(2) A declaration of oath or solemn affirmation of 
the applicant at the foot of his application showing the 
extent of his disposable income and disposable capital; 

(3) A certificate from a respectable citizen or 
responsible officer of the State regarding his means; 

(4) A bond from him that he would diligently pursue 
the legal remedy and not enter into any champertous 
agreement regarding the property in dispute, nor 
compromise it except with the consent of the legal aid 
committee or the permission of the court; and 

(5) Cancellation of the legal aid certificate in 
appropriate cases. 

The committee also suggested that— 

(1) In criminal cases if the accused is charged with 
petty offences not involving moral turpitude or offences 
which are punishable with a more fine, legal aid should 
be refused. Only those cases where the accused is 
charged with offences punishable with a substantial 
sentence of imprisonment should be within the 
purview of the scheme of legal aid; 

(2) In cases triable exclusively by a court of 
session legal aid need not be granted in the committal 
court. In the case of complaints in non-cognizable 
cases, legal aid committee will have discretion ter 
grant the aid in proper cases in the interests of justice. 
It further recommended that in civil cases, the aid 
should be refused in actions of a personal nature such 
as defamation, malicious prosecution etc. 

The committee has also made recommendations for: — 
Assignment of laivyers 

All members of the Bar seniors as well as juniors 
practising in any of the courts should be called upon 
to accept a minimum of six briefs per year of poor liti¬ 
gants- without any remuneration. The remaining cases 
of persons who have been granted legal aid certifi¬ 
cates should be distributed amongst the members of 
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•the legal profession whose names are enrolled on the 
panels maintained by the legal aid committees. These 
panels will be composed of lawyers who have volun¬ 
teered their services for the purpose of legal aid to 
•assist the litigants on payment of taxed costs in civil 
cases and such reasonable fees as may be prescribed by 
the legal aid committee in criminal cases. 

No lawyer to whom such a case is assigned will be 
at liberty to refuse the same except for a sufficient 
cause, for example, having given advice to the opposite 
party or some other personal reason. 

A lawyer enrolled on a panel aforesaid should 
ordinarily have experience of at least five years at the 
Bar. These panels will be framed by the respective, Bar 
Association and furnished to the legal aid committee in 
the respective areas and will be revised every three 
years. 

Remuneration of the lauryers 

On the original and appellate side of the High. 
Court the number of cases in excess of the minimum 
of six cases to be done by each attorney and advocate, 
should be distributed amongst the panel in rotation on 
payment of the full taxed costs. The same principle 
should apply in all other courts. 

In criminal cases, the lawyers assigned by the legal 
aid committee should be paid at the same rate as the 
Government Pleader or the Assistant Government 
Pleader or the Public Prosecutor. 

Costs 

If the assisted litigant is unsuccessful an order for 
payment by him of the costs of the successful party 
should be limited to such amount as the court may in 
its discretion consider reasonable having regard to all 
the circumstances including financial means of the 
assisted litigant. 

where the assisted litigant is successful and the 
opposite party against whom the order of costs has 
been made is an unassisted litigant the amount of costs 
awarded should be recovered from the latter and 
credited to the legal aid fund. 

Legal advice 

Legal advice will be given by individual lawyers 
whose names are enrolled on the panels maintained by 
the legal aid committee. Drafting of documents- will be 
excluded from the scope of legal advice. 

122 M. of Law—39. 
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Applicant for legal advice need not be required to 
satisfy the means test with the same strictness and 
rigidity as the applicant for grant of legal aid. A small 
fee of one or two rupees should be charged for each 
attendance to the applicant for legal advice. This fee 
would be exclusive of postage charges. The fee. realis¬ 
ed for giving legal advice should- be credited to the 
legal aid fund. 

Legal aid fund 

A legal aid fund should be created out of— 

(1) monies provided by the State and Central 

Governments, 

(2) contributions and donations from local 
bodies, trade associations and public charitable 
trusts and organisations, 

(3) costs recovered from unsuccessful oppo¬ 
nents, 

(4) contributions made by partially assisted 
persons, and 

(5) fees received from the applicants for legal 

advice. 

The fund should be under the control of the State 
Legal Aid Committee and its accounts annually audited. 

Private institutions engaged in the work of legal aid 

Increased financial aid should be given by the 
State to private legal aid societies until such time as 
the legal aid scheme suggested in the Report comes into 
operation. The financial assistance should be commen¬ 
surate with the needs of the society. 

Publicity 

In civil litigation, a slip containing information 1 
regarding the legal aid committee should be attached 
to the summons and notices which should be seen by 
the court. In criminal cases also such slips should be 
attached to the summons and notices. Information 
regarding the existence of the legal aid committee 
should be made available at every Police Station 
and every Civil and Criminal Courts. 



APPENDIX II 


Recommendation of the Trevor Harries Committee on 
Legal Aid in West Bengal 

1. Classes of persons who may be given legal aid. 

(a) Civil Cases. —The following classes of persons 
whether figuring as plaintiffs, defendants, appellants or 
respondents, may be given legal aid; 

(i) In cases where a fee is prescribed by law 
for the plaint or the memorandum of appeal .— 
Plaintiffs or appellants who are not possessed of 
sufficient means to enable them to pay such fee. 

(ii) In all other cases. —Persons who are not 
entitled to property worth more than Rs. 250/- 
other than their necessary wearing apparel and the 
subject-matter of the suit or appeal. In considering 
the question of means the committee shall take 
into consideration the total resources of the family. 

(b) Criminal cases. —The following classes of 
persons may be given legal aid: — 

(i) Persons charged with an offence punish¬ 
able with death, or imprisonment for 5 years or 
more, or persons sentenced to death, or imprison¬ 
ment for 5 years or more, when such persons have 
no means to defend themselves, whether in a court 
of a Magistrate, a Tribunal, a Sessions Court or a 
Court of Appeal. 

(ii) Persons who appear to have acted bona fide 
in the exercise of the right of private defence of 
person or property when such persons have no 
means to defend themselves. 

(iii) Persons who figure as informants in 
cognizable cases when such persons fail to get the 
help of the police or when the cases are not sent 
up by the police for trial. In such cases, the 
Committee may call for the police papers and if it 
is satisfied that there is a prima facie case, it may 
refer the case to the Director of Public Prosecu¬ 
tions or the local Public Prosecutor with its 
recommendation for initiating proceedings in 
court. In cases so recommended, no legal aid 
should be given unless the Director of Public 
Prosecutions or the Public Prosecutor, as the case 
may be refuses to take action. 


en 
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2. Classes of cases, civil and criminal, in which legal aid 
may he given: 

(a) Civil Cases. —All suits and cases except those 
relating to elections or defamation, provided that if 
there are special circumstances to justify it, the 
Committee may give aid to a woman plaintiff in a suit 
for damages for defamation when there is an imputa¬ 
tion of unchastity to her. 

(b) Criminal cases. —Legal aid will be admissible 
in the cases mentioned in paragraph 1 (b). 

3. The authorities to he constituted to decide the ques¬ 
tions whether a person is eligible for aid and 
whether he has a proper case to he taken up: 

(a) For the High Court, Calcutta, Original Side 
and Appellate Side. —In Calcutta, the Legal Aid Society 
may be reconstituted with representatives of the Bar 
Association and the Society so reconstituted may be 
entrusted with the work of deciding the questions i» 
respect of all classes of cases, civil and criminal. 

(b) For the City Courts. —A committee may be 
constituted with the following members: — 

1. The Chief Judge of the Court or a Judge 
nominated by him. 

2. Three members of the Bar to be nominated 
by the Chief Judge. 

3. Three members of the Bar to be nominated 
by the Bar Association or Associations provided 
that until such Association or Associations are 
formed, these three members will also be nomi¬ 
nated by the Chief Judge. 

When the Chief Judge or a Judge nominated by 
him presides over a committee to decide the question 
whether legal aid may be given in a particular case, 
he should not try or hear the case at any stage, 

(c) For the district. —Each district should have a 
committee presided over by a judicial officer of the 
rank of a Subordinate Judge exercising sessions power 
and consisting of six members of the Bar, three of 
whom would be nominated by the District Judge and 
three by the members of the Bar. The committee 
should deal with both civil and criminal cases provided 
that when civil cases are under consideration, the 
Government Pleader should be co-opted as a member 
and when criminal cases are under consideration, the 
Public Prosecutor should be co-opted as a member. The 
judicial officer who presides over the committee should 
not try or hear the case at any stage. If there be only 
one Subordinate Judge exercising the powers of a* 
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Assistant Sessions Judge in a district, he should ‘ not 
preside over the committee and in such a case, the 
Government ^Pleader or the Public Prosecutor, as the 
case may be, should preside over the committee. 

When after considering a case, the committee 
decides that a person has a proper case to be taken up 
and is eligible for legal aid, no aid will be admissible 
to the opposite party in the case. 

4. Selection of lawyers for conducting cases: 

(a) High Court .—Lawyers should be selected by 
the Legal Aid Society. 

(b) City Courts .—The Judge presiding over the 
committee for deciding the question of legal aid in a 
case will select a lawyer for the case from a panel of 
lawyers drawn up by the Chief Judge in consultation 
with the Bar Association or Associations. 

(c) District Court .—The President of the Com¬ 
mittee deciding the question of legal aid in a case, will 
select a lawyer for the case from a panel of lawyers 
drawn up by the District Judge in consultation with 
the President of the Bar Association. 

5. Payment of costs of litigation and incidental and 
out-of-pocket expenses: 

In all cases where aid is given to a person, no court 
fees, process fees and other fees should be payable by 
him and legislation should" be undertaken to exempt 
such person from payment of all fees. Expenses of 
witnesses on account of diet and travelling allowance 
should be paid by the courts out of an allotment to be 
made by the Government for the purpose. 

For cases in the High Court, lawyers’ fees will be 
settled and paid by the Legal Aid Society. Such fees 
should not exceed 5 gms. per day provided that when 
the duration of the work does not exceed 3 hours, a 
fee of not more than 3 gms. will be payable. 

In the City Courts and in the districts, lawyers 
fees will be paid by the Committee on certification of 
such fees by the trying courts and President of the 
committee. Such fees should not exceed Rs. 25/- per 
day according to the nature of the case provided that a 
fee not exceeding Rs. 12/- will be payable when the 
duration of the work does not exceed 3 hours. 

The Legal Aid Society and the committee should 
have their own fund to be called the Legal Aid Fund. 



The State Government may make such grants to the 
fund as it may deem fit. Costs awarded in favour of 
a person who receives legal aid, shall be realised and 
credited to the State Revenues and an equivalent 
amount shall be contributed by the State Government 
to the Legal aid fund concerned. 

A lawyer appearing in a case may, in the discretion 
of the committee, be paid the fees awarded by the court 
in the decree less any amount he may have already 
received from the Legal Aid Fund. 



APPENDIX III 

Existing facilities for legal aid 

1. For criminal courts provisions exist in all States for 
the assignment of a lawyer for the defence of persons 
accused of offences punishable with death in all cases 
committed for trial to the High Court or a court of session. 
Similar provisions exist for the defence of accused in cases 
of confirmation of a sentence of death, references from the 
verdict of juries, appeals from acquittals and enhancement 
proceedings in revision in which any person is liable to be 
sentenced to death. 

2. The statutory provisions for legal aid in civil matters 
are contained in Orders XXXIII and XLIV of the Code of 
Civil Procedure. Under Order XXXIII, provision is made 
for filing suits by paupers. A pauper is defined as a person 
who has not sufficient means to enable him-to pay the fee 
prescribed by law or where no such fee is prescribed, when 
he is not entitled to property worth one . hundred rupees 
other than his wearing apparel and the subject-matter of 
the suit. 

3. If the application to sue as a pauper is granted the 
plaintiff is exempted from the payment of any court fee 
(other than fees payable for service of process) in respect 
of the plaint, appointment of the pleader or other proceed¬ 
ings connected with the suit. If the pauper plaintiff 
succeeds, the amount of court fees which could have been 
otherwise paid by him is recoverable by the State Govern¬ 
ment from any party ordered by the decree to pay the 
same and is a first charge on the subject-matter of the suit. 
If he fails in the suit or is dispaupered or his suit is with¬ 
drawn or dismissed for default the court may order him 
to pay the court fees which would have been otherwise 
payable by him. Order XLIV deals with appeals by 
paupers. Any person entitled to prefer an appeal who is 
unable to pay the fees prescribed for the memorandum of 
appeal may be allowed to appeal as a pauper subject to the 
provisions relating to suits by paupers. The court has, 
however, the power to reject the application unless upon a 
perusal thereof and of the judgment and decree appealed 
from it sees reason to think that the decree is contrary to 
law or to some other usage having the force of law or is 
otherwise erroneous or unjust. If the. applicant had 
already been allowed to sue or appeal as a pauper in the 
court from whose decree the appeal is preferred no further 
enquiry as to his pauperism is necessary unless the appel¬ 
late court orders an enquiry. 
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4. In addition to these statutory and general provisions, 
for legal aid, certain State Governments have made rules, 
for further extension of grant of legal aid in Civil and 
Criminal proceedings. The following is a summary of such 
provisions: 

BIHAR 

The Government of Bihar have issued executive instruc¬ 
tions to all district officers in Bihar that all cases in which 
the Harijans file applications under the Bihar Privileged i 
Persons Homestead Tenancy Act of 1947 for the restoration.! 
of their house and lands, the Assistant Public Prosecutors 
should be directed to give to such applicants free legal 
advice and legal assistance. 

BOMBAY 

In the State of Bombay, the scope of legal aid in crimi¬ 
nal cases was further extended by certain resolutions of 
the Home Department to jail appeals. These provisions 
were first made on the 15th of August, 1945, and wer& 
continued from time to time upto 1948. It was provided 
that when an appeal preferred by a convict from jail is 
admitted by the High Court, the Registrar shall engage an 
advocate for him at Government’s expense if no lawyer is 
engaged by the appellant himself and if he is not in a posi¬ 
tion to engage a lawyer. These orders were to remain in. 
force for a period of three years with effect from the date 
of issue. 

The Government of Bombay has also made three 
separate schemes for granting free legal assistance in civil 
and criminal proceedings to the members of the Scheduled 
Tribes in that State and also to the members of the ex¬ 
criminal tribes (Vimochit Jatis). Provisions of Rs. 2,000/-, 
Rs. 13,000/- and Rs. 13,000/- respectively were proposed for 
these schemes for the year 1956-57. It is also learnt that the 
Government of India have been sanctioning grants-in-aid 
on 50 per cent basis for the first two schemes and on an 
entire basis for the third scheme. As a matter of fact, the 
Government of India have not sanctioned any grants-in-aid 
to the State Government for legal aid as such. The State 
Governments get grants-in-aid from the Centre in respect 
of the schemes for the welfare of the Scheduled Castes and 
Tribes and it appears that in these schemes the Govern¬ 
ment of Bombay have also made provisions for granting, 
legal aid to these classes. 

For civil cases High Court of Bombay has enacted its 
own rules for grant of legal aid to poor persons in Civil 
matters. That High Court has added some rules (Rules 17 
and 18) to Order XXXIII which enable any person to 
defend a suit as a pauper either before or after he has 
entered appearance and all the rules ia Order XXXIII. 
relating to suits by plaintiffs in fprma pauperis apply toe- 
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him mutatis mutandis as if he was a plaintiff. On the 
Original Side of the High Court, the limit of Rs. 100/- laid 
down in Order XXXIII Rule 1 has been raised to Rs. 500/-. 
Rules have also been made by that High Court for the 
assignment of an advocate or a pleader to any person who 
has been allowed to sue or defend as a pauper. The rules 
are to_ the following effect: — 

(1) “When a person is admitted to sue or defend 
as a pauper, the Court may, if necessary, assign an 
advocate or pleader to assist him; an advocate or 
pleader so assigned shall not be at liberty to refuse his 
assistance, unless he satisfies the Court that he has 
good reason for refusing”. 

(2) “It shall be the duty of the Advocate or Pleader 
who may be assigned to a person admitted to sue or 
defend as a pauper, to take care that no notice is 
served, summonses issued, or petition presented 
without good cause, and to report to the Court every 
six months the progress of the suit or matter.” 

(3) “Whilst a person sues or defends as a pauper, 
no person shall take or agree to take, or seek to obtain 
from him, any fee, profit or reward, for the conduct of 
his business in the Court, and any person who takes, or 
agrees to take or seeks to obtain any such fee, profit or 
reward, shall be guilty of a contempt of Court: 

t Provided that, notwithstanding anything herein 
contained, the Court shall have power to award costs 
against the adverse party or out of the property 
recovered in the suit and to direct the payment thereof 
to the Advocate or Pleader representing the pauper.” 

Such rules have been framed on the Original and 
Appellate Side of the High Court. 

Statutory provision for legal aid is also found in section 
26 of the Bombay Industrial Relations Act of 1946. It 
provides for legal aid to approved unions at Government’s 
expense in certain important proceedings. Approved 
unions have been defined as unions on the approved list 
and section 26 enacts that any approved union entitled to 
appear (a) before a Labour Court in a proceeding for 
determining whether a strike, lock-out, closure, stoppage • 
or change is illegal, or (b) before the Industrial Court in a 
proceeding involving, in the opinion of the Court, an 
important question of law or fact may apply to the Court 
for the grant of legal aid at the expense of the State Gov¬ 
ernment. The Court after instituting the enquiry may 
either grant or refuse the application. For the purpose^ of 
this section, legal aid is inclusive of advice to the union , 
and the appearance before a court, of a legal practitioner • 
on behalf of the union. 
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KERALA 

The following is the scheme made by the Government 
of Kerala under the Kerala Legal Aid (to the Scheduled 
Castes and Scheduled Tribes and to the poor) Rules, 1957. 

Legal aid has been defined as the aid given by the State 
to a person by meeting the fees of counsel as may be 
presented from time to time and includes any other aid 
given in connection with the litigation for which counsel 
is engaged which Government may decide from time to 
time. A person whose average monthly income is not 
more than Rs. 100/- is considered to be a poor person for 
the purposes of these rules. 

A poor person is given legal aid in the High Court, 
Courts of session and Courts of District Magistrates in all 
criminal trials, appeals and revisions and if a wife or a 
■child in maintenance proceedings under section 488 of the 
Criminal Procedure Code. The Court is given the power 
to decide the question of the poverty of the applicant for 
legal aid on the basis of the report of a Tahsildar or other 
•officer. 

Members of the Scheduled Castes and Scheduled Tribes 
in the State are entitled to legal aid in all criminal courts 
in all types of cases. They are similarly entitled to legal 
aid in all civil cases, appeals and revisions either for prose¬ 
cuting or for defending a proceeding. 

In addition persons who are allowed to sue in jorma 
pauperis (under the Civil Procedure Code) are also given 
legal aid as defined by these rules. 

The rules further provide for legal aid in special cases. 
In suits, appeals, and revisions arising out of legislation 
intended to safeguard the interests of or confer benefits 
upon a section or class of people like workers, tenants etc., 
Government may, if they are satisfied on the representa¬ 
tion of a Kisan or a Trade Union organisation, or in 
exceptional cases by the party himself that there is an 
important legal issue to be decided which may have 1 far 
reaching consequences in a way opposed to the intendment 
of the legislation and that the party is unable to engage 
eminent counsel to conduct his case efficiently, direct the 
Government Pleader or the Advocate General to appear on 
behalf of such person in such suits, appeals or revisions. 

Provision is also made for the preparation for each 
court of panels of legal practitioners who are willing to act 
for the assisted parties, and the rules prescribe a scale ot 
fees to be paid to those lawyers in Civil and Criminal cases. 
The lawyers receiving fees under these rules are forbidden 
to receive any fee from the party direct. 
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MADRAS 

By an order issued by the Harijan Welfare department 
of the Government of Madras it has been directed that 
whenever a criminal case is launched against Harijans by 
caste Hindus or vice versa legal aid to the Harijans at 
Government cost may be given in specially deserving cases 
in the interests of justice. 

PUNJAB 

The State Government provides legal aid at its own cost 
to members of the Scheduled Castes in cases arising out ol 
the denial of right conferred on them by the Constitution 
of India. 



APPENDIX IV 


Voluntary organisations for free legal aid to 
poor persons 

In the States of Assam, Kerala,' Madhya Pradesh, Punjab,. 
Rajasthan and Uttar Pradesh no voluntary legal aid organi¬ 
sations exist for grant of free legal aid. The position in the- 
other States is set out below: 

BOMBAY 

The non-official agencies for rendering legal aid and. 
service in the State of Bombay are the Bombay Legal Aid 
Society and similar legal aid societies in Poona, Ahmed- 
nagar and Nasik. 

The Bombay Legal Aid Society deserves particular 
mention for its pioneering work in this field. It was regis¬ 
tered under the Societies Registration Act of 1869 in the 
year 1924 with the following objects: — 

(a) to undertake, promote and develop legal aid 
work, to encourage the formation of new legal aid. 
organisations and to co-operate with the judiciary, the 
Bar and all organisations interested in the administra¬ 
tion of justice so as to make justice accessible to the 
poor and to reduce the costs of litigation; to render legal 
aid gratuitously, if necessary, to all who may appear 
worthy thereof and who are unable to procure assis¬ 
tance elsewhere; 

(b) to provide lawyers to the poor in cases where 
lawyers are necessary and procure proper representa¬ 
tion of their cases before the court or other authority; 

(c) to make provision for payment of court fees and 
other charges on behalf of poor litigants to whom aid is 
granted; 

(d) to do all such other things as are incidental or 
conducive to the attainment of the above objects or any 
of them. 

The membership of the Society for which there is a- 
nominal fee of Rs. 2 per name is open to lawyers and 
laymen. The society has on its rolls several advocates of 
the Original Side, Attomeys-at-law and lawyers practising 
in the Presidency Small Cause Courts and Magistrates’" 
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'Courts in .the Bombay City as also several laymen. The 
• Society has been rendering legal aid service to poor citizens 
■without making any charge for legal aid or advice. The 
tests applied for eligibility of legal aid are—(1) whether 
the applicant has a bona fide case or defence, and (2i 
whether the applicant is too poor to pay the fee of the 
lawyer. If the applicant is too poor to pay the court fee, he 
is assisted in making a petition to the court to be allowed 
"to sue or defend'm Jorma pauperis. 


The Society has handled all types of cases in all the 
courts in Bombay. Since its registration, it has received 
•'more than 2000 applications from poor persons requiring 
legal aid and has been consulted by and given free legal 
advice to a very large number of applicants from all parts 
’of the State. It also maintains contact with other social 
'service organizations in Bombay. All persons requiring 
legal aid and advice are referred to the Society by Govern¬ 
ment, the High Court, other courts and the municipal and 
port trust authorities and social service agencies. If the 
matter in which a poor litigant in Bombay is concerned is 
in a court outside Bombay, the Society endeavours to put 
the applicant in touch with a local practising lawyer who 
-is willing to act for the applicant without charging any 
fees. 

The Society has published a pamphlet styled “Justice 
and Poor” which is a factual study of the incidence of costs 
of litigation in the State of Bombay. Under its auspices a 
provincial legal aid conference was held in Bombay in 1949 
and presided over by the Hon’ble Mr. Justice J. C. Shah of 
the Bombay High Court” The proceedings of the conference 
have been published in a book form by the Society and i* 
this way it has strived to keep alive the interest of the legal 
profession and the public in the legal aid movement in 
Bombay. 


In August 1955 the Society held a legal aid week in 
Bombay and in the legal aid conference held during the 
week resolutions were adopted calling upon the Bar and the 
general public to lend their full support to the movement. 


In addition to providing free legal aid and advice to 
poor litigants the Society has from time to time moved 
both the courts and the Government for making amend¬ 
ments in the practice and the procedure of the courts, and 
amending such provisions as tend to cause hardship to poor 
litigants. The Society receives an annual grant-in-aid of 
Rs. 12,000 only from Government of Bombay and donations 
from some of the Presidency Magistrates from the poor 
Boxes maintained in their courts and an annual grant of 
SRs. 300 made by Sir Ness Wadia. 
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In the moffusil, legal aid organisations with more ®r less 
similar aims and objects exist in Poona, Ahmednagar and 
Nasik. Their work has, however, not been as extensive as 
the work of the Bombay Society. 

MADRAS 

Pursuant to a resolution passed at the ninth session of 
the Madras State Lawyers’ conference held under the 
auspices of the Madras State Bar Federation in December 
1954, a Legal Aid Committee was constituted at Madras and 
a number of lawyers expressed their willingness to serve 
gratuitously in cases entrusted to them. The assistance of 
counsel was also made available in respect of a few cases, 
in courts and legal advice was given in some others. But 
due to several difficulties experienced in the working of the 
scheme it was felt that unless there was a regular organisa¬ 
tion with the necessary staff the scheme could not properly 
function. 

WEST BENGAL 

In 1952, a legal aid and advice society of West Bengal 
was formed and registered under the Societies Registration 
Act in May 1953. It was established for making legal aid 
and advice readily available to persons of small and 
moderate means. Under its scheme it has given legal aid 
and advice to all persons irrespective of their nationality and: 
in all courts and tribunals in the State and in all jurisdic¬ 
tions. It gives such aid in all deserving cases without 
making any charges. If a litigant is able to make any 
financial contributions to the Society’s funds it is accepted 
for meeting the actual cost of the litigation. The scope of 
the legal aid consists in drawing up pleadings or petitions 
and replies, appearance in court by competent lawyers at 
all stages of litigation including appeals and also the secur¬ 
ing of expert evidence or the reports or opinions of 
experts in medical and technical matters. If any costs are 
recovered from the opposite party, the society retains such; 
costs to replenish its funds and for payment to lawyers 
upto 75 per cent of the actual fees or provides costs taxed by 
the court. In such a case, all contributions made by the 
poor party are refunded to him. The Society has on its 
panel Barristers, Solicitors and Pleaders of the lower courts 
who ungrudgingly render their services in the cause of free- 
legal aid. The tests which an applicant must satisfy are: — 

(1) His financial incapacity; 

(2) Justice of the case; 

(3) Legal merits of the case. 

No help is given to cases of speculative litigation. 
Before starting litigation on behalf of the poor litigant, the- 
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Society sends out a letter of request to the other party for 
negotiation and amicable settlement and sometimes a dis¬ 
pute is settled by this process, even though it means long 
correspondence and interviews. The Society also takes 
up- cases which are recommended to it by the High Court 
Judges and other distinguished persons. 

The Society has received help and support from dis¬ 
tinguished persons. It receives the free gift of a law 
library from Sri Sambunath Banrierji Ex-Judge of the 
Calcutta High Court and office accommodation from 
Dr. B. C. Roy, Chief Minister of West Bengal. The West 
Bengal Government has also contributed more than ten 
thousand rupees to the Society for carrying on its work 
but in view of the over-growing demand for its services the- 
Society stands in need of more funds. 

In 1956, the Society gave legal advice to 131 parties who* 
sought legal advice from the Society. The Society conduct¬ 
ed more than forty suits and proceedings in different courts; 
of law. More than half a dozen legal disputes were settled 
during the year through the intervention of the Society 
without recourse to litigation. The Society helped about a 
dozen parties in realising their dues from the Government 
or other public bodies. 

UTTAR PRADESH 

There is a legal aid society in Uttar Pradesh functioning 
since 1952. It is trying to give legal aid to deserving persons, 
but finds great difficulty in its work without the co-operation 
of Government. The Society requested Government for a 
vacant building for its office but it was not granted. In 
short, for lack of proper co-operation from the High Court, 
the Government and the Bar, the Society has been able to 
do very little .work since its inception. Its aims and objects 
are to give legal aid and advice to the poor and to secure 
representation in courts on their behalf, to set up boards of 
conciliation for amicable settlement, to help junior lawyers 
become useful members of their profession and to enlist 
their services for the Society etc. 

ANDHRA PRADESH 

It was learnt from the Bar Association of Guntur that 
the members of the local cultural association styled the 
Jyotsana Samiti have resolved to arrange for free legal aid 
to poor litigants through the lawyer members. 

MYSORE 

The Bangalore Legal Aid Society provides assistance to- 
poor persons in criminal appeals in the High Court. .There 
are also legal aid societies in Dharwar and Bijapur on the- 
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rsame lines as those found in the moffusil of Bombay like 
-Poona and Nasik. 

BIHAR 

There is a Legal Aid Society in Bhagalpur which is a 
voluntary organisation of lawyers who render assistance 
v gratis to accused persons in criminal cases. 

ORISSA 

There is a Legal Aid and Advice Society in Balasore. 



28.—LAW REPORTS 

1. ‘‘The enormous quantity and the uncertain quality of Critics of 
Tndiah Law Reports” was the subject matter of comment sy^m*** 00 * 
by Sir Frederick Pollock as far back as 1931. He stated 

that “If things continue in this present disastrous course, 
the Indian Reports will in a few years really be what a 
great poet in his haste called the English ones (even as 
they were a century ago) a wilderness”. Sir Maurice 
Gwyer. the first Chief Justice of India expressed 1 his 
“cordial agreement” with the critics of the multiplying law 
reports in India in 1944. Recently the present Chief 
Justice of India has in June 1956 quoted with approval 
Sir Frederick Pollock’s observation and said 2 :— 

“A period of 25 years has elapsed since then, but 
every lawyer in India will have to admit that no 
improvement has occurred in law reporting in India, 
but on the other hand one is near wilderness, if not 
actually in it”. 

In its answer to the Questionnaire issued by the Com¬ 
mission the Madras Bar Council stated as follows:— 

“The Council strongly feels that the law reports 
are too many (official and non-official), that it makes rcmc y ' • 
the task of the legal practitioners difficult and con¬ 
fusing. There must be only one authorised law 
report from which only citations may be made and it 
may be made the statutory report”. 

The views expressed by the Council can be said to be fairly 
representative of the views expressed by associations of 
lawyers generally and by individual lawyers in the answers 
given to our Questionnaire and in the course of the evi¬ 
dence recorded by us. 

The importance of the issue raised and the almost 
unanimous view expressed against the multiplicity of law 
reports and their prejudicial effect on the administration 
of justice necessitate a detailed examination of the whole 
•question. 

2. It has been said with reference to England that “It is 

a commonplace to lawyers at least that the law of this a source i 
•country consists substantially of legislative enactments law. 
and judicial decisions. The former are made known to the 
public in the most solemn form, printed at the public 
•expense and preserved under conditions which ensure that 
"they shall be permanently and authentically recorded. 

‘Preface to Pollock & Mulla, Indian Contract Act, 7th Edition. 

’Preface to Mulla’s Transfer of Property Act, 4th Edition. 
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The position 
ia India. 
Article 141 
of the Cons¬ 
titution. 
Supreme 
Court 

decisions 

binding. 


Authority 
of High 
Court 
decisions. 


With the latter it always has been and stilj is far other¬ 
wise. Yet the importance of accurate and permanent 
reports of judicial decisions is and always has been 

obvious.Today . whatever the reasons may be, the- 

theory of the binding force of precedent is firmly 
established, if not unreservedly, at least only with some- 
such reservation as that a decision need not be followed 
if it appears to have been given per incuriam e.g., by- 
reason of a relevant statute not having been called to the- 
attention of the Court. It is to-day the accepted duty of 
a Judge, whatever his own opinion may be, to follow the- 
decision of any Court recognised as competent to bind him. 
It is his duty to administer the law which that Court has 
declared.” 1 

3. The position in India is not very different. 

So far as judgments of the Supreme Court are concerned' 
article 141 of the Constitution provides that “the law 
declared by the Supreme Court shall be binding on all 
courts within the territory of India.” Article 141 re¬ 
enunciates the principle contained in section 212 of the 
Government of India Act, 1935, which laid down that the 
decisions of the Privy Council and the Federal Court shall 
be binding upon Indian courts. 

Article 141 of the Constitution and section 212 of the 
Government of India Act merely gave legislative sanction^ 
to what had long been the recognised practice of the 
British Indian Courts. The position had been well 
established by the decisiohs of the Judicial Committee of 
the Privy Council. It decided that “It is not open to the 
courts in India to question any principle enunciated by 
this Board, although they have a right of examining the- 
facts of any case before them to see whether and how far 
the principle on vthich stress is laid applies to the facts 
of the particular case. Nor is it open to them, whether on 
account of ‘judicial dignity’ or otherwise, to question its 
decision on any particular issue of fact.” 2 


4. The decisions of the High Courts have not been- 
invested with the authority of law by any enactment. But 
it is well settled that the courts subordinate to a High Court 
are bound by its decisions and it is not open to them to 
refuse to follow the law as interpreted by that High Court. 
The High Courts have made this clear in a number of' 
decisions 8 and have gone so far as to characterise refusal 
on the part of subordinate courts to follow their decisions 
as being tantamount to insubordination. 


1 Report of the Lord Chancellor’s Committee on Law Reporting, 1940,. 
para. 4. 

a Mata Prasad v. Nageshar Sahai, 52 I. A. 398 at page 417. 

“Ramaswamy v. Chandra Kotayya, A. I. R. 1925 Madras 261 at 262.. 
Bankey Lai u. Batra and others, A. I. R. 1953 Allahabad 747. 
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It is also well settled that a single Judge of a High 
Court is bound by the decisions of a Division Bench of that 
Court and a Division Bench by the decision of a Full Bench 
or of a former Division Bench except that the latter Division 
Bench has the right to refer the case to a Full Bench for 
reconsideration of the earlier decision in the event of its 
disagreeing with the view of the former Division Bench. 1 

However, the decision of a High Court has only 
persuasive authority outside the territory subject to its 
jurisdiction. 

5. Thus the binding force of precedents has been firmly Precedents 
established in Indian jurisprudence. Judgments delivered Binding, 
by the superior courts are as much the law of the country 

as legislative enactments. 

6 . We desired to give careful consideration to the Alternative 
question whether the present system of relying on decided s y® tem - 
cases as precedents laying down the law could at this stage 

of our judicial history be departed from. Accordingly we 
endeavoured to elicit suggestions as to the introduction of 
an alternative system. 

7. Critics of the present system of relying upon decided Position on 
cases as precedents have drawn our attention to the system u^ ent Con ’ 
obtaining on the Continent of Europe, in France and some 

other countries. The position in France has been set out 
by a French academic lawyer of distribution in the follow¬ 
ing words:— 

“In France, the judicial precedent does not, ipso 
facto bind either the tribunals which established it nor 
the lower courts; and the Court of Cassation itself 
retains the right to go back on its own decisions. The 
courts of appeal may oppose a doctrine proclaimed by 
the Court of Cassation, and this opposition has some¬ 
times led to a change of opinion on the part of the 
higher court. The practice of the courts does not 
become a source of the law until it is definitely fixed 
by the repetition of precedents which are in agreement 
on a single point.” 2 

Every judgment of the superior courts in France is 
rendered in writing and after being signed by the Judges 
is entered in a Register. The judgments so recorded and 
registered are accessible to all the members of the legal 
profession and also the public and it is open to anyone to 
make from the register a selection of decisions for publica¬ 
tion. Many well-known collections of decisions have been 
prepared by individual lawyers and published. But there 
are no official publications. 

'Chandulal v. Babulal, A. I. R. 1952 Madhya Bharat 171, M. Sub- 
barayudu & others v. the State, A I.R. 1955 Andhra 87. Dr. K. C. Nambiar 
v. State of Madras, A. I. R. 1953 , Madras 351. 

’Professor Lambert of the University of Lyons in the Yale Law Journal, 

1929, Vol. XXXIX, pp. t and 14. 
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A similar practice in regard to the recording of judg¬ 
ments and publishing selections from them is followed in 
some other European countries. 

The selections so published are used by lawyers and 
courts for their information. 

* 

It would thus appear that even in the Continental 
systems precedents are used and referred to and though 
decided cases may not themselves lay down the law or be 
a source of law, the practice of the court may be definitely 
fixed by a repetition of precedents which are in agreement 
on a single point. 

Precedents 8. It has been suggested that the position in India is 
in a codi- different from that in England and that of the United 
of d law yStCm States, as a large portion of our law has been codified and 
that in a system of codified laws judicial precedents should 
not have the force of law or be capable of adding to the 
provisions of a statute. In this connection it may be 
recalled that the first Law Commission of 1834 decided on 
a codification of laws in the hope that illustrations to the 
sections in a codified law would serve the purpose of 
decided cases and do away with the necessity of citing any 
precedents. 

Notwithstanding their codes, the countries on the 
Continent have found it necessary and useful to compile 
digest of decided cases. The hope entertained by the first 
Law Commission that the use of precedents may be 
unnecessary in India has not been fulfilled. For over a 
century Indian courts have functioned like the British and 
the American courts relying on precedents and treating 
them as authoritative. 

Value of 9. It is undeniable that the system of regarding decided 
Precedents. cases a s binding authorities and a source of law has 
undoubted advantages. 

It makes for uniformity and certainty in the administra¬ 
tion of law. It also tends to convenience and the avoidance 
of delays. If earlier decisions of courts were not 
recognised as binding every court would have to decide 
the same question over and over again on principle causing 
prolonged arguments and consequent delay. As has been 
pointed out by Justice Cardoze “The labour of Judges would 
be increased to the breaking point if every past decision 
could be reopened in every case”. 1 

Certainty is most important in the realm of law and it 
can be obtained only if courts consistently decide the same 
points in the same manner. If decisions of superior courts 
or even of the same court are not to be regarded as binding 
on the Judges it will be impossible for individuals to regu¬ 
late their future conduct relying on any particular view of 
the law. The law will cease to be certain and men will not 


‘Nature of the ludiciat Process, page 144. 
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know where they stand as regards their legal rights and 
obligations. In the words of Lord Eldon: “It is better that 
the law should be certain than that every judge should 
speculate upon improvements in it.” r 

One can easily picture the confusion and conflict which 
would arise if we departed from the system of relying on 
precedents as binding. A Tenancy Act or a Debt Relief 
Act would be interpreted differently in different districts 
«f the same State. Similarly a statute may be declared 
constitutional in one State and void in another. An act 
might be a crime in one State and not be punishable on a 
different interpretation of the same law in another. Such 
would be the inevitable consequences of permitting each 
court to interpret the law according to its own lights with¬ 
out reference to precedents. 

10. The answers to the Questionnaire received by us and Present 
the evidence given before us have almost unanimously been presents 
in favour of the maintenance of the present system of should 
treating precedents as binding. Even if it were possible continue, 
to go back upon this system at the present stage of our 
judicial development we would on principle emphatically 
disapprove of any such change. 

11. If the stastem of precedents being regarded as Restrictions 
binding is to piwvail it must inevitably follow that no on publica- 
suggestions as to the restriefion on the publication of citation not 
reports or the conferring of the right of exclusive citation possible, 
on an authorised series of reports can arise. These 
suggestions ignore the fundamental fact that the law in a 
particular matter is what it is not because' it has been so 
reported to be but because it has been so laid down in the 
decision of a Judge. In England it is "the privilege, if not 

the duty of a member of the Bar to inform the court 
whether as Counsel engaged in the case or as amicus 
curiae, of a relevant decision whether it has been reported 
or not. So it is the duty of a Judge to follow the decision 
of a competent court whether reported or not: it may well 
be that there has not been time to report it”. 2 The same 
is the position in India. 

One might take the case of a decision Of the Supreme The Cons- 
Court which has not been reported in any series. Under dtutipnal 
article 141 of the Constitution the moment the decision is posl Ion ’ 
pronounced, the law declared in that decision becomes 
binding on all courts in the territory of India. The fact \ 

whether the judgment is reported or not would make no 
difference to its binding nature. The publication of that 
judgment in the reports of a few months later does not in 
any manner alter its character or attach any sanctity to it. 


I Sheldon v. Goodrick ; 8 Vis. p. 497. 

•Report of the Lord Chancellor’s Committee on Law Reporting 
para. 15 . 



630 


It is the fact that a judge of a superior court has decided 
the law as laid down in the decision which gives it its 
binding nature and its being reported or not is a mere 
accident which cannot alter ite character. 

The same considerations apply to such judgments of 
the High Court as are binding. 

Fact of re- 12. It necessarily follows that if in the course of an 
relevant U * ar g ument a certified copy of a judgment of the Supreme 
‘ " ' Court or the High Court is produced it would have to be 

treated as a binding decision notwithstanding the fact that 
it has not been reported. 


Could counsel say to a litigant seeking his advice “This 
is the law according to a judgment delivered by the 
Supreme Court. But as it has not been reported and your 
case comes up for hearing tomorrow it may be possible 
that the High Court may decide against you. If, however, 
your case is heard after a few months when the decision 
is reported it is possible that the ca^e may be decided in 
your favour"? 


Thus, if the fact of a judgment being reported or not is 
irrelevant to its authority how could it be urged that 
judgments reported in a particular series, say, the autho¬ 
rised series should alone have binding authority and not 
others? Is a text book writer to ignor decisions which 
have not been reported in the authorised series and state 
the law only in accordance with what is to be found in that 
series? 

In this connection we may recall a passage in a judg¬ 
ment delivered by Justice Niyogi of the Nagpur High 
Court: 

Report only “I agree with Bose J. that a single judge of the 

evidence of High Court is bound by the decision of the Division 
decision. Bench, even though the decision is not reported...From 

the point of view of the judgment becoming a judicial 
precedent what is material is the decision in the case; 
it is the decision and not the opinion of the Court nor 
the report of it that makes the precedent. Hence an 
unreported case may be cited as an authority if the 
actual decision can be shown from the original 

sources.It is the decision which establishes the 

precedent and the report but serves as evidence of it.” 1 


Reliance by 
Supreme 
Court on 
unreported 
decisions. 


13. The Supreme Court has itself on more than one 
occasion referred to its unreported judgments or those of 
the Privy Council. A recent example is to be found in a 
case decided on the 13th of February 1957 in which the 
court refers to an unreported judgment of its own decided 
in 1952 as being exactly in point and covering the question 
at issue in the case. 2 


‘Vinayak Shamrao o. Moreshwar, A. I. R. 1944, Nagpur p. 44 at p. 

46. 

•Baijnath Tripathi v. State of Bhopal, A. I. R. 1957 Supreme Court 

494 at 496. 
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14. If it is inconsistent with the doctrine of precedents Unauthori*- 
fceing binding to ban the citation of a report, by the pro- 
eduction of a certified copy of a judgment, there would be decision*, 
no justification for preventing a law report even though 
unauthorised being read out in court. The only difference 
between the two is that the correctness of the certified copy 

is authenticated whereas that of the other is not officially 
vouched for. It, therefore, follows that the only reason for 
refusing to treat a decision reported in an unauthorised 
publication as an authority can be that the report is not 
authenticated and may not be correct. If, however, there 
is no reason to doubt the correctness of the report the 
court would be bound in principle to allow the judgment 
in an unauthorised report to be cited for the same reason 
-that it permits a certified copy to be cited. 

Turning now to decisions which do not have a binding 
.authority on the courts in which they are referred to but 
only persuasive authority the position is no different. The 
value of such decisions lies solely in their reasoning and 
that reasoning is no way affected by the fact that the report 
•of the decision is an authorised one or otherwise provided 
the report is an accurate report. 

15. Section 38 of the Indian Evidence Act provides inter Section 3 * 
.alia that when the court has to form an opinion as to a Evidence 
law of any country, any report of a ruling of the court of 

such a country contained in a book purporting to be a foreign 
report of such rulings is relevant. It is clear that this report* 
provision would enable unofficial reports of foreign rulings relovu » t - 
to be cited where the court has to form an opinion as to a 
.question of foreign law. It would, indeed, be curious if 
while permitting foreign unofficial reports to be cited, the 
courts were compelled to refuse to look at unofficial Indian 
reports. 

16. Our courts have always permitted the citation of Foreign 
cases decided in Britain, Australia, Canada and the United reports 
‘States. These decisions have in our courts only persuasive nece ** ary - 
authority. If we are not to deny the assistance of this 
persuasive, authority to our courts would it be right to 
prevent our courts from having the benefit of the decisions 

of Indian High Courts merely because they do not happen 
to be reported in an official series? 

17. Nor would such a prohibition even if imposed be Prohibition 
workable in practice. It would be open to counsel to read ? f clt «tion 
parts of a decision in an uhofficial report as a part of his im P racUc *** 
argument. 

18. The suggestion of creating by legislative inter- Suggestion* 
ference a monopoly in law reporting in order to counteract for a mono- 
the evils supposed to arise from a multiplicity of law P°'y. 
reports is not a new one. In England a proposal was made 

in 1864 by the late Joshua Williams “that the right of 
exclusive citation in the courts should be given either to 
the Law Reports as at present established or to some single 
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series of reports established under some sort of official 
control.” 1 Writing some years after the incorporation ofT 
the Council of Law Reporting in England in 1885, Lord 
Lindley expressed the view that “Until we have one publi¬ 
cation of judicial decisions which, and which alone, shall 
be received and acted upon as authoritative by our 
numerous tribunals, all reforms in Law Reporting must be 
regarded as transitional and incomplete.” 2 He stated) 
further that “A multiplicity of law reports is a great evil. 
The. evil was once intolerable; it may become so again; 
whether it will or will not depend on the profession and 
on the Council” (the Council of Law Reporting). “Let us 
hope it never will. If it does, a great effort will have failed 
and its failure will prove the necessity for legislative inter¬ 
ference and for a monopoly of law reporting.” 8 


19. The first attempt in India to restrict the citation of 
unofficial reports would appear to have been made by the 
Law Reports Act, 1875 (Act XVIII of 1875) which provides 
that no court shall be bound to hear cited or shall receive 
or treat as an authority binding on it the report of any 
case other than a report published under the authority of 
the Government. The enactment of this Act which can be 
described as an attempt at creating a partial monopoly in 
favour of official reports was strongly opposed. Sir George 
Campbell, the then Lt. Governor of Bengal expressed his 
opposition in these words: “If you put into the hands of 
any one authority the power of deciding which of these 
decisions should be treated as authoritative, and which are 
to be rejected and snuffed out, you give that authority an 
enormous power over the superior Courts of the country: 
you make him, in fact, Judge over the Judges.” 4 Notwith¬ 
standing the Act, unofficial reports published in India have 
for many years been cited before the Judicial Committee 
of the Privy Council and the Indian High Courts and the 
Supreme Court and have been referred to and relied on in 
their judgments. The Act has indeed been a dead letter. 

20. In 1927 a non-official Bill was introduced in the- 
Central Legislative Assembly containing a proposal to ban 
the citation of non-official law reports in the Indian courts. 
The proposal met with strong opposition from distinguished 
lawyers like Dr. M. R. Jayakar and Sir Hari Singh Gour in 
the Assembly. 8 The Bill never became law. 


‘Report of the Lord Chancellor’s Committee on Law Reporting 
para. 15. 

•Law Quarterly Review, Vol. I, p. 137. 

•Law Quarterly Review, Vol. I, p. 149. 

•Abstract of the Proceedings of the Council of the Governor-General 
of India, assembled for the purpose of making Laws and Regulations, 1874, 
Vol. XIII, page 80. 

•‘The Usfc of Judicial Precedents,’ by P. Ramanatha Aiyar, pp. 276— 

281 . 
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21. The conclusion is thus irresistible that to permit a Monopoly 
system which would restrict citation to a particular series 

of law reports and exclude others would be destructive of 
the entire doctrine of precedent as we understand it. In 
such a system, a decision would derive its authority not by 
reason of its being a decision of a particular tribunal but 
from the fact of its having been chosen by the reporter for 
inclusion in the authorised series. We repeat and express 
our concurrence with the conclusions reached by the Lord 
Chancellor’s Committee on this question. “To such a pro¬ 
posal or anything like it we are unanimously opposed. It 
ignores, as we think the fundamental fact that the law of 
England is what it is not because it has been so reported 
but because it has been so decided.” 1 

22. Having expressed our views on this important History of 

question it would be convenient to pass to a historical ' 

review of law reporting as it has developed in India. India. 

There appears to have been no system of reliance upon 
judicial precedents in Hindu jurisprudence except in so far 
as they serve as evidence *f custom. Nor do collections of 
cases appear to have been used under Mohammedan rule 
although the Fatwah Alamgiri prepared in the reign of 
Emperor Aurangzeb contains opinions of the law officers on 
points .of law. 

Law reporting seems to have made its appearance in 
India with the establishment of courts under British 
authority. When the Supreme Courts Were first constituted 
in the three Presidency Towns, the judges and barristers 
of those courts having been trained in the English tradition 
started using and relying on the decisions of the English 
courts. Subsequently when the Sadar Courts started 
delivering their judgments in English they began to issue 
as early as 1845 copies of some of their judgments monthly 
for the benefit of the public. For some time the courts 
also used to publish monthly abstracts of their judgments. 

The judgments of which copies were furnished were only 
some of the judgments delivered by these courts. 2 

Meanwhile private reports also came into existence. 

Barristers attached to the Sadar Courts and some of the 
Judges of these courts began to publish the reports of their 
decisions. The reports of Belasis, Borrodail, Marshall and 
Hyde to name only a few of them came into existence due 
to the initiative of individual judges and counsel. 

Regular law reporting may be said, however, to have 
commenced with the establishment of the High Courts in 
the three Presidency Towns. From that time semi-official 
and private law reports came to be published regularly. 


‘Report of the Lord Chancellor’s Committee on Law Reporting 
para. 15. 

•A. I. R. 1345 Journal, page 4. Proceedings of the Legislative 
Department of July 1919 Nos. 22—28 : Appendix I. 
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After the establishment of the High Courts Sir James 
Stephen, the then Law Member recorded a minute to the 
effect that reporting should be regarded as a branch of 
legislation and accepted the principle that it was hardly a 
less important duty of the Government to publish that part 
of the law which is enunciated by its tribunals in their 
judgments than to promulgate its legislation. A circular 
letter was issued on the subject to various local Govern¬ 
ments and the High Courts. 

A subsequent Law Member Mr. (Later Lord) Hobhouse 
also interested himself in the subject and took the initiative 
in the passing of the Indian Law Reports Act (Act XVIIJ 
of 1875) which as stated above sought to regulate the indis¬ 
criminate citation of cases in the courts 

After the passing of the Act Councils of Law Reporting 
were set up in the several High Courts and reports began 
to be published under the authority of the Government. 

23. Private reports also continued to be published and 
today we have in India a large number of official and 
unofficial law reports as appears in the Table set out 
below:— 

All India Journals 

1. All India Reporter 

2. Criminal Law Journal 
(A) List o/ Official Law Journals 

1. I.L.R. Allahabad. 

2. I.L.R. Andhra Pradesh. 

3. I.L.R. Assam. 

4. I.L.R. Bombay. 

5. I.L.R. Calcutta. 

6. I.L.R. Cuttack. 

7. Jammu and Kashmir Law Reports. 

8. I.L.R. Kerala. 

9. I.L.R. Madhya Pradesh (which takes the place 

•of I.L.R. Nagpur and I.L.R. Madhya Bharat). 

10. I.L.R. Madras. 

11. I.L.R. Mysore. 

12. I.L.R. Patna. 

13. I.L.R. Punjab. 

14. I.L.R. Rajasthan. 

15. Supreme Court Reports. 
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(B) List of Non-Official Law Journals. 

1. Allahabad Law Journal. 

2. Allahabad Weekly Reporter. 

3. Andhra Law Times. 

4. Andhra Weekly Reporter. 

5. Bihar Law Journal. 

6. Bombay Law Reporter. 

7. Calcutta Law Journal. 

8. Calcutta Weekly Notes. 

9. Cuttack Law Times. 

10. Jabalpore Law Journal (Gwalior) (Previously, 
M.B. Law Journal). 

11. Jabalpur Law Journal (Jabalpur). 

12. Karnatak Law Journal. 

13. Kerala Law Journal. 

14. Kerala Law Times. 

15. Madhya Pradesh Cases. 

16. Madhya Pradesh Law Journal. 

17. Madras Law Journal (Civil). 

18. Madras Law Journal (Criminal). 

19. Madras Law Weekly. 

20. Madras Weekly Notes. 

21. Mysore Law Journal. 

22. Nagpur Law Journal. 

23. Patna Law Reports. 

24. Punjab Law Reports. 

25. Rajasthan Law Weekly. 

26. Supreme Court Appeals. 

27. Supreme Court Cases (in Hindi). 

28. Supreme Court Journal. 

(C) List of Special Law Journals. 

1. Company Cases. 

2. Company Cases Supplement. 

3. Factories Journal Reports. 

4. Income Tax Reports. 

5. Labour Appeal Cases. 

6. Labour Law Journal. 

7. Sales Tax Cases. 

These reports include special law reports and number 
fifty-two in all. 1 


‘This is based on a list furnished to the Commission by the A.I.R. 
Ltd., Nagpur at,the Commission’s request. 
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24. The representatives or the publishers of certain, 
private law journals gave evidence before 7 us and. 
challenged the correctness of the statement that the law 
reports published in India were too many or that too many 
cases were being reported. It was pointed out that in 
England taking the figures for 1940 the number of cases 
reported annually were about 1250 and that about half a 
dozen private law reports existed in England in addition 
to the law reports published by the Incorporated Council 
of Law Reporting. In India the total number of cases 
published in all the law reports was stated to be about 
2500 each year. Having regard to the vast area of the 
country, its very large population and the number of 
superior courts, it was urged that far from being excessive 
the number of,cases reported was very moderate. The 
attention of the Commission was also drawn to the position 
in the United States of America which being a federated: 
Union composed of a large number of States was, it was 
stated, more nearly comparable tfe India. It was stated 
that each State in the United States had its own reports 
both official and unofficial and that the total number of 
reports including specialised law reports-amounted to 
some hundreds. The total number of cases published 
annually in the reports was as many as 40,000. It is 
difficult and in any event unnecessary to express any 
definite opinion on this question. But it certainly does, 
appear that the view that too many decisions are being 
reported is overstated. Probably what really requires, 
consideration and remedy is the quality of the reports 
which are being published and the manner in which they 
are often cited in courts irrespective of their relevance. 
These are matters to which we shall advert later. 

25. The doctrine of precedents, which we have explained 
and accepted above, requires that the law reports should 
be accurate and full, so that the true principle laid down 
by the decision may be deduced. The report should con¬ 
tain all essential information like the parties, the natpre of 
the pleadings, the essential facts, the arguments of counsel, 
the decision and the grounds of the judgment. Not the 
least important part of the report is its head-note which 
should be accurate and concise and yet in a sense com¬ 
prehensive. 

It is obvious that a law report can serve its true pur¬ 
pose if it reports only cases “which introduce or appear 
to introduce a new principle or new rule; or which 
materially modify an existing principle or rule; or which 
settle or tend to settle a question on which the law is 
doubtful; or which for any other reasons are peculiarly 
instructive”. 1 

Equally important is the time and form of the publica¬ 
tion of the reports. It is desirable that the publication 
should take place as soon as possible after the judgment 


‘Lord Lindley, Law Quarterly, Review, Vol. I., pp. 143-144. 



637 


but speed should not result in a sacrifice of the accuracy 
■of the judgments reported. In order to ensure the accu¬ 
racy of the judgments and their being checked by the 
judges who deliver them, a certain amount of time must 
elapse before the publication of the report. In the mean¬ 
while the profession and the public should be kept informed 
from week to week of decisions of importance by the 
publication of notes of cases. 

26. The essentials above mentioned need modification Specialised 
in their application to specialised reports. Lawyers and "P 011 *- 
judges are apt to regard law reports from their own pro¬ 
fessional angle. They, however, sometimes serve a much 

wider public. This is particularly so in the case of 
specialised reports like those which publish decisions on 
labour and tax laws. These specialised reports will 
naturally, having regard to the larger public they serve, 
have to make a wider selection of the decisions they 
publish so that many decisions which may not be considered 
fit for publication in a series of general law reports may 
aptly and well find a place in the special reports. It must Law Re- 
be admitted that most of the series of law reports now ports 
being published in India, whether official or unofficial, do 
not contain the essentials of a good law report stated above. e c ‘ 

27. Apart from their other defects the official series have Delay* iathe- 
from their very start suffered very serious delays in publication 
publication. We find Sir Richard Garth, the then Chief * he I L - R - 
Justice of Calcutta complaining in 1880 of the serious delay no ** 

in the publication of the I.L.R. Calcutta series. These 
delays led to a series of complaints with the result that 
the Government of India felt constrained to examine the 
question in 1918. To-day the situation in some States la 
no better. We append herewith a table showing the issues 
of the different Indian law reports serfes which had been 
received on or before the 15th August 1957 by the Law 
Ministry Library in New Delhi, which subscribes to these 
series with the dates of their receipt. 

Table 


Serial Name of High Latest Pan Date of Remarks 

No. Court receipt 

in Library 


l 2 


3 4 S 


r. Allahabad . 1956- -Vol. I, Pt. 5 21-5-57 

(May) 

2. Andhra Pradesh . 1957—Pts. 1—4 8-8-57 Tn one issue. 

(Jan. to April). 
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I 

2 

3 

4 

5 

3 - 

Assam 

1956—Vol. 8, 

Pt. 3 (March). 

21-5-57 


4 - 

Bombay . 

1957 —Pt. 5 (May) 

15 - 7-57 


5 - 

Calcutta . 

1954—Vol. 2, 
July-Dee. 

28-4-56 

Annual index, 

for 1954 await¬ 
ed. 

6. 

Cuttack 

1957—Pts. 6—7 
(June-July). 

20-7-57 


7 - 

Kerala 

1957 —July 

20-8-57 Upto Part 10 of 
the I.L.R. 1956 
Travan core-Cochin series 

(which is continued as. 
Kerala series) have been 
received in Library. The 
remaining parts of 1956 and 
the annual index are still 
awaited. 

8. 

Madhya Bharat . 

1956—Vol. 5 
completed. 

7-1-56 

Index also receiv¬ 
ed. 

9 - 

Madras 

1957 July 

1-8-57 


10. 

Mysore 

1957 —Jan.-March 

28-8-57 

In one issue. 

II. 

Nagpur 

1956—July-August 

13 - 8-57 

Do. 

12. 

Patiala 

1955—December 

6-10-56 

Annual index 
awaited. 

13 - 

Patna 

1956—Vol. 35 
December. 

3 - 7-57 

Do. 

14. 

Punjab 

1956—Vol. 35 
Nov.-Dee. 

3 - 5-57 

Do. 

15 . 

Rajasthan 

1955 —Vol. 5 

Pts. II —12 
(Nov.-Dec.). 

3 - 5-57 

Do. 

16. 

Supreme Court 
Reports. 

1957 (January) Pt. I 

Not available. 


If the publication of this series under Government 
auspices Is based on the duty of Government to make the 
law appearing in the decisions of the courts available as 
soon after the decisions as possible, to the courts, the pro¬ 
fession and the members of the public, the gross delays 
in the publication of the series indicates a grievous neglect 
of that duty. But for the existence of non-official law 
reports the judges and the lawyers practising in the courts 
would have been for months without any guidance as to 
the law laid down by the courts. The Indian law reports 
series as now run and published may well cease to exist 
without any detriment to anybody except perhaps to those- 
employed in its publication. 
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28. The unofficial series have generally been prompt in -Defects in- 
publication. Many of them cannot, however, be regarded ^ cii j 

as accurate reports because of their very unsatisfactory series mis- 
head-notes. Unfortunately it has become the practice in leading 
some courts to base themselves on what appears in the Head-notes, 
head-note of a report rather than in the body of the 
judgments and misleading or inaccurate head-notes have 
been frequently the cause of wrong decisions. 

But perhaps the greatest sin of some of the unofficial Faulty 
reports is that the principles on which a selection should selection 
be based as mentioned by Lord Lindley are completely 0 caseB - 
ignored, there being a competition between some series 
as to the number of cases they report. A large number 
of cases laying down no legal principle but deciding 
questions of fact and others reporting well accepted and 
trite law find a place in these reports. In the result what 
happens is, that by the citation of such cases “the hearing 
of suits is protracted and the time of the court wasted by 
the citation of authorities of doubtful relevance, and that, 
if counsel is not darkened, at least first principles are apt 
to ut obscured by the introduction of exceptions and 
refinements which had better be forgotten.” 1 Very 
frequently presiding judicial officers are confronted with Excewuve- 
a large number of irrelevant authorities and in the result 1 a lon- 
they tend to lose the habit of thinking for themselves and 
deciding cases on first principles. There develops a judi¬ 
cial habit of requiring the most obvious legal propositions 
to be supported by the authority of decided cases and not 
infrequently the words of a statute afe themselves over¬ 
looked in the multiplicity of precedents cited before the 
tribunal. Indiscriminate selection of cases for reporting 
has perhaps been the largest single cause in making argu¬ 
ments of counsel lengthy and protracted. 

29 . It appears to us that the remedy lies in taking Importance- 
measures to bring about the publication of a series of law of good* 
reports which would embody all the essentials of a good reporting, 
law report and indeed serve as a model for unofficial 
publications of reports. As the decisions of the judges 

are the expositions of the law ex non scripto it is as much 
the duty of the State to promulgate them as to publish the 
lex ex scripto, the statutes. We have seen, however, how 
the State has for various reasons been unable to discharge 
this duty. A number of editors of the I.L.R. series were 
examined by us and in most cases the delays in the publi¬ 
cation of the series were said to be due to the delays which 
arose in the printing of the series in the Government 
presses. It is clear _ therefore that if law reports are to 
be efficient and speedily published the task must be 
entrusted to a body independent of Government. 


1 Report of the Lord Chancellor’s 'Committee on Law Reporting, 
para. 14. 
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Role of the 
legal pro¬ 
fession. 


The Coun¬ 
cil of Law 
Reporting 
in Eng¬ 
land— 
Composi¬ 
tion and 
object*. 


Method of 
working. 


30. W. T. S. Daniels, Q.C. later a County Court Judge, 
who took a leading part in the establishment of the 
Incorporated Council of Law Reporting for England and 
Wales set out the need for such a body in 1863 in the 
following words:— 

“I recognise and base my suggestions upon the 
principle, that the proper preparation and publication of 
those judicial decisions, which are expositions of the law 
ex non scripto is a public duty, and that the public have 
a right to expect that it will be discharged by a recognised 
body in the State qualified for the purpose. The 
qualifications of such a body should be—Independence of 
the Government, Co-operation with, but not Dependence 
upon, the Judicature, Adequate knowledge of the law and 
Experience in the practice of the Courts, combined with 
special skill and experience in the art of reporting. These 
several qualifications are possessed in the highest degree 
by the Bar, and by no other body of men—and the Bar 
form a recognised body in the State—Why should they not 
combine and undertake the duty?” 1 

31. In England the law rep<(fcg are being published^*? 
a Council consisting of fifteen members. It has three 
ex-officio members, namely, the Attorney-General, the 
Solicitor-General and the President of the Law Society 
for the time being. The four Inns of Court and the Law 
Society nominate two members each and the persons so 
chosen in their turn co-opt two additional members. One 
representative of each of these bodies and one of the co¬ 
opted members retire biennially and are eligible for re¬ 
nomination. The members of the Council work in an 
honorary capacity. The executive functions of the 
Council are discharged by a Secretary. The Council, 
originally a private association, was incorporated in 1870 
as a company limited by guarantee. Its principal object 
is stated to be “the preparation and publication, in a 
convenient form, at a moderate price and under 
gratuitous professional control, of Reports of Judicial 
Decisions of the Superior and Appellate courts in 
England”. Article 4 provides that no part of the income 
or the- property of the Association shall be applied to the 
benefit of any of its members. 

The Council has a staff consisting of an editor and an 
assistant editor and about twenty reporters. All of 
them have to be Barristers and the appointment of a 
reporter to a particular court is subject to the approval 
of the senior presiding judge of that court and this appro¬ 
val is not a formality. Generally only Barristers 
experienced in law reporting are appointed reporters. 
The reporters have to be present in the court throughout 
the working hours and to hear every case which they report. 


'The History and the Origin of the Law Reports, By. W. T. S. 
Daniels, page 24. 
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They are also allowed access to the shorthand notes of the 
•Judges' stenographers and they write up their reports ^ 

'Outside court hours. ' 

The Council having been established to render a Financial 
..service to the profession the publication of the reports is Aspects, 
carried on, on a no profit no loss basis. The annual 
subscription of the law reports which has varied from 
•time to time from 4 Guineas to £12-0-0 is annually adjusted 
to ensure that financially the reports make neither a profit 
nor a loss. The approximate number of subscribers to 
the Council’s law reports is estimated at present to be 
'7,000. 

32 . We see no reason why a Council or Councils of Law Need for 

Reporting established on a similar basis in India should ^ ch .f. 
not work satisfactorily and achieve the purpose we have wf* • 
in view. * 

The idea of having an All India Council for this purpose All India 
•is clearly impracticable. It would be an unwieldy body Council 
•--and would probably cause delays. Further the High imposslble - 
Courts frequently give decisions on the construction of 
State enactments which though of great local importance 
are of no value outside a particular State. It would, St . ate Cou «- 
therefore, be best to establish a separate Law Reporting neCes " 
-Council for each State. ry ' 

33. Each Council should consist wholly of the members Composition 
of the legal profession and the law reports should as in of . Coun ' 
England be under .‘gratuitous professional control’. The Cl s ' 
Council may consist of the Advocate-General as an ex- 

officio member, an academic lawyer, a representative of 
“the Bar Council, and two or three lawyers of eminance 
representing the Bar Association of the High Court and 
.. the mofussil Bar. The Council thus formed might be 
empowered to co-opt two members. The members of the 
Council should serve in an honorary capacity. A similar 
Council consisting among others of representatives of the 
proposed All India Bar Council and if necessary some 
representative >of the State Law Reporting Councils may 
be established for the publication of the reports of the 
decisions of the Supreme Court. 

34 . Subject to the supervision and control of the Council Editorial 
an editorial board consisting of an editor and such number staff and 
of reporters, as may be necessary, all being members of j ts func_ 
the legal profession, should be set up. The selection of nons ' 
judgments to be reported would be a matter exclusively 
within the competence of the editorial board. 

i 

As in India every judgment of a High Court or the 
Supreme Court is transcribed by a shorthand writer and 
signed by the Judge, it should be possible for the courts 
to supply the Council with a copy of the judgment as 

122 M. of Law— 41 . 
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judgments to be reported would be a matter exclusively 
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As in India every judgment of a High Court or the 
Supreme Court is transcribed by a shorthand writer and 
signed by the Judge, it should be possible for the courts 
to supply the Council with a copy of the judgment as 

122 M. of Law— 41 . 
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revised by the judge immediately after it is signed. The- 
reporter would study the judgment and if he is of the view 
that it is worth reporting he would submit it together 
with the proposed head-note to the editor who would 
then make the final decision whether it should be report¬ 
ed. The reporter may also while recommending a case 
for being reported indicate his reasons for so recommend¬ 
ing. If any inconsistency is found in the judgment or 
it appears to have been given per incuriam the editor 
might be authorised to refer it to the judge concerned. 

Judges 35 j n our view the judges should have no voice in 

oif Report- deciding whether a case should or should not be reported. 

ability. In several States there is in vogue the practice of judges 
marking their judgments “A.F.R.” i.e., approved for report¬ 
ing. This is a very unwholesome practice and should be 
stopped. A judge is too often inclined to a generous view 
of the importance of his own judgments and rarely 
hesitant to decide that it should be reported. Not 
infrequently judgments tend to become lengthy and SQme- 
what pedantic because the judges think of the judgments 
finding a place in the law reports. A number of witnesses 
with experience of law reporting have told us that it is a 
habit with some judges to send for reporters and ask 
them to include their judgments in those selected for 
being reported. The practice is also apt to cause- 
delays. As far back as 1894 the Chief Reporter of the 
I.L.R. Calcutta series complained that delays in the report¬ 
ing of cases were sometimes occasioned by the interference 
of judges with the discretion of reporters. Sometimes 
this practice enables the judge to decide that a judgment 
delivered by him should not be reported. This is obvious¬ 
ly undesirable and was strongly commented upon by 
important witnesses who gave evidence before us. It 
was emphasised that the possibility that the judgment 
might be published in a professional journal will tend to 
make judges more careful, prevent them from basing their 
decisions on doubtful propositions of law and generally 
act as a check against caprice or prejudice affecting their 
judgments. As has been observed by the Committee on 
Law Reporting in England “The decisions of the Court 
must be open for publication, discussion and criticism. 
* * * Nor can a judge by any means deny the right to- 
publish as law that which he has decided to be law .” 1 

The practice of leaving the selection of judgments to 
be reported entirely to an editorial board without reference- 
to the judges seems to have worked satisfactorily in 
England and there is no reason why in India' the selection 
of cases to be reported should not be left exclusively to a 
properly constituted editorial board. It shoulc| equally 
be the function of the editor to prepare proper head-notes 
of the cases to be reported. 

Report of the Lord Chancellor’s Committee on Law Reporting, 
para. 16. 
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amounts may be paid to the Councils by way of subsidy. 
However, such assistance should not have to continue for 
more than a few years within which the Councils should 
be able to run the law reports as in England on a no profit 
and no loss basis without being assisted by Government. 
As in England the subscription could be adjusted from 
time to time so as to correspond with the cost of publica¬ 
tion. It may be pointed out that the Councils should 
apart from the revenue arising from the subscriptions be 
able to secure a certain amount of advertising revenue. 

Specialised 39. We do not think that the Councils should undertake 

reports. the publication of specialised reports, at any rate in the 
early stages of their existence. Perhaps the publication 
of specialised reports could best be left to private agencies 
as in England. * 


Reports of 40. The law reports published by the Councils all over 
servers £ ° countr y containing a proper selection of cases with 
models. adequate statements of facts and arguments of counsel and 
published quickly will serve as models for private publica-. 
tions. If they are reasonably priced as they should be 
they will probably cut out some reports now published 
by private agencies. One may notice in this connection 
that in England the number of general private law reports 
has recently tended to decrease. Though we were at the 
commencement inclined to favour the suggestion that 
restrictions should be imposed on the publication of private 
reports or that citation in courts should be restricted to 
a particular series, we feel bound to reject it. We trust, 
however, that the publication of a proper series of law 
reports by a body like the Council of Law Reporting will 
go a considerable way in mitigating the existing evil. 
Once such law reports are published the courts may well 
insist on the observance of a rule that the case to be cited 
should only be from the reports published by the Councils 
of Law Reporting if it is reported in that series. 


Solution : 
Better 
trained Bar 
and Judi¬ 
ciary. 


41. The real solution to the problem of indiscriminate 
reporting lies in our view in a better trained Bar and a 
robust judiciary capable of dealing with matters on 
principle and dispensing with artificial aids in reaching a 
decision. Not infrequently when counsel is arguing a 
question of principle or the construction of a section, 
judges even in superior courts ask whether counsel is in 
a position to support his argument by the authority of 
decided cases. The judgments of some superior courts 
are full of citations of cases sometimes a large number 
supporting the same proposition and sometimes one notices 
very little discussion of the principle involved. One mav 

pomnnro wi+U -— 1 - 
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evil of irrelevant and multitudinous citation is a matter 
which can be controlled by proper judicial personnel. 

42 In view of the recommendations made by us the Repeal of 
Indian Law Reports Act (XVIII of 1875) will have to be Act xvui 
repealed. As pointed out above by reason perhaps of 
the delays in the publication of the Indian Law Reports 
series the provisions of section 3 have not been observed 
by the courts. Indeed the. judgments of all courts 
including those of the Judicial Committee of the Privy 
Council and the Supreme Court have referred to decisions 
published in private series as authoritative and binding. 

Further our recommendations involve the cessation of the 
publication of the Indian Law Report series itself. 

43. It has been suggested that steps should be taken for Preparation 
the preparation and publication of indexes of all judgments of ni<to«s 
of the High Courts and of the Supreme Court whether ^ c[ ^ s 8 " 
reported or not and that such indexes should be made 
available freely to the public at a moderate cost. It has 
further been suggested that individuals should be enabled 
to get copies of all judgments which they can trace through 
the index for publication or for any other purpose. 

Professor Goodhard in a dissentient report to the Report 
of the Lord Chancellor’s Committee on Law Reporting 
made a similar suggestion. 1 Professor Goodhard’s view 
has the support of no less an authority than Professor 
Holdsworth. 2 The main objections which weighed with 
the majority of Professor Goodhart’s colleagues in reject¬ 
ing his recommendation was that its acceptance would 
involve extra expenditure to the Government in appointing 
official stenographers for • taking down and transcribing 
judgments and that the consideration and revision of such 
judgments by the judge would be incompatible with speedy 
publication and would also impose an additional burden 
on the judges. These considerations have no application 
to India where unlike in England every judgment of the 
High Courts and of the Supreme Court is reduced into 
writing by official shorthand writers and is finally revised 
and signed by the judge concerned. We understand that 
in some of the High Courts in India the suggested system 
prevails in a modified form and judgments of these High 
Courts are indexed by law graduates on the staff of the 
court whenever they decide any question of law and that 
these indexes are sometimes used by the reporters of the 
several law journals for the purpose of selecting cases 
suitable for reporting. We, therefore, recommend that 
such an index be maintained by all the High Courts and 
the Supreme Court so that lawyers and private persons 
could have access to these indexes and be able to apply 
for certified copies of such judgments as they may 
need for the purposes of the cases they are interested in. 

•Report of the Lord Chancellor’s Committee on Law Reporting. 

•Law Reporting in the 19th and 20th Centur.es Anglo-American 
Legal History, Series No. 5, 1941 cited by C. K. Allen, Law in the Making* 

5th Ed. p. 352. 
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Conclusions. 44 . We now set out our conclusions under this head as 
follows:— 

(1) The present system of treating judicial prece¬ 
dents as binding and citing them in Court serves a 
very valuable purpose and should be continued. 

(2) It is neither feasible nor desirable to restrict 
the publication, of reports or to confer the monopoly 
of citation on one set of reports. 

(3) The proper selection and reporting of judicial 
decisions which are the exposition of the law ex non 
scripto is a'public duty. 

(4) The State has failed to discharge this duty 
properly. 

(5) This responsibility should, therefore, be under¬ 
taken by the legal profession and a Law Reporting 
Council should be established for this purpose in each 
State and also for the Supreme Court. 

( 6 ) The composition of the Council should be as 
indicated in paragraph 33 ante. 

(7) The Council should bring out reports which 
conform to the essentials of a good report set out in 
paragraph 25 ante and serve as models of good 
reporting. Short notes of cases may be made avail¬ 
able before the regular reports are published. 

( 8 ) The reports published by the Council should 
also contain the argument of Counsel. 

(9) These reports should be printed at private 
presses and so priced that the Councils function on a 
no loss and no profit basis. 

(10) If necessary the State should undertake to 
subsidise the reports of the Law Reporting Councils 
for the first few years. 

(11) The Councils should not undertake the 
publication of specialised reports at least in the early 
stages. 

(12) The courts should make a rule that cases 
reported in the Law Reports published by the Councils 
of Law Reporting should be cited only from that series. 

(13) The Judges should have no say in deciding 
whether a case should or should not be reported. 



29.—LANGUAGE 


1. The questions of the official language of the Union The scope 
And the time for the change-over from English to Hindi of our en- 
envisaged by the Constitution, have been the subject of qmry * 
acute and even acrimonious controversy. Happily, our 

task in this regard is confined to making recommendations 
in regard to the language of the laws of the country, the 
language to be used in the superior and the sub- 
•ordinate courts and the language of the Law 
Reports. This task has, in a measure, been made 
easier by the fact, that these questions have 
been examined by the Language Commission who have 
made recommendations 1 on them and whose report is now 
under the consideration of a Parliamentary Committee 
appointed under article 344 of the Constitution. 

2. It will be useful to examine at the start the existing Constitu- 

•constitutional position and the statutory provisions with tional pro¬ 
regard to these questions. visions. 

Article 343 lays down in unequivocal terms that Hindi 
is to be the official language of the Union. It however 
provides for the continuance of English as the official 
language for a period of fifteen years. It envisages the 
possibility of both, English and Hindi, being the official 
languages of the Union side by side, even during this 
period of fifteen years. It also contemplates the possibility 
•of the continuance of English as the official language for 
specified purpose, after the period of fifteen years. Thus, 
having regard to the far-reaching change to be accompli¬ 
shed—the replacement of an official language which has 
been in use for nearly a hundred years by Hindi—the 
Constitution rightly leaves a wide latitude to the Union 
■executive and legislature in the matter. Article 345 pro¬ 
vides, that the official language of a State may be one or 
more of the languages used in the State, or Hindi, at the 
option of the State Legislature. Article 346 provides, thr* 
the official language of the Union is to be the language 
of communication between the Union and the States and 
between one State and another. 

3. Article 348 aims at achieving uniformity in the Language 
language of the Union and State laws and of the superior of Bills - 
courts. It lays down that until Parliament by law othqr- supreme 1- ' 
wise provides, which means, until Parliament enacts court and 
legislation bringing into use Hindi in certain spheres, the High 

Courts. 

’Chapters IX, X, XI of the Report of the Official Language Commis¬ 
sion. 
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the authoritative texts of all Bills in Parliament 
or the State legislatures and of all Acts of Parlia¬ 
ment and of all the State Legislatures and of dll 
Orders, Rules, Regulations and Bye-laws, issued 
either under the Constitution or under any law made by 
Parliament or a State Legislature shall be in the English 
language. It also provides, that all proceedings in the- 
Supreme Court and in the High Courts, shall be in 
English. In regard to Bills in and Acts of the State 
Legislatures, tl^e rule is relaxed to the extent that a State 
Legislature may prescribe any language other than the 
English language for use, in Bills in, or Acts of, the State- 
Legislature. In cases, however, it decides to do so, a 
translation of these has to be published in the English 
language and it is the translation so published which is 
deemed to be the authoritative text of the Bill or the Act. 
In regard to proceedings in the High Court also, the rule 
laid down in the opening part of article 348 is modified! 
to the extent that the Governor of a State may, with the- 
previous consent of the President, authorise the use of Hindi 
or any other language in proceedings in the State Highi 
Court. This, however, does not apply to judgments, 
decrees or orders made by the High Court which will still 
have to continue in English. 

4. Section 137 of the Civil Procedure Code deals -writh-. 
the language of subordinate Civil Courts. While permit¬ 
ting the continuance of the existing court languages until 
a different provision is made, it empowers a State Govern- 
meht to declare what shall be the language of any civil 
court. It also permits the use of English for all purposes 
for which the language of the court can be used except im 
the recording of evidence. Order XVIII, Rule 5, prescribes 
that evidence shall be taken down in writing in the- 
language of the court. The High Court has, however, 
power under section 138, to direct with respect to a judge- 
or class of judges, that evidence in cases in which an 
appeal lies shall be recorded in English. 

Subordi- 5 - Similarly, in regard to criminal courts, section 55S*- 

nate crimi- of the Criminal Procedure Code empowers the State 
nal courts. Government to decide for the purposes of that Code, the 
language of each subordinate court within its territory. 
The Code also regulates the language of the court as; 
regards the framing of the charge, recording of evidence 
and the delivery of judgments. Section 221 of the Code- 
provides that the charge in a presidency town shall be 
written in English and elsewhere either in English or in 
the language of the court. Section 356 of the Code pro* 
vides, that in all trials before the courts of session and 
trials or inquiries before Magistrates, the evidence of each 
witness is to be recorded in writing in the language of 
the court. Where the evidence is given in a language 
other than the language of the court, the magistrate or 
judge may record in English the evidence of a witness: 


Statutory 
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who deposes in that language and unless the accused is 
familiar with English, an authenticated translation of such 
evidence in the language of the court has to form part of 
the record. In other cases also evidence may be recorded 
in the language in which it is given but a translation of 
the deposition in English or in the court language has to 
form part of the record. The examination of the accused 
under section 342 has, however, to be recorded in full ifi 
the language in which he is examined, and English or the 
language of the Court may be used only if that course 
is not- practicable (section 364). The judgment of the 
court may be delivered in English or in the language of the 
court (section 367). 

6. The factual position as to the languages used in the Regional 
High Courts and in subordinate courts in the various languages- 
States appears in a statement 1 annexed to the Report of in sub-; 


ordinate 

courts. 


the Official Language Commission. It has been thus 
summarised by the Official Language Commission 2 

“Broadly speaking, it would appear that at the 
lowest rungs of the system, viz., village panchayats 
and trial courts, civil and criminal, at the taluka 
level, the linguistic medium is the regional language. 

As we go up the judicial system, English comes to 
occupy a larger place, although the exact constituents, 
of the linguistic ‘mixture’ at this stage seem to differ 
quite considerably from State to State, and it would 
seem that even within one State there are sometimes 
differences as between different districts. Generally 
speaking, excepting the Hindi-speaking areas in 
which it is the regional language, Hindi does not find 
a place at this level in the judicial system in non- 
Hindi-speaking areas. It appears that there has been 
a progressive trend towards displacement of English,, 
particularly in Hindi-speaking regions at this middle 
level of the judiciary. Even where judgments, 
decrees and orders are still delivered in English, it 
would appear that in practice arguments by counsel 
are frequently allowed to be conducted hi the language 
best understood by all parties, viz., the regional 
language. This is, however, no fresh departure but 
only an enlargement of a practice which obtained in- 
a greater or less degree even previous to 1947”. 

As regards the High Courts, it appears that in some Regional 
States advantage has been taken of. clause (2) of article Languages 
348 to permit the use^ of the regional languages in their »n the High, 
proceedings other than judgments, decrees or orders. To Courts - 
quote the Official Langauge Commission: — 

“Thus in Madhya Bharat and Rajasthan States 
the respective Rajpramukhs have authorised under 


•Official Language Commission Report—Appendix VII—p. 447. 
*Ibid —page 160, para. 3. 



650 


Distribu¬ 
tion of legis¬ 
lative power 
and the 
language 
of the 
laws. 


Integrated 
cour. struc¬ 
ture and 
need for 
uniformity 
of language. 


Unified 

Bar and 

Judiciary 

implies 

linguistic 

unity. 


this clause the use of Hindi in the proceedings of High 
Courts; in Hyderabad and Travancore-Cochin, Urdu 
and Malayalam respectively have been authorised; 
and in PEPSU, both Hindi and Punjabi have been 
authorised. Hindi is similarly allowed for proceed¬ 
ings in the Judicial Commissioner’s Court in Vindhya 
Pradesh.” 1 

7. We have seen how the Constitution has endeavour¬ 
ed by enacting the provisions in article 348 to maintain a 
uniform language for all laws in the country. A federal 
system such as we have, cannot function satisfactorily 
unless laws all over the country are in one language; 
at the moment in English and later, when the time is ripe 
for it, in Hindi. The Union would promulgate its laws 
in its Official Language which is to be Hindi and these 
laws will be applicable all over the country. The legis¬ 
lative power of the Union and the States is concurrent in 
many fields, and there would, therefore be what may be 
described as an interlacing of Central and State Laws. A 
Central law may by its provisions impliedly repeal a 
State law. The Centre may legislate in its official langu¬ 
age even in the State field under article 252 of the 
Constitution and other provisions. The State may by its 
legislation in certain'fields affect Central legislation enacted 
in the Union official language. With legislative powers so 
distributed, it is inevitable that all legislation, whether by 
the Centre or the States, should be in one language, that 
is, eventually in Hindi. It would be impossible, if it were 
otherwise, for the lawyer, the citizen and the courts to 
understand the laws and their mutual reaction, and the 
administration of justice would be at a standstill. 

8. Our Constitution has also established what has been 
called a unified or integrated system of law courts. 
There is no division of courts into State Courts and Federal 
Courts, as in the United States. The Centre and the 
States have a single hierarchy of -courts administering both 
the Central and the State laws. Under our system, a 
decision of a subordinate court in a State may, in appro¬ 
priate cases, come for disposal to the High Court or the 
Supreme Court. Apart from the regular law courts, we 
have spread over the various States tribunals administer¬ 
ing Central taxation, labour and other laws, which must 
necessarily conduct their proceedings in the Union official 
language. It would be well-nigh impossible to work this 
integrated system of courts efficiently, if there were not 
in use a uniform language, at any rate in the superior 
courts. 

9. Members of the Bar all over the country have 
demanded for years a unified Indian Bar and it appears 
likely that this may shortly be accomplished by Parlia¬ 
mentary legislation. Is it conceivable that a unified Bar 
can function with any usefulness, unless our laws are 


'Ibid, page i$i —Para 4 . 
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enacted and our law courts function in a uniform langu¬ 
age? Frequently, suggestions have been made for the 
establishment of an All-India cadre of High Court Judges 
and an All-India Judicial Service manning the subordinate 
judiciary. All these ideas will be incapable of fruition 
unless we have one language in which all our laws—Union 
or State—are enacted and in which our courts are run. 

10. Some enthusiasts have in their zeal for promoting Multi-lin- 
the use of regional languages in the judicial sphere, gone gual trans- 
to the length of suggesting that all these difficulties Nation of 
could be overcome by establishing a system under which 

all laws and all proceedings of courts and all law Reports inJpossible. 
are translated from Hindi into all the regional languages 
and from the regional languages into Hindi. One admires 
the imaginative boldness of this proposal. The Union and 
State Secretariats and the Supreme Court and the State 
High Courts will then have huge offices manned by armies 
of translators. One of the witnesses before us dealing with 
this suggestion truly remarked: “We should soon turn our¬ 
selves into a nation of translators”. It is obvious, that even 
if we could afford to do this at a time, when our whole 
effort should be directed to nation-building and other essen¬ 
tial activities, it would be inadvisable to fritter away our 
energies and resources on such a scheme. Even if we did 
■embark on such a scheme, it could never achieve the pur¬ 
poses aimed at by our Constitution. 

11. By the use of the English language as the language Benefits w 
of our laws and our superior law courts, we have been E ". g,isl iT 
able to establish and work a countrywide system of laws 

and judicial administration. If the official language of of language, 
the Union is to be Hindi, as provided by the Constitution, 
it is essential, in view of what we have stated above, that 
Hindi should in the future be the language of all our laws, 

Union or State, and the medium of proceedings in the 
Supreme Court and the High Courts. 

12 . In other words, what we recommend is that at some Hindi t 0 
convenient date in the future, Hindi should be substituted ta , ke e th £ 
for and take the place of English as thte language in which English?but 
our laws will be framed and in which the proceedings of after 

the superior courts will be conducted. It will also be develop- 
necessary as contemplated by the Constitution for both ment ' 
Hindi and English to be used as the language- of our laws 
and law courts for a time till Hindi has groyn sufficiently 
and developed an adequate legal vocabulary and 
phraseology. 

13. The evidence of the witnesses before us, broadly General 
speaking, agrees with the view which we have expressed agreement 
above and emphasized, very rightly, that the change-over ^ adual 
to Hindi will have to be gradual and have to wait till necessary 
the knowledge of Hindi has spread and the language itself 

has sufficiently developed. 



652 


Extreme 

views 

favouring 

regional 

languages, 


Oppostion 
to Hindi— 
English 
preferred. 


Consider¬ 
able pre¬ 
paratory 
work es¬ 
sential for 
introducing 
Hindi. 


Hindi Law 
Lexicon. 


14. However, in some of the non-Hindi-speaking States 
like West-Bengal, Madras and Kerala we had some wit¬ 
nesses who took up the extreme ppsition that all State 
laws should be enacted in the regional languages and the 
proceedings in all the State courts including the High 
Courts should be conducted in the regional languages. 
This view seemed to derive partly from a zeal for the 
development of the regional languages and partly from a 
feeling that if the regional languages were denied, what 
they thought was their rightful place in the law and the 
law courts, they would not develop legal concepts and a 
legal phraseology. 

There appeared also to be a feeling of antagonism to 
Hindi arising from the idea that a language which was 
the regional language of some other States was being 
sought to be imposed on States in preference to and in 
supersession of, the regional languages of these States. 
A small section of opinion went to the length of advocat¬ 
ing the continuance of English as the language of our 
laws and law courts for an indefinite time in preference to 
the substitution of Hindi thus preferring the perpetuation 
of a foreign language to the introduction of a language 
spoken by over forty per cent of the Indian people. It 
was surprising that a few members of the legal profession 
which by its training and practice is accustomed to take 
balanced views should have supported this extreme 
position. 

15. Before we can substitute Hindi for English in the 
manner we have indicated above, at some future date, an 
enbrmous amount of preparatory work will be necessary. 
Our law students, our law professors and later our lawyers 
and judges will have to be trained to be able to under¬ 
stand and use Hindi with proficiency and exactitude, so 
as to be able to expound the law and legal concepts in that 
language. The foundation of such proficiency and exacti¬ 
tude must be a well developed vocabulary, which can be 
used for the purpose of laws and law courts and a law 
lexicon which would as far as possible convey in Hindi 
legal concepts and legal phrases. 

We understand that such a lexicon is now under pre¬ 
paration. We trust that the work has not been left to 
Hindi enthusiasms who in other spheres have tried to draw 
largely on Sanskrit in framing Hindi words and phrases 
and have evolved what has been called shudha or 
Sanskritised Hindi. There is no reason why in preparing 
a legal lexicon in Hindi, English and Latin phrases and 
words which are in current use in legal phraseology and 
which have acquired a definite and well accepted legal 
connotation understood all over the Anglo-Saxon world 
should not be largely adopted. Similarly there have 
been in use in the erstwhile States of Hyderabad and 
Baroda wherr T rdu and Gujarati were used for a large 
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number of years, in the law courts, certain legal terms 
which can well be adopted into the Hindi legal vocabulary. 

If we are to make use, as we must for many many years, Terms 
of text books in English and reports of cases decided in from En- 
the United Kingdom and the United States, it will be a s lish > Latin 
definite advantage to adopt as many English legal terms be 

and phrases as possible in Hindi. p 

16. The preparation of a.lexicon will however be only Widespread 
a small step towards the accomplishment of the huge proficiency 
tasks necessary to be accomplished before we can change 

over to Hindi. Hindi can only be introduced in the manner 
we have indicated when we have produced a generation of 
lawyers who have from the primary and secondary courses 
of education been taught Hindi and to whom instruc¬ 
tion in law has been imparted in Hindi in the law colleges 
with the aid of legal text books compiled in Hindi. A 
beginning has therefore to be made by making the teach¬ 
ing of Hindi compulsory at the secondary stage of educa¬ 
tion and making it the medium of instruction in the 
teaching of law. 

17 . We may now turn to the relevant recommendations Recommend- 

made by the Language Commission which we set out ® tions of - the 
briefly below:- CoS 

sion. 

(.1) The authoritative enactment ought to be 
eventually in Hindi both in respect ,of parliamentary 
and State Legislation; but there may be need to pub¬ 
lish translations in all the important regional langu¬ 
ages current in the country. Chapter IX, paragraph 
4. 1 / 

(2) When the time comes for this change-over, 
the entire statute book of the country including rules 
and statutory orders issued under any law should be 
in one language, which cannot of course be other than 
Hindi. This applies both to the Centre and the States. 

Chapter IX, paragraphs 5 and 6. 

(3) Hindi alone can be the language of the 
Supreme Court in respect of the entire court proceed¬ 
ings, records, judgments and orders. Authoritative 
texts of reported judgments will also be published in 
Hindi. Chapter X, paragraph 8. 

(4) Separate regional language series of reports 
of Supreme Court decisions should be made available. 

Chapter X, paragraph 8. 

(5) In courts up to District level, the regional 
language should be the court language; but the States 
should consider the making of a provision permitting 


*A 11 references are to the Report of the Official Language Commis- 

■sion. 
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parties at their option the use of Hindi at any rate at 
the district level. Chapter X, paragraphs 9 and 16. 

(6) The multiple linguistic pattern should be* 
broken and integrated at the High Court level. In 
the High Courts, the judgments, decrees and orders 
must be in Hindi. Chapter X, paragraphs 10 and 13. 

(7) Reportable High Court judgments should be 
translated into the respective regional languages. A 
“tranlation unit” may be established in every High 
Court for this purpose. Chapter X, paragraph 11. 

(8) For a long time after a general change-over, 
it may be necessary to permit individual Judges to- 
deliver judgments in English (in the Supreme Court, 
and the High Courts). There may be an option to 
High Court Judges to deliver judgments in their 
regional languages provided English or Hindi transla¬ 
tion of such judgments are authenticated by them. 
Similarly, individual Counsel may be permitted to* 
argue in English or Hindi in the Supreme Codrt and 
in English of the regional language in the High Courts.. 
Chapter X, paragraphs 8, 14 and 15. 

(9) The change-over should not be made until 
the ground work has been fully prepared by the— 

(a) Preparation of a standard legal lexicon. 

(b) re-enactment of the Statute Book in Hindi 

in respect of both Central and State legislation- 

Chapter XI, paragraphs 1 and 3. 

(10) Legal terms and expressions should be 
used in the same significance in all parts of the 
country. The evolution of the necessary terminology 
should be accelerated. Chapter XI, paragraphs 4 and 
6 . 

(11) (a) As part of the ground work, there 
have to be corresponding changes in the educational 
system. 

(b) Instruction in Hindi should be compulsory in 
the Secondary School stage and also for a minimum 
of three or four years during the later part of the 
earlier school course. 

(c) In the case of technical educational institu¬ 
tions, where students of different linguistic regions 
receive education, Hindi should be the common 
medium to be adopted; the regional language may be 
used if the students are almost wholly drawn from a 
single linguistic group. Chapter X, paragraph 18 and 
Chapter VI, paragraphs 5, 12. and 22. 
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18. Though we agree with a large number of these 
recommendations, we disagree with some of them as in 
our view they are inconsistent with the scheme which we 
have recommended, namely, the substitution of Hindi for 
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English in the superior and subordinate courts as and 
when the Hindi language has developed. 

The Language Commission seems to have envisaged Language' 
the regional language as the language of the courts up to 
the district level. As pointed out above, English is used courts . 
even in the subordinate courts at present for judgments, 
decrees and orders and in a considerable measure in argu¬ 
ments by the lawyers. As our lawyers get trained in 
Hindi and in Hindi legal phraseology they will be able 
to use Hindi instead of English in these subordinate courts. 

Instead of arguments being addressed as now mainly in 
English with the use now and again of the regional langu¬ 
age, arguments will then be addressed mainly in Hindi 
with the occasional use of the regional language. The 
change-over from English to Hindi in the framing of 
judgments, decrees and orders should not present any 
difficulty at that stage. There would seem therefore to 
be no reason why the courts up to the district level should 
mainly, and as a rule, function in the regional language. 

19. Tn regard to the High Courts, the Language Com- High 
mission seemed to contemplate proceedings being conduct- Courts, 
ed in the regional language. There appears to us to be 

no reason why this should be so. With the gradual deve¬ 
lopment of Hindi and law and legal phraseology in Hindi, 
it is necessary that proceedings in these courts" should be 
conducted in Hindi instead of English as at present. 

20. We also consider it essential that the medium of Medium 
instruction in all legal educational institutions should be f»f lefal 
Hindi. It is not possible to envisage the possibility of our 
being able to compile the necessary legal text books in all 

the regional languages. It would be a Herculean task to 
render the different series of law reports into the various 
regional languages. Even if it could be satisfactorily ac¬ 
complished, reports in different regional languages are 
bound to lead to the imperfect understanding of and a 
sense of uncertainty in the law laid down by these deci¬ 
sions. The authoritative texts of all laws, Union and 
State, and the decisions of the Supreme Court and the 
High Courts will be in the Hindi language. It would 
thus be difficult to impart instruction in the regional 
language when these laws and decisions are in the Hindi 
language. In regard to foreign decisions, the position 
will be still more difficult. Excerpts from these decisions 
could, if at all, be made available to the law student only 
in one Indian language, viz., Hindi and not in the different 
regional languages. 

21. It may be pointed out that though instruction will Knowledge 
be imparted at the legal educational institutions in Hindi, of English 
the student eligible to enter these institutions will have necessar y- 
to possess, as a student taking up any other technical 
subject, like medicine or engineering, a sufficient know¬ 
ledge of English to be able to read and grasp legal text 

books and law reports in that language. 
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22. The ultimate change-over from English into Hindi 
will have to wait not only till the ground has been pre¬ 
pared by the compilation of a standard legal lexicon and 
by the re-enactment of the Statute Book in Hindi; but till 
large groups of lawyers and Judges proficient in Hindi 
and Hindi legal phraseology are available. 
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23. For the reasons mentioned, we express our disagree¬ 
ment to the' extent indicated above with the recommenda¬ 
tions of the Language Commission numbered 4, 5, 6, 7, 8 
and 11(c) in paragraph 17. 

24. It may be asked what period of time is to elapse 
before the change-over from English to Hindi can take place. 
We have endeavoured above to indicate the preparatory 
work which will have to be done before the change-over 
can be made. We may repeat, that only when we have 
large numbers of lawyers and Judges able to conduct pro¬ 
ceedings in Hindi, that a change-over can be effectively 
made. These conditions can be produced within a reason¬ 
able time, only if we start immediately and in earnest, 
imparting to our children education in Hindi at the primary 
and secondary stages and subjecting students knowing Hindi 
to legal training through the medium of Hindi in our legal 
educational institutions. It is difficult to estimate the time 
needed for bringing about the conditions we have envisaged. 
They are obviously not capable of being achieved in a 
period of less than 25 or 30 years. 

In view of the fact that we have set out our views in detail 
in the body of the Chapter we have considered it unneces¬ 
sary to annex a summary of recommendations. 



